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\/i  R.  Finer^  by  including  legacies  in  his  title  De^mfes^  has  made 
it  a  general  colleAion  of  cafes  in  teftatnentary  fubjefls^ 
Though  it  maj^  for  the  mod  part,  be  faid,  that  the  cafes  on  de* 
vijit  occupy  the  former^  and  thofe  on  legacies  the  latter  part  of 
the  title,  yet  the/  are  occafionally  intermixed.  The  chief  in- 
ftances  are  that,  on  the  one  hand,  the  legatory  titles  from  (Q^b) 
to  (X.  b.  3)  precede  the  letters  from  (D.  c)  to  (S.  c),  all  of  which 
concern  devifes ;  and  on  the  other,  the  cafes  on  the  nature  and 
extent  of  charges  on  the  realty,  as  in  (T.  d),  (Z.  d),  and  (M.  e)« 
are  thrown  into  the  midft  of  legatory  queftions.  A  few  other 
intennixtures  of  titles  may  be  found  ;  but,  after  this  general  no* 
dee,  it  can  fcarcely  be  neceflary  to  point  them  out,  in  an^ar* 
rangement  with  which  the  profelEon  hare  b^CQ  long  finco 
familjarifedt 

Witli 


I 

I 
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With  TcCpc&f  however,  to  the  individual  cafes,  both  the  muU 
tifarious  nature  of  many,  of  them,  which  Mr;  Finer  has  thrown 
under  one  general  head,  and  the  number  of  diftinflions  which| 
fincethtf  publication  of  his  Abridgment,  have  arifen  on  tclla* 
mentary  qucftions,  called  for  a  more  minute  arrangement  of  the 
modern  cafe^  than  was  afforded  by  the  divifion  by  letters.  Thefe 
diftiniftions  occur  perhaps  more  frequently  on  legatory  fubje^is ; 
at  the  fame  time  the  want  of  any  complete  modern  compilation 
o^  the  fubje£l  of  devifes  rendered  a  further  diftribution  of  thefe 
cafes  equally  neceiTary.  "  To  effeduate  this  objeft  in  both  in* 
ftances,  and  at  the  fame  time  to  preferve  the  original  order  of 
Mr.  Finer,  the  compiler  has  divided  feveral  of  the  titles  into 
fe£tions^  which  are  again  occafionally  divided  into  numbers. 
Some  fuch  diftribution  was  particularly  called  for  in  a  dafs  of 
cafes,  at  once  numerous  and  ilepending  more  on  individual  con- 
ftru£iion  than  general  rules,  namely,  thofe  cafes  which  concern 
the  defcription  either  of  the  thing  dcvifcd  or  bequeathed,  or  of 
the  per/on  of  the  devifee  or  legatee  :  on  thefe  queftions  therefore, 
which  are  chiefly  contained  in  letters  (O.  b),  (Q^b),  (T.  b), 
(X.  b.  3)  the  fubdivifions  will  be  found  mod  frequent* 
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(A)  Bankrupt,  who  may  be.  yyin^  54- 

t.  TT^VERY  perfon  beiixg  a  trader,  and  capable  of  making 
I2y  binding  contrads,  is  liable  to  become  a  bankrupt;  as  a 
noVleman,  member  of  the  Houfe  of  Commons,  clergymen,  c5f'r. 
Ex  parte  Meymotj  I  Atk.  2oo,  'Hankey  y,  Jones ^  Cowper  745- 
4  C^k/s  B.  L,  23.  4fB  edit. 

2.  An  infant  cannot  be  a  bankrupt,  and  a  commiflion  was 
faperfeded  which  had  ifTued  againft  an  infant.  Ex  parte  Syde^ 
ktbam^  I  Atk,  146.     BulL  N»  P.  38.     Rex  v.  Cole^  i  Lord  Raym. 

443- 

3.  A  feme  covert  in  London^  being  a  fole  trader  according  to 

the  cuftom,  is  liable  to  a  commiflion  of  bankrupt,  notnvithftanding 
her  coverture.     Ex  pat^e  Carrington,   i  Atk,  206.     3  Bwrr.  1776.      ^ 

I  Blackfi.Jiep.  sio* 

4.  A  feme  covert  living  apart  from  her  hufband,  an<La£iing  as 
a  feme  fole,  though  not  refiding  in  the  city  of  London^  maybe 
made  a  bankrupt. ,  In  the  cafe  of  Mrs,  Fitzgerrald  before  Lord     ♦ 

5.  If  a  man  be  a  public  officer,  as  an  excifem'an ;  he  is  not,  iii 
that  capacity,  an  object  of  the  bankrupt  laws;  yet  if  he  trades  he 
makes  himfelf  fubje£l  to  them.     Higbmore  ▼.  Molloy^  i  Atk.  ao6» 

6.  Any  merchant,  or  other  perfon,  u(ing  the  trade  of  mer- 
chandize, by  way  of  bargaining,  exchange,  rechange,  bartry^ 
chevifance,  or  otherwife,  in  grofs  or  retail,  or  feeking  his  trade  of 
living  by  buying  and  felling,  may  be  a  bankrupt.  Alfo  bankers^ 
brokers,  favors,  dealers  in  coals,  fcriveners,  vintners,  brickmakers,  * 
butchers,  bakers,  brewers,  clothiers,  goldfmiths,  dyers,  iron  ma- 
nufafiurers  who  buy  rod  or  bar  iron  and  caufe  it  to  be  worked 
into  wares,  lockfmiths,  milliners,  nailers,  plumbers, '  falefmen, 
ihoemakers,  fmiths,  and  tanners.  2  W^tlf  170.  i  Com.  Dig., 
521.  Highmore  v.  MoUoy^  i  Atk.  205.  Ex  parte  Burchall^  i  Atk* 
14..  2  W'ilf.  172.  4  Burr,  2148,  3  Mod.  330.'  Cro.  Jac.  585. 
2L9rd  Raym.  1480.  Stone^  I20«  Bea.  Lex,  Mer.  520.  Goodinge^ 
12.    Hutt,  4<5.     Cw.  Car.  31.     2  Blnchft.  dm.  476.    3  Mod,  330. 

I  Roll.  Abr.  60.  pi.   II.  ex  parte  Harrifon,     i   Bro»  C.  C.   173.* 
Parker  v.  »7//r,   t  Bro.  C.  C.  178.  n.     1  Term  Rep.  K.  B.  34. 
•nd  I  Caokis  B*  L*  36*  d^tb  edit,  wbo  cites  tbe  above  QUtborities» 
V0L.III.  .  B  7.  Buying 
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7.  Bttying  and  felling  for  patttcular  purpofes,  and  under  par- 
ticular  reftraints,  is  not  within  the  bankrupt  ftatutes :  a8  a  farmer 
who  buys  cattle  Hot  his  farm  and  afterwards  fells  them;  the 
fchoolmafter  who  buys  books  and  fells  them  to  his  fcholars  ;  the 
owner  of  a  mine,  who  buys  candles  and  fells  them  to  his  work- 
men. 2  Blackfi.  Com,  476.  I  Salk,  109.  Ex  parte  JValker  in  re 
Harvey^  22  Nvo.  1788.  Ex  parte  Craddocky  21ft  Dec,  1792. 
Valentine  v»  Faugban,  Peake's  N.  P.  76.^  and  i  Cook/s  B,  Z..  58. 
4ti  edit. 

8.  A  contrail  to  viQual  a  fleet  will  not  make  a  man  a  trader. 
The  king's  butler  or  fteward,  or  any  other  officer,  is  not  a  trader. 
CommilTioners  of  cxcife,  fchool  keepers,  futlers  of  armies,  butlers 
and  ftewards  of  inns  of  courts,  and  farmers  of  the  cuftoms,  are 
not  traders,  i  Com.  Dig.  522.  3  Mod.  330.  and  1  Cooke's  B.  L. 
58.  ^hedii. 

9.  An  innkeeper  is  not  a  trader  within  the  bankrupt  (latutes. 
Newton  y.  Trigg^  3  Mod.  329.  and  i  Cookers  B.  L,  59.  i\th  edit. 

10.  A  vi£luallet  is  not  a  trader.  Sanderfin  v.  Rowles^  i  Coolers 
B.  L.  59*  /^th  edit. 

11.  The  making  of  allum  is  not  a  trade  within  the  bankrupt 
ftatutes.     Newton  v.  Netvton^  Trin.  Vac.fttt.  at  Guildhall  1757. 

1  Cooke's  B.  L.  60.  4/A  edit. 

12.  Buying  and  felling- roa/r  in  the  mine  does  not  make  a  man  a 
trader  within  the  ftatutes ;  otherwife  if  he  fells  them  together 
with  others  which  he  bought  at  market.  2  Wilf.  170,  Dec.  19, 
1707.  Buying  and  felling  Bank  ftock,  or  other  government  fe- 
curitieSf  will  not  make   a  man  a  bankrupt.      Colty.Netteroill, 

2  P.  W.  308.  2  Blackjl.  Com.  476. 

13.  A  man  who  lives  by  buying  only^  or  felling  only,  cannot 
be  a  bankrupt.  1  Com.  Dig.  522.  Drawing  and  re-drawing  bills  of 
exchange  for  a  particular  purpofe,  is  not  trading  within  the  bank* 
ruptlaws.     Hankey  v.  Jones^  Co^vp.  745. 

14.  The  having  a  (hare  in  a  fliip,  if  the  owner  does  not  freight 
it|  will  not  make  a  man  a  bankrupt,  any  more  than  having  a 
Aiare  in  a  hackney  coach,  or  letting  horfcs  to  |iire.  i  Vent.  29. 
Comb.  182.     I  Sid,  411. 

.15.  No  fuch  thing  as  an  equitable  bankruptcyi  it  muft  be  a 
legal  one;  and  the  party  muft  be  a  trader  in  his  own  right. 
Small  V.  Audleyf  2  P.  W.  -429.  Ex  parte  Nutt.  i  Atk.  102. 
Hankey  y.  Hammond  at  the  Rolls,  1785..  Hankey  v.  Twogood, 
Mieh.  1785. 

16.  No  member  of  the  Bank  of  Englapd^  of  the  Eafi  India 
Company,  or  Englijb  Linen  Company^  nor  any  perfon  circulating 
exchequer  bills,  nor  any  adventurer  in  the  royal  fifhing  trade  or 
Guinea  Company,  nor  any  member  of  the  London  AJfuretnee^  or 
Royal  Exchange^  or  South  Sea  companies,  (hall  be  deemed  bankrupt 
on  account  of  his  ftock  in^he  faid  companies.  3  G,  i.  c.  3.  JC  43. 
13  if  14  C.  2.  c.  24.    4  G.  3«  c.  37.    6  G.  I.  r.  i8.     8  G.  i« 

•c.  21. 

17.  If  a  feme  fole  trader  commits  an  aft  of  bankruptcy,  and 
afterwards  marries,  and  lives  with  her  hu(band»  flic  cannot  be 

made 
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made  a  bankrupt.    Ex  parte  Mear^  i  Cooke*s  B.  L.  35.  i^h  edit* 
tBr.C.C.266. 

18.  Any  perfon  trading  to  England^  whether  native,  denizen, 
or  alien,  though  never  refident  as  a  trader  in  England^  may  be  a 
bankrupt,  if  he  occafionally  comes  to  this  country,  and  commits 
an  ziBt  of  bankruptcy,     i  Cookers  B.  L.  67. 4/^  edit* 

(B)  Bankrupt,  by  what  h€t.  y^"^^^ 

I.  pvEPARTING  the  realm  will  not  be  an  ^Gt  of  bankruptcy, 
^^  unlefs  done  \^ith  a  view  of  defrauding  or  delaying  cre- 
ditors ;  but  if  it  appear  that  they  are  in  faS  delayed  by  fuch 
abfencci  it  will  be  the  fame  as  if  the  original  departure  were 
fraudulent.  Ex  parte  GulJloUy  i  Atl,  193^  139.  Sj/?.  B.  IfOws^  19. 
^tone  123.     Good.  20.  22.     JDavies^s  B.  Laiv's^  30. 

2.  Woodier^  2l  mercer  on  Ludgate-hill^  who  fled  beyond  fea  for 
the  murder  of  his  wife,  whereby  his  creditors  were  prevented 
recovering  their  debts,  was  held  to  have  committed  an  a£l  of 
bankruptcy.  Same  point,  Vernon  v.  Hankey^  London  Sittihgs  after 
Trin.  Term  27  G.  3.     t  Cooke's  B.  L,  73  and 9^,  ^th  edit. 

3.  Hervej  went  abroad  with  a  young  lady,  who  refufed  to  live 
with  him  in  England  as  his  miflrefs  becaufe  he  was  a  married 
man ;  but  tl^e  creditors  being  delayed  by  his  abfence,  it  was  held 
an  aA  of  bankruptcy.  Raikes  v.  Poreauy  London^  Sittings  afier 
Trin.  Term  26  G.  3 . 

4.  But  a  trader  going  abroad  to  avoid  performing  a  duty,  or  the 
fervice  of  procefs  to  enforce  a  decree  in  Chancery,  un/^s  it  ie  to 
paj  monejy  is  not  an  z£k  of  bankruptcy,  unlefs  his  creditors  are 
delayed  or  defrauded  thereby,     i  Com,  Dig*  521. 

5.  Beginning  to  keep  houfe  or  otherwife  to  abfent  himfelf— « 
Denial  to  a  creditor  is  not  in  itfelf  an  a£t  of  bankruptcy,  bi|t  is 
primd  facie  evidence  of  keeping  houfe ;  but  as  the  (latute  requires 
it  to  be  with  an  intent  to  delay  or  defraud  creditors,  the  mere 

4  denial  may  be  explained  by  circumftances ;  fuch  as  ficknefs,  com- 
pany^  bufinefs,  or  even  the  latenefs  of  the  hour.     Bull.  N.  P.  39. 

6.  Where  a  trader  ordered  his  fenrant  to  deny  him  to  creditors 
on  the  26th  of  JUay^  but  was  not  aSlnally  denied  to  a  creditor  till 
the  28th,  the  court  held  the  aBual  denial^  and  not  the  order  to  - 
deny,   conftituted  the  a5f  of  bankruptcy.      Hawkes  v.  Saunders j 
Trin.  24 G.  3.  B.  R. 

7.  One  FaJch  being  in  bad  circumftances,  on  the  evening  of 
the  7th  of  January  1786,  defired  his  clerk  would  deny  him  in  the 
morning  to  the  holder  of  a  particular  bill.  The  holder  of  the 
bill  called,  prefented  the  bill,  and  received  for  anfwer  from  the 
ckrk,  that  his  mafter  was  not  at  home.     Afterwards,  however,  in 

tie cmrfeoftbat  day^  Falch  appeared  in  public,  and  having  borrowed     ^ 
money,  paid  the  bill  before  five  o'clock  that  day.    This  was  held 
an  ad  of  bankruptcy.    Colket  v.  Freeman^  2  Term  Rep.  3.R.  59. 

8.  If  a  man  leagues  withy^m^of  his  creditors,  and  keeps  houfe 
with  intent  to  conamit  an  a£t  of  bankruptcyi  and  is  denied  to  one 
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of  /u^i  creditors,  it  is  fraudulent,  and  not  a  good  aA  of  bank- 
ruptcy. But  if  the  creditor  calling  be  not  a  p»rty  to  nor  «r- 
q^nted  with  the  agreement,  the  denial  will  be  evidence  of  an 
9&  of  bankruptcy.  Bull.  N.  P.  39.  Cawley  and  others  v.  Ho^ 
hins%  London^  Sittings  after  Michaelmas  1785.  Garrat  y,  MouU, 
5  Term  Rep.  B.Ji.  575. 

9.  Departing  from  his  dwelling^houfc,  If  done  with  a  view  of 
delaying  or  defrauding  his  creditors,   is  an  a£t  of  bankruptcy. 

.Keeping  houfe  to  avoid  the  performing  a  duty^  and  abfconding  to 
avoid  an  attachment  upon  an  award  for  not  delivering  goods^  are 
nd  ads  of  bznkruptcy ;  but  ahfeonding  to  avoid  payment  of  money 
m  purfuance  of  an  award  is  an  a^  of  bankruptcy,  i  Cookers 
B.  Lu  81.  ^th  edit,  and  the  cafes  there  cited. 

10.  An  outlawry  in  Ireland  does  not  make  a  man  a  bankrupt, 
but  in  the  county  palatine  of  Durham  it  does  :  However,  an  out- 
lawry does  not  appear  to  be  an  a£t  of  bankruptcy,  unlefs  it  be 
fuffered  with  an  intent  to  defraud  creditors,  jl  Cookers  B,  L.  82* 
4th  edit. 

11.  Yielding  himfelf  to  prifon,  is  to  be  intended  a  voluntary 
yielding  for  debt*  And  if  a  perfon  capable  of  paying,  will,  from 
fraudulent  motives,  voluntarily  go  to  prifon,  it  is  an  acf  of  bank- 
ruptcy.    I  Cookers  B,  L.  82.  4th  edit. 

I  a.  Willingly  or 'fraudulently  procuring  his  goods  to  be  at- 
tached or  fequeftered  is  an  a£b  of  bankruptcy.  2  Blackjl.  Com,  478. 
I  CofH.  Dig.  523.  But  the  attachment  here  meant,  and 
which  the  legiilature  had  in  view,  is  that  fort  of  attachment  by 
which  fuits  are  commenced,  as  in  London,  f^c.  i  Cooke's  3.  L.  83. 
4th  edit. 

13.  Making  2nj  fraudulent  grant  or  conveyance  of  his  lands  and 
tenements,  goods  or  chattels,  is  an  zCt  of  bankruptcy ;  but  it  muji 
be  by  deed,  other  wife  it  is  not  an  zQl  of  bankruptcy.  Martin  v. 
Pewtrefs,  4  Burr.  247 8< 

14.  A  trader  before  he  becomes  a  bankrupt  may  prefer  one 
creditor  to  another,  and  may  pay  him  his  debt,  or  make  him  a 
mortgage,  with  pofieflion  delivered,  or  may  aflign  part  of  his 
efie£ls ;  but  a  preference  of  one  creditor  to  the  reft,  by  convey- 
ing by  deed  all  his  elFe£ls,  is  a  fraud  upon  the  whole  bankrupt 
laws,  and  is  an  aB  of  bankruptcy.  Ex  parte  Scudamon,  ^^e/l 
Jun.  85.     I  Burr.  674. 

15.  A  conveyance  of  all  the  trader's  eftate  and  intereft  in  cer* 
tain  premifes,  and  all  his  ftock,  debts,  (^c.  for  fecuring  money  to 
be  advanced,  at  the  fame  time  continuing  tnpoffejfton  of  every  thing 
conveyed  by  the  deed,  having  nothing  of  value  but  what  was 
comprifed  therein,  was  held  an  zQi  of  bankruptcy.  Worfeley  y« 
De  Maitos,  1  Burr.  467. 

16.  The  bankrupt  borrowed  of  one  Bartlom  a  fum  of  money» 
for  the  payment  of  which  the  defendant  became  furety  in  1  bondi 
the  furety  was  never  called  upon  till  after  the  bankruptcy.  The 
bankrupt  conveyed  to  the  defendant  (for  500  years)  a  copyhoM 
eftate,  and  all  his  ftock  in  trade,  and  all  his  perfonal  eftate  what- 
foever  and  wherefoever^  and  a  nominal  pofieflion  was  gi^n  by 
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dclifcry  of  a  fpoon.  There  was  a  provifo,  that  till  Barthm  was 
damnified  he  fhould  not  take  poffeffion.  This  was  held  an  aft  of 
bankruptcy.     Hafel  v.  Simpfon^  H'tL  T.  24  G.  3.  1784. 

17.  Where  a  trader  made  an  afTignmerit  of  all  his  goods,  book 
debts,  Wr.  (except  houfehold  goods,  watdies,  plate,  bills  of  ex- 
change, and  cafti  then  by  him)  to  truftees  to  pay  all  his  creditors 
(except  P^r^);  but  the  truftees  declining  to  aft,  he  executed  another 
aflignment,  wherein  the  truftees  were  to  pay  themfelvcs  and  all  the' 
creditors  mentioned  in  a  fchedule,  in  which  F<3:?r// was  ilqt  named, 
and  in  this'fecond  aiTigpment  a  large  parcel  of  ginger,^^s*  ^eH  ar 

'  the  things  above-mentioned  were  excepted.     This  deed' wt^s  hdd. 
an  aft  of  bankruptcy.     Gayner's  cafe^  \  Burr.  477. 

18.  An  aflignment  of  all  a  trader's  cilefts,  for  the  benefit  of 
all  his  creditors,  has  been  held  an  aft  of  bankruptcy,  unlefs  they 
all  aflent  to  the  deed.  Kettle  and  others  v.  Hammond^  Sittings  after 
Hilary  Term  7  C  3. 

19.  John  Applefordy  on  the  5th  Dec.  1769,  afli^ned  to  Lavj  two 
Icafehoid  mefluages,  and  all  his  ftock  in  trade,  by  way  of  mort- 
gage for  300  /.  and  intereft  ;  but  his  houfehold  goods  and  debtt^' 
which  were  triJUng^  were  not  included  in  the  alTignment.  The 
300/.  was  not  paid  at  the  day,  fo  that  the  mortgage  became  ab- 
folute.  On  the  yth  Auguji  1771,  Appleford^  in  confideration  of 
the  f.iid'300/.  and  40/.  laoxt^  bargained  -iSiA  fold  all  his  houfehold 
goods  to  the  faid  Law\  by  way  of  mortgage  for  the  faid  340/, 
but  his  debtSj  which  were  of  no  value,  were  not  included.  In 
%ept,  1 771,  a  commiffion  iflued  againft  Applefqrd^  who  till  a  fhort 
time  before  carried  on  his  trade  with  credit.  The  above-mentioned 
aflignment  was  held  an  aft  of  bankruptcy.  Law  y.'Skinnerp 
2  Blackft,  Rep.  996. 

20.  A  trader  finding  his  circumftanccs  declining,  made  an 
inventory  of  ail  his  goods,  ftook  in  trade,  ^c,  (except  a  few 
particulars  of  the  aniount  of  100/.),  and  made  a  bill  of  fale  at 
midnight^  in  truft  to  i^z^  fome  of  his  creditors  iheir  full  debts; 
leaving  otliers,  to  the  amount  of  900/.  unprovided  for.  The 
next  morning  he  abfconded.  This  deed  was  held  an  aft  of  bank- 
ruptcy.    Compton  v.Bedfordy  l  BladJ},  Rep.  362. 

An  aflignrtient  by  deed  of  part  of  a  trader's  effefts  will  be 
good,  if  made  bonajide^  and  pofieirion  delivered  \  and  even  his  not 
.delivering  it  may  be  explained,      i  Burr.  484. 

21.  An  aflignment  of  feveral  debts  mentioned  in  a  fchedule, 
annexed  to  the  aflignment,  to  indemnify  the  fureties  of  the 
aflignor,  was  held  good,  he  not  becoming  a  bankrupt  till  a  month 
afterwards,  and  at  the  time  not  having  his  bankruptcy  in  contempla'^ 
iion.     Unwin  v.  Oliver y  I  Burr.  481. 

22.  An  aflignment  by  deed  of  oi\\y  part  of  a  trader's  efFefts,  to 
a  fair  creditor,  has  notwithftanding,  if  done  in  contemplation  of 
bankruptcy,  itfelf  been  held  the  very  a^.  i  Cookers  B.  L.  89. 
^h  edit,  and  the  cafes  there  cited. 

24.  Procuring  any  proteftion,  except  fuch  as  (hall  be  lawfully 
protefted  by  privilege  of  parliament ;  if  any  one  be  proteft^d  as 
the  king's  fcrvanti  it  does  not  make  him  a  baiTkrupt.  Skinn.  it, 
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24*  Being  arrefted  for  debt,  (hall,  after  fuch.arreft,  lie  in  pri* 
fon  two  months  or  more,  upon  that  or  any  other  arreft  or  deten- 
tion in  prifon  for  debt.  The  ftatuc  does  not  make  the  mere  being 
arrefted  an  a£l  of  bankruptcy  i  the  prefumption  of  infolvency 
arifes  from  lying  in  prifon  two  months^  without  being  able  to  get 
bail.    «i  Burr.  439. 

25.  A  man  was  arrefted  on  the  2d  of  May,  and  on  the  4th 
of  May  was  charged  in  cuftody  with  that  and  another  adion,  and 
lay  in  prifon  till  the  2d  of  July^  at  the  fuit  of  the  firft  plaintiff,  when 
be  was  difcharged  out  of  cuftody  as  to  him,  and  continued  in 
prifon  at  the  fuit  of  tHe  fecond  plaintiff,  till  the  6th  of  July.  The 
court  held  there  was  plainly  an  a£t  of  bankruptcy  on  the  4th  of 
May^  whatever  difpute  there  might  be  as  to  its  being  a  bank- 
ruptcy  on  the  ad.  i  Coeke*s  B.  L.  94.  j^th  edit,  and  the  cafes 
there  cited.  . 

26.  Where  A.  being  arrefted  puts  in  bail,  and  afterwards 
furrenders  in  difcharge  of  his  bail,  and  is  above  two  months  in 
prifon.  He  is  a  bankrupt  onlyyr^m  the  time  of  \ii&  furrender^  and 
not  from  the  time  of  his  arrefi.     Bull.  N.  P.  38. 

27.  A  man  who  was  arrefted  in  Kent^  and  coming  to  town  in 
cuftody  of  the  (heriflP's  officer,  was  permitted  by  him  to  call  at 
his  attorney's  houfe  in  the  city,  and  from  thence  was  carried  to 
the  judge's  chambers,  in  obedience  to  a  baieas  corpus.  This  was 
held  not  to  be  an  efcape  in  the  fenfe  of  the  z€t  of  parliament. 
Roff  V.  Green,  1  Burr.  440. 

28.  A  creditor  ftruck  a  docket,  and  afterwards  received  his 
debt.  Upon  a  commiffion  fued  out  by  another  creditor,  he  peti- 
tioned to  prove,  but  th^  receivihg  of  the  debt  was  held  an  a£l  of 
bankruptcy,  and  a  forfeiture,  and  the  petition  was  difmifled.     Ex 

(#)n/#airo  parti  Gedge,  /^b  April  1797,  1  Cookers  B.L.  97.  ^h  edit,  {a) 

£:(  parte 

Thooipfoo,  I  Vef.  jmi.  1 57.  S.  P.    la  that  cafe  cbe  Lord-Chaocellor  on  pedtion  ordered  the  moiiej  ib 

received  to  be  lefunded. 

29.  Held  not  to  be  an  ad  of  bankruptcy,  for  a  trader  fecretly  to 
convey  his  goods  out  of  his  houfe,  and  conceal  them,  to  prevent 
their  being  taken  in  execution.  Cole  v.  Davies,  iLd.  Raym.  725. 

30.  If  a  trader  makes  a  fraudulent  fale  of  his  goods,  QC  fraudu- 
lently  procures  them  to  be  taken  in  execution,  it  is  not  an  a£fc 
of  bankruptcy,  though  void  againft  creditors.  Rufi  v.  Cowper, 
Cowp.  629.  Martin  v.  PewtrefSf  4  Burr.  2478.  Clavey  v.  Hayky, 
Cavfp*  427.  Harmon  v.  Spottifivood,  Mich.  1 3 C  3.  B.  R.  i  CoeUs 
Bn  L.  97.  ^b  ediu 

3 1.  A  fraudulent  furrender  of  a  copyhold  eftate  is  nof  an  z6t  of 
bankruptcy,  becaufe  it  has  not  the  effefi  of  defeating  or  delaying 
creditors,  as  no  procefs  can  iflue  to  levy  a  debt  upon  the  copy- 
hold eftate.     Ex  parte  Cock/bat,  23  March  1 792. 

32.  A  fraudulent  deed  executed  abroad,  is  not  an  aft  of 
bankruptcy,     Jnglis  v.  Grants  5  Term  Rep.  B.  R.  530. 

33*  A  trader  fuflPering  himfelf  to  be  outlawed  in  Ireland  does 
not  thereby  commit  an  aA  of  bankruptcy,  nor  by  fuffering  an 
outlawry  in  England^  unlefs  d^ne  with  a  view  to  defraud  cre« 
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ditors.  I  Com,  Dig,  524.  Stone,  124.  Billing.  94.  600^..  33. 
Keb.  XI.     2  Si</.  69.  J 14.  176'     Radford y,  Bludworth,  I  Lev,  13. 

34.  An  attachment  or  fequeftration  for  default  or  laches,  is 
not   an   ad-   of  bankruptcy.^     2   Blackfi.   Com.   478.      i   Com. 

^'i-  523- 

35.  It  is  not  an  a£l  of  bankruptcy  to  give  money  for  notice 
when  a  writ  fliall  come  into  the  (heriff 's  office,  nor  for  a  banker 
to  refufe  payment,    if  he   appears  and  keeps  his   fhop   open. 

I  L,  Rnynj.  725. 

36.  Keeping  houfe  without  a  denial  to  a  creditor  is  not  an  aft 
of  bankruptcy.  Garret  v.  Moule,  5  Term  Rep,  B.  R,  575.  ^, 
If  this  point  has  not  (ince  been  otherwife  decided  ? 

37.  An  a£l^of  bankruptcy  can  never  be  purged  away,  even 
though  the  party  continues  to  carry  on  a  great  trade ;  but  if  the 
aft  be  doubtful,  it  may  be  explained.  Palm.  325.  Worjley  v» 
Demattos,  I  Bur,  4%^.  Hopkins  \»  Ellis ^  I  SalL  no.  Ex  parte 
Hall^   I  Aih.  201.     Cro,  Eliz.  13. 

38.  The  bankrupt's  declarations  of  his  fears  of  being  arrefted, 
or  of  his  bad  circumftances,  are  not  evidence,  unlefs  accompanied 
with  fa  As,  fuch  as  removing  his  books,  goods,  tsfc,  ox  in  cafes 
where  the  bankrupt  himfelf  contdfts  the  comniiflion.  Annaly^ 
267.  Cockran  v.  Love,  at  N.  P.  cor,  Ld,  Kenyan,  ^d  June  1790* 
Bateman  v.  Bailey,  5  Term  Rep.  J?.  i2.  5 1 2. 

(C)  Proving  him  a  Bankrupt,  how  ?  'jy^tMSt. 

1  F  fufficient  evidence  be  given  to  fatisfy  the  minds  of  the  com- 
*  miilioners  (for  they  are  not  bound  to  believe  all  that  is  fworn) 
that  the  party  is  a  bankrupt,  they  then  proceed  to  declare  him  a 
bankrupt  generally.  Ex  parte  Simp/on,  1  Jtk.  ^ji,  Bromley  v. 
Gccdere,  i  jitk.  78-  Ex  parte  Groome,  I  Atk.  119,  De  Golls 
Ward,  Forejl.  243. 

(D)  From  what  Time  to  what  Time  the  Bankruptcy  7^°^'^^- 

fhall  refate. 

I.  pv  N  a  judgment  againft  a  prifoner,  and  z  fieri  facias  thereon^ 
^  the  goods  were  feized  and  fold,  and  the  money  paid  over 
by  the  (heriflF;  by  lying  two  months  in  prifon  the  defendant  be- 
came a  baf\krupt.     A  motion  made  to  render  the  (hcrifF  account-^ 
able  to  the  affignees,  was  rejefled.     Clarke  v.  Ryal,  i  Blackji.  642. 

2.  Payments  made,  without  fraud,  by  A.^  after  a  fecret  aft  of 
bankruptcy,  and  before  the  commiflion,  w'cre  recovered  againft  B. 
by  the  affignees ;  B.  having  during  the  fame  period  made  pay- 
ments to  A,,  was  relieved  in  equity,  and  allowed  fuch  payments 
apinft  the  affignees.     Bellon  v.  Hyde,  i  Ve%.  327.    2  Blackfi.  829. 

3.  A  holder  of  a  bill  gave  time  to  the  acceptor  after  the  day  of 
payment,  on  being  allowed  intercft ;  the  acceptor  paid  the  bill,    v 
having  before  payment  committed  a  fccrct  aft  of  bankruptcy. 
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T^his^ixras  held  not  to  be  a  payment  in  the  regular  courfe  of  trade 
within  the  ftatutc.     Vernoo  v.  Huilf  %  Term  Rep,  JB.  R.  648- 

4.  A  banker  having  money  of  A*  in  his  hands,  pays  bills 
drawn  by  A*  fubfequent  to  an  ^Gt  of  bankruptcy  committed  by 
him,' known  to  the  banker.  The  payments  were  held  bad  againft 
the  aflignees.    Hankey  v.  Vermm^  zTerm  Rep,  B.  R.  ii^* 

yyintrSS'  (E)  Commiffions,  how  and  when  to  be  granted,  &c. 

I.  TX7 H EN  a  creditor  finds  himfelf  under  the  neceflity  of  ob- 
^^    taining  a  commiflTion  of  bankrupt,  he  muft  proceed  to 
ftrike  a  docket ;  which  is  done  by  making  an  affidavit  of  his  debt» 
and  executing  a  bond  to  the  jgreat  feal.     i  Cookers  B,  L.  4. 

2.  Formerly  a  pra£lice  of  entering  caveats  in  the  fecretary  of 
bankrupts  office  prevailed,  but  they  have  fallen  into  difufe  fince 
the  time  of  Lord  HardwUie,  Ex  parte  Parfons^  i  Cooke* s  B,  i.4. 
d^tb  edit. 

3*  The  affidavit  made  by  the  creditor  on  fuing  out  the  commif- 
Con  is  general,  and  does  not  mention  the  particulars  by  which  the 
bankrupt  becomes  indebted.    £x parte  W'ard,  i  Atk.  153. 

7Vincr65.  (p)  Commiffion,  what  Creditors  may  obtain  it,  and 

how,  and  when. 

J.   A  Debt  in  equity  will  not  be  a  foundation  for  a  commiffion  ; 
-^   and  if  a  legal  demand  is  not  in  its  nature  affignable,  the 
affignee,  notwithftanding  his  equitable  claim,  cannot  be  a  peti- 
tioning creditor,     i  Cookers  B.  L,  11.  4/^  edit, 

2.  A  debt  at  law,  notwithftanding  the  ftatute  of  limitations  has 
incurred,  will  fupport  a  commiffion,  in  an  a£tion  againft  a  third 
perfon  :  if  the  debtor  himfelf  applies  on  that  ground  to  fuperfede 
the  commiffion,  the  cafe  may  be  different,  x  Cooke's  B.  L.  11. 
4/A  edit.     Fid,  infr,  10.  pi.  8. 

3.  It  was  ruled  by  Lord  Mansfield^  that  the  ftatute  of  limitations 
does  not  prevent  a  creditor  from  taking  out  a  commiffion  of  bank- 
rupt. Fowler  v.  Brown,  Sit,  at  Wejlm,  after  Mich.  1779.  i  Cookfs 
B.  L.  II.  4M  edit. 

4.  If  a  creditor  takes  a  bill  for  his  debt,  which  is  drawn  by  the 
debtor  upon  a  perfon,  who  had  not  at  that^  time,  nor  previous  to 
the  bill's  becoming  due,  any  effeds  of  the  drawer  in  his  hands* 
this  does  not  extinguiOi  the  original  debt,  although  the  creditor 
negle£ls  to  give  notice  of  its  being  diflionoured.  Bickerdiiie  v« 
Bolematif  1  Term  Rep,  B,  R.  405. 

5.  Creditor  receiving  part  of  his  debt  after  an  a&  of  bank* 
ruptcy,  to  which  he  was  privy,  may  ftill  take  out  a  commiffion, 
fuch  payment  not  being  valid.  Stevens  v.  Sbeppard,  6  Term  Rep^ 
B.  R.  79* 

6.  A  creditor,  by  notes*  bought  in  at  10/.  in  the  pounds  oiaj 
fuc  out  a  cpmmiffioQ.    EptparU  J^fh  « -P-  ^^*  ?&?• 
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7.  A  debt  on  account,  though  not  liquidated,  is  a  foundation 
for  a  commiflion  of  bankrupt.     Flower  ▼•  Herttrty  2  Vif.  32^. 

8.  If  a  tradefman  htcom^^  fecurity  for  amthtrj  it  creates  fuch  a 
debt,  that  a  creditor  may  take  out  a  commii&on  againft  the 
furety.     Heyior  v.  Hall^  Palm.  325. 

9*  A  folicitor's  bill  for  fees  will  fupport  a  cotmniifion,  though 
it  be  under  taxation,  and  an  order  obtained,  that  in  the  mean  tisM 
ali  proceedings  fliould  be  flayed.     Moftlej^  27. 

JO.  So  a  debt  due  from  a  partnerfhip  will  fupport  a  fenaratd 
commiinon.  Ex  parte  CrifPf  1  AtL  134.  i  Cook^s  JL  X.  itf« 
4tb  edit. 

11.  A  fum  due  upon  award  will  fupport  a  commiflion,  not* 
withftanding  a  bill  filed  to  fet  the -award  afide*  i  Cooi/t  B.  L.  tt« 
4tieJst, 

12.  The  executors  of  a  bankrupt,  unlefs  thecommi(&on  againft 
their  teftator  has  been  fuperfeded,  cannot  take  oot  a  commiffion  for 
a  debt  due  before  the  bankruptcy  to  the  teftator,  becaufe  the  debt 
Tcfted  in  his  uffignees  ;  and  therefore  the  executor  canaoc  be  tbt 
petitioning  creditor.     Ex  parte  Goodnmn^  \  Atk,  1 00. 

13.  If  the  debt  of  the  petitioning  creditor  appears  to  hate  been 
contra£led  fubfcquent  A  a  fecret  a^  of  bankruptcy,  no  commilEoii 
ought  to  be  granted  ;  but  a  fimple  contrail  debt  is  not  fo  extin^ 
gyijiejf  by  the  creditors  accepting  a  bond,  after  a  fecret  a£k  of 
bankruptcy,  as  to  deprive  the  creditor  of  his  right  to  petition* 
I  Cdoie^f  jB.  L.  19.  4th  edit. 

14.  A  note  was  given  by  a  bankrupt  in  January  which  became 
due  in  June  s  the  a£l  of  bankruptcy  was  in  OEloher  following,  and 
the  iodorfemcnt  in  November.  The  indorfee  of  the  note  was  pe« 
titioaing  creditor,  and  fued  out  the  commiffion,  which  was  held 
valid.     Bingley  v.  Maddi/on,  B.R.  Mid.  Term  1783. 

15.  A  creditor,  before  the  party  entered  into  trade^  may  on  account  ^^  De 
of  fach  debt  fue  out  a  commiffion,  but  a  creditor  for  a  debt  con*  w'^d^* 
traded  after  leaving  off  trade  cannot^  but  when  a  commiffion  is  yVinerSj. 
fued  out  by  another  creditor,  he  may  prove  his  debt,     i  Cooi/i  119- 14<* 
B.  L.  1 8.  4tb  edit,  and  the  cafes  there  cited. 

1 6.  If  a  cre4itor  has  his  debtor  in  execution^  he  cannot  petittoti 
tot  a  commiffion.     Bumabfs  Ca/e^  i  Str.  653. 

17.  The  petitioning  creditor  has  not  the  ordinary  eleAion  to 
fue  the  bankrupt  at  law,  or  come  under  the  commiffion  ;  and  if 
he  has  demands  on  the  bankrupt  of  diftin&  natures,  he  is  eepjMf 
bound  to  proceed  under  the  commiiBon  for  the  whole.  1  Cook/s 
B.  !••  22.  4tb  edit,  and  the  cafes  there  cited. 

(G)  ComnniifSon  fuperfeded  or  abated.  7'^*o»^y 

1. 1  F  a  majority  of  creditors  prefent  at  any  meeting  have  agreed 
^  to  certify  that  a  commiffion  ought  to  be  fuperfeded,  yet  if  one 
creditor  fays,  I  (hall  be  able  to  prove  in  a  few  days,  do  not  cer- 
tify yet,  the  coiirt  of  Chancery  will  not  fuperfede  the  commiffion 
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till  foch  creditor  has  had  an  opportunity  of  proving  his  debt* 
Ex  parte  Crifp^  l  Atk.  135.  , 

2.  Upon  an  iflue  dire£led,  the  jury  found  that  the  party  ap- 
plpng  to  have  the  commiflion  fuperfeded  was  not  a  bankrupt. 
The  commiuion  was  ordered  to  be  fuperfeded ,  and  the  petitioning 
creditor  to  pay  the  cofts  at  law  as  well  as  in  Chancery.  Ex  parte 
Gui/iotfi  1  Atk.  139.  ^      ' 

3.  A  petitioning  creditor  has  not  ^he  fame  ele£lion  as  a  com- 
mon creditor  ;  for  if  he  were  to  ele£^  to  proceed  at  law,  it  would 
fuperfede  the  commiflion.     Ex  parti  Lewes ^  i  Atk.  154.^ 

4.  *A  commiflion  of  bankruptcy  is  as  much  ex  debito  ju/litut  as  a 
writ,  and  there  is  no  inilance  where  the  court  fuperfedes  it  with- 
out direAing  an  ifiue,  unlefs  it  appears  to  be  taken  out  fraudu* 
lently»  or  vexatioufly.  Ex  parte  Wilfon  and  ex  parte  Brad/baw^ 
I  Atk.  218. 

5.  Where  itw^s  referred  to  the  Mafter  to  take  an  account  of 
the  debts  due  to  the  creditors  who  had  proved  their  debts  under  a 

.  commiiEon  of  bankrupt ;  and  upon  payment  of  fuch  debts,  the 
commiflSon  to  be  fuperfeded^  the  bankrupt  muft  pay  intereft  upon 
the  debts  reported  due  from  the  date  of  the  Mafter^s  report.  Ex 
parte  Rooke,  i  Atk.  244. 

6.  The  creditors  having  releafed  all  further  demands,  the 
bankrupt  petitioned  for  tl  fuperfedeas.  The  Lord  Chancellor  di- 
rected, that  he  fliould  ftand  in  the  place  of  the  afiignecs,  for  the 
purpofe  of  calling  in  his  debts,  but  refufed  {kit  fuperfedeasy  in  order 
to  fave  to  him  the  benefit  of  the  certificate.  Ex  parte  Leaverla^ 
I  Atk.  145.  ^ 

7.  Where  there  appeared  circumftances  of  fraud,  the  Chancel- 
lor would  not  fuperfede,  although  the  petitioning  creditor's  debt 

«  was  doubtful  \  the  whole  bufinefs  of  the  commiflioiv  having  been 

accompli&ied.     Ex  parte  Defanthums^  i  Atk.  145.  S.  P.  Ex  parte 
Nutty  1  Atk.  102. 

%.  If  the  commiflion  iflTues  on  a  debt  barred  by  the  ftatute  of 
limitations,  the  bankrupt  may  get  it  fuperfeded.  ^antach  v^ 
Efiglandt  2  Black.  702.     Vid.fupr.  9.  pL  2, 

9.  Where  a  commiflion  of  bankrupts  was  fraudulently  ifliied, 
it  was  fuperfeded,  and  the  parties  concerned  puniflied  by  payment 
of  Goflis  and  commitment.     Ex  parte  Thorpe,  1  Vef.jun,  394. 

10.  Petition  by  the  folicitor,  who  fued  out  a  commiflion  of 
bankrupt,  praying  that  the  petitioner  might  be  at  liberty  to  give 
the  bond  to  the  Chaneellor,  having  difcovered  fince  the  commiffion 
xflued,  that  the  petitioning  creditor  was  an  infant.  Commif&on 
fuperfeded.    Ex  parte  Barrow^  3  Vef.jun.  554. 
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(H)    Who  are  Creditors,  and  how  and  when  to  y^^^h- 
prove  their  Debts :  Herein  alfo  of  Debts  by  An- 
nuity and  Rent,  and  Claims,  by  Apprentices  and 
Children. 

i«  pvEBTS  may  be  proved  at  any  of  the  public  meetings  ap- 
*^  pointed  by  the  commiflioners^  by  the  oath  of  the  creditor^ 
if  not  objected  to  by  the  bankrupt,  or  by  any  other  creditor.  JEjc 
part£  Simp/cn^  I  Ath  ji.  Ex  parte  JFood,  222.  I  Ctoke^s  B.  L. 
117.  ^b  edit. 

%.  Where  creditor  lives  at  a  diftance,  the  ftatute  dire£is  that 
his  affidavit  of  the  debt  (hall  be  received  by  the  commiffioners  i 
but  v^here  an  affidavit  cannot  be  made,  proof  may  be  admitted 
cBunde.  Ex  parte  Toung^  gth  March  1785.  I  Ccoie^s  B.  L.  11 8. 
4/3  eitit, 

3.  When  a  creditor  comes  io  prove  his  debt,  he  muft  fwear, 
whether  he  has  fecurity  or  not ;  if  he  has,  and  infifts  upon  prov- 
ing, he  mutt  deliver  it  up  for  the  benefit  of  the  other  creditors, 
unlefs  it  be  a  joint  fecuruy.  Ex  parte  Grove,  i  ulti.  105.  JSv 
forte  Bennett  2  Atk.  528. 

4.  When  a  creditor  has  a  mortgage  or  other  pledge,  which  he 
apprehends  is  not  equal  to  the  payment  of  his  debt,  he  muft  apply 
to  the  commiffioners  to  have  the  pledge  fold,  and  be  admitted  ere-' 
ditor  for  the  refidue.  Ex  parte  Coming,  2otb  April  1790.  i  Coohis 
B.  L.  II 9. 4tb  edit. 

5*  Bonds,  bills  of  exchange,  and  other  perfonal  fecuritieSp 
pledged  or  depofited  with  a  creditor,  may  be  dire£ted  to  be  fold 
before  the  commiffioners  in  the  fame  manner  as  an  eftate.  Ek 
parte  Hillier,  igth  July  1788.     I  Cook^s  B.  L.  119.  ^tb  edit* 

6.  If  a  debtor  by  way  of  coUateral  fecurity  delivers  a  bill  of 
exchange,  or  promiflbry  note,  to  his  creditor,  nvitbout  his  name 
appearing  upon  the  paper,  it  muft  be  difpofed  of  as  a  pledge,  and 
die  produce  applied  to  reduce  the  debt,  the  refidue  of  the  demand 
being  only  proveable  under  the  commiffion*  i  Cookers  B.  L.  1 19. 
4/^  e£t.  and  the  cafes  there  cited. 

7.  Where  a  pcrfon  takes  a  bill  without  the  name  of  the  party 
from  whom  he  receives  it,  it  may  be  either  ;is  a  pledge  or  a  pur- 
chafe  according  to  the  agreement  of  the  parties ;  if  a  pledge,  it 
muft  be  fold^  if  as  a  purchafe,  it  liquidates  the  debt  to  the 
amount  of  the  btlL  Ex  parte  Wbitter,  1  Cooke's  B.L*  i2o.  and 
otber  cafes  there  cited. 

8.  Where  a  fecurity  is  depofited  generally,  if  the  creditor  has 
two  demands,  the  one  proveable  under  the  commiffion  and  the 
odier  not»  lie  may  apply  his  fecurity  in  the  iirft  place  to  reduce 
that  demand  which  is  not  proveable.  Ex  parte  Howar/t,  11  tb 
June  1790.  I  Cook/s  B»  L.  120.  4/^  edit.  Ex  parte  Arkley^ 
26ti  Hovember  1791*     I  Cooke's  J7.  L.  122.  s^th  edit.. 

9.  Corporations  ufually  appoint  a  clerk,  or  treafurer,  who  is 
the  perfon  to  pvoye  debts  due  to  themj  but  he  muft  produce  hit 

appoint* 
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appointment  under  feal  to  the  commiflioners.   i  Coolers  B,  L^  I24« 
j^th  edit. 

10.  If  the  bankrupt's  eftate  is  in  air  car  for  taxes,  the  coUeQor 
1$  the  proper  perfon  to  prove  the  dcbts»  and  he  ought  to  produce 
his  appointment ;  but  if  the  collector  becomes  bankrupt,  having 
received  the  taxes  from  the  inhabitants,  but  not  paid  the  money 
over,  one  of  the  inhabitants  may  prove  for  himfelf  and  the  reft. 
Ex  parte  Child^   I  Atk,  III.  and  I  Cooke*  s  S.  L,  124.  4/A  edit, 

11.  Muggeridge  was  joint  coUeftor  with  Burgefs  the  bankrupt 
of  the  land-tax  for  the  borough  liberty  of  the  pariih  of  St,  Saviour 
for  the  years  1789  and  1790*;  C»  Clarke  was  alfo  for  the  fime 
time  joint  colle£lor  with  Burge/s  tht  bankrupt  of  the  confolidated 
taxes.  On  the  3d  December  1790  a  commlfTion  iifued  againft 
Surge/sf  and  at  that  time  Burgefs  and  Muggeridge^  as  colleftors 
of  the  land-tax,  had  in  hand  a  balance  of  33 1  /-  1 1  J'*  11^.  and 
Burgefs  and  Clarke  had  a  balance  of  405/.  7.^  d.  After  the  bank- 
ruptcy Muggeridge^  out  of  the  money  which  he  retained  as  his 
proportion  of  the  daily  receipts,  paid  to  the  receiver  225  /.  4/. 
10^^,  leaving  ic6/.  7/.  o}:d.  unpaid,  being  part  of  the  monies 
coUe£led  a;;id  retained  by  the  bankrupt.  Clarke  had  not  paid 
any  money  to  the  receiver.  Muggeridge  and  Qlarhe  were  per- 
mitted to  prove  for  the  fums  of  331  /.  1 1  x.  1 1  J.,  and  405  A  2^d. 
on  behalf  of  the  parifli.  Ex  parte  Muggeridge  and  Clarke ^  4/A 
February  1792.     i  Cooke's  B,L.  125.  /^th  edit. 

12*  Every  fecurlty  that  a  creditor  has  for  his  debt  muft  be 
produced  at  the  time  of  his  proving,  when  the  commiflioners  will 
mark  them  as  having  been  exhibited.  If  the  creditor  has  a  judg- 
ment, it  (hould  feem  that  he  ought  to  produce  an  oiBce  copy  of 
\Xf  to  be  exhibited ;  for  upon  a  petition  to  have  the  proof  of  a  debt 
admitted,  which  the  commiflioners  had  reje£):ed,  becaufe  the  rr^- 
Ator  had  not  an  office  copy  of  the  judgment  to  exhibit,  the  petition 
was  difmifled  with  cofts.  Ex  parte  Coucanmn^  31  March  179^* 
I  Cookers  B.L,  126.  4th  edit. 

13.  In  the  fame  manner  any  perfon  adding  for  another,  muft 
produce  his  authority  and  have  it  exhibited,  i  Cooke's  B.  L.  1 26. 
4/J&  edit. 

14.  The  petitioner  being  entitled  to  an  annuity  from  the  bank- 
rupt of  30/.,  the  Lord  Chancellor  ordered  it  to  be  referred  to  the 
commiflioners,  to  fettle  the  value  of  the  annuitants  life,  and  that  (he 
(bould  be  admitted  a  creditor  for  fuch  valuation  and  the  arrears 
of  the  annuity.     Ex  parte  Le  Compte,  i  Atkins^  ZS^* 

15.  An  annuity  was  fecured  by  bond,  but  the  penalty  had  not 
been  forfeited  at  the  time  the  commiflion  iflUed.  The  bankrupt 
obtained  his  certificate  in  1773*  and  was  afterwards  taken  in 
execution  for  a  year's  annuity  due  in  X776.  The  court  were  rf 
opinion  that  as  the  bond  was  not  forfeited  at  the  time  the  commiflion 
iflued,  there  was  no  debt  then  due  in  law  \  but  that  it  was  a  mere 
contingency  which  might  or  might  not  become^  a  debt  in  futuro. 
Perkins  v.  Kempland,  2  Blackft.  Rep,  1 106. 

16.  The  receiying  payment  of  the  arrears  of  an  annuity,  afirr 
the  forfeiture  has  once  taken  place,  ivill  not  be  fuch  a  waiver  of 

7  the 


tbe  forfeiture  as  to  ^aie  the  ca/e  out  of  the  general  rule.     WylUe  r. 
Wilkes f  DougL  501. 

17.  If  the  annuity  isfecured  by  a  deed  of  covenant ^  and  a  bond  is 
likewife  given  as  an  additional  fecurity,  and  forfeited  for  non- 
payment before  the  bankruptcy ,  the  creditor  is  not  obliged  to 
prove  under  the  commiflion,  but  may  proceed  at  law  for  a  breach 
of  covenant,  notwithftanding  the  bankrupt  has  obtained  his  cer- 
tificate. I  Cookers  B.  Zf.  143.  ^th  edit,  and  the  cafes  there  cited. 

18.  Where  a  teftator,  to  whom  the  bankrupt  was  indebted  in 
1200 /.»  by  his  vf'iW  fqrgave  him  1000/.,  part  thereof,  if  he 
(hould  pay  to  his  fifter  60 /•  a  yean  but  if  he  fhould  fail  in  fo  doing 
by  two  months,  the  executrix  was  to  call  in  the  1 200  /.  \  the  Gfter 
to  have  the  intereft  thereof  for  her  life,  and  if  he  fliould  pundually 
pay  the  (ame,  then  after  the  deceafe  of  the  filler  he  was  to  pay 
200 /.,  the  refidue,  to  the  executrix.  The  payments  had  been 
feveral  times  in  arrear,  but  had  been  afterwards  paid,  and  the 
Gfter's  receipt  taken  foi;  them.  Upon  petition,  it  was  ordered  that 
the  executrix  (hould  be  admitted  a  creditor  for  the  1200  L  £x 
parte  Englj/bf  2  Br.  C.  C.  6 ID. 

19.  A  year  and  an  half's  rent  being  in  arrear,  Lord  Hardwtcke 
delivered  his  opinion^  that  the  landlord  was  entitled  to  diilrain  the 
Ijoods  remaining  on  the  premifesfor  his  whole  rent,  notwithftand- 
ing the  cemmtflion  of  bankruptcy  and  the  proceedings  thereon. 
Eft  parte  Plummer^  I  \Atk.  103.         ' 

2o*  The  affignees  of  the  bankrupt  were  in  poflcffion,  and  the 
hodlord  diftrained.  Petiticn  by  the  adignees  to  have  tbe  goods 
rt-dehvered^    difmiffed  by   Lord   Hardwtcke.      Ex  parte  Dillon^ 

1  Ati,  104. 

21.  If  the  landlord  neglefls  to  diftrain,  and  fufiers  the  goods 
to  be  fold  by  the  aflignecs,  he  can  only  come  in  with  the  reft  of 
the  creditors,     jinon.   i  Atk.  loz. 

22.  A  diftrefs  was  made  for  a  year  and  a  quarter's  rent*  The 
tenant  replevied  the  goods,  and  the  caufe  in  replevin  was  removed 
into  the  Common  Pleas,  but  before  any  proceedings  were  had,  the 
tenant  became  bankrupt,  and  the  defendants  were  chofen  aIBgnees» 
and  pofleficd  ^hemfelves  of  the  effefts  of  the  tenant,  (^nd  among 
them  of  the  goods  fo  diftrained)  and  fold  them.  After  the  bank- 
raptcy,  the  plaintiff  obtained  judgment  in  the  caufe  in  replevin^ 
and  fued  out  a  writ  de  retomo  habendo^  and  filed  a  bill,  infi(ling» 
diat  he  had  an  equitable  lien  upon  the  goods  taken  in  diftrefs,  for 
a  return  of  the  goods,  or  payment  of  the  value  of  them  by  the  af- 
fignees ;  which  (after  two  trials  at  law)  was  difmified  with  oofts. 
Brad^l  V.  BM^  I  Br.  C.  C.  427. 

23.  If  a  trader  at  the  time  of  his  bankruptcy  is  poiTtfled  of  a 
term,  it  pa£es  by  the  affignment ;  but  if  the  affignees  do  not  take 
pofieffioo,  they  will  not  be  Uabk  to  the  rent.    Bourdiilons.  Dalton^ 

2  Efpin.  N.  P.  233. 

24.  If  they  do  take  pofieffiev^  they  are  not  liable  for  rent  ac- 
craed  before  the  aflignment.  Naijb  r.  Tatt^ckj  2  Term  Rep. 
C.P.  319. 

25.  The 
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2S*  The  petitioner  was  in  January  1744  placed  an  apprentice 
to  Ward^  to  whom  he  paid  a  premium  of  80/.  In  July  following^ 
Ward  became  a  bankrupt.  The  prayer  of  the  petition  was,  that 
after  dedudlbg  10/.  for  the  apprentice's  board,  he  might  be 
at  liberty  to  prove  the  remaining  70/.  under  the  commiiCon, 
which  was  ordered  accordingly*     Ex  parte  Sandby^   i  Atk,  1 49. 

a6.  Upon  a  petition  by  Mifs  MacUin^  to  be  let  in  as  a  creditor 
on  the  eftate  of  her  father,  a  bankrupt^  for  the  money  he  had  re- 
ceived from  the  man^igef^s  of  the  theatres  on  her  account,  offering 
an  allo^vance  thereout,  for  living  with  and  being  maintained  by 
him'  during  the  time  of  her  a&ing  on  the  ftage,  Lord  Hardnvicke 
Chancellor  referred  it  to  the  commiflioners  to  inquire  how  much 
the  father  received  to  the  child's  ufe,  unlefs  as  to  fo  much  as  was  a 
covenant  with  the  daughter  herfelf.   Ex  parte  Macklin^  2  Vef  675. 

jTiyaru.  ( I )  Contingent  and  future  Debts. 

!•  |N  an  a&ion  of  debt  upon  a  bond,  conditioned  for  the  pay* 
^  ment  of  an  annuity,  defendant  pleaded  bankruptcy.  The 
condition  of  the  bond  recited  a  leafe  from  the  Biihop  of  Carlifle  to 
HJe  and  others  for  a  term  of  years,  which  by  affignment  veiled  in 
the  plaintiff's  teftator.  Plaintiff's  teftator  afligned  this  leafe  to» 
the  defendant  for  an  annuity,  and  the  condition  of  the  bond  was, 
ibr  the  jugular  payment  of  the  annuity  during  the  refidue  of  the 
term,  and  for  the  performance  of  covenants.  At  the  time  of  the 
a£l  of  bankruptcy  and  the  iffuing  of  the  commiflion^  the  penalty 
was  not  forfeited,  the  annuity  having  been  regularly  paid  up  to 
that  time.  A  verdid  was  given  for  the  plaintiff,  fubje£t  to  the 
opinion  of  the  court  on  this  queftion.  Whether  this  was  a  fecu- 
rity  within  the  ftatute,  all  the  payments  being  filed  at  certain 
periods,  though  the  bond  itfelf  was  not  given  for  goods  fold  and 
delivered,  or  for  a  debt  contradied  in  the  courfe  of  trade  ?  The 
court  were  of  opinion  that  this  was  a  debt  within  the  ftatute 
iGeo.  I.  ^.31.  Pattifon  v.  Bankeii  Cowp»  540.  See  Cookii 
B»L,  190.  4tb  edit. 

2.  Samuel  Lloyd  being  indebted  in  1754  for  goods  fold  and  de- 
livered hy  the;  plaintiff,  was  arrefted  for  the  fame,  and  in  order  to 
procure  his  difcharge  prevailed  on  Edward  Lloyd  to  become  furety 
with  him,  in  a  joint  and  feveral  bond  given  to  the  plaintiff,  bear- 
ing date  the  27th  September  1784,  which  was  payable  by  inftal- 
ments,  and  before  the  firft  default  the  defendant  Edward  Lloyd 
became  a  bankrupt,  and  a  commiffion  iffued,  under  which  the  plain- 
tiff negleAed  to  prove  his  debt,  but  brought  an  zGtiou  againft  both 
to  recover  the  money.  Lord  Mansfield  faid,  they  were  both  princi- 
pals, and  both  are  liable }  the  credit  was  given  to  the  defendant 
Edward  Lloydy  as  well  as  to  Samuel  Lloyds  and  as  under  the 
ftatute,  the  plaintiff  could  have  proved  the  bond  under '  the 
commiffion,  and  he  negle£led  to  do  it,  the  rule  for  Citing  afide  the 
feri  facias  was  made  abfoltttej  the  court  being  of  opinion  the 

plaintiff 
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plaintiff  could  not  recover  againft  the  bankrupt,     Brcoks  t.  Lloji^ 
iTirmRfp.B.  R.  ij. 

3.  A£lion  upon  a  policy  of  infurance  on  the  life  of  %  H.  Boydcf 
lately  gone  to  the  Eafi  Indies^  on  the  erent  of  his  dying  between 
the  ^thAprii  1780  and  the  5th  April  1783.  Defendant  pleaded 
ift,  fiankruptcji  generally,  and  that  the  caufe  of  a£lion  accrued 
before  the  bankruptcy,  adly,  That  the  policy  was  made  prior  to 
the  time  of  his  becoming  bankrupt,  then  the  trading,  ^Q,  of  bank- 
ruptcy, petitioning  creditor's  debt,  commiflion,  proceedings  and 
certificate  fpecially,  and  that  he  was  thereby  difcharged  from  the 
faid  policy,  and  all  debts  due  at  the  time  of  the  bankruptcy,  with- 
out faying,  that  the  caufe  of  a£lion  accrued  before  the  bankruptcy. 
To  this  laft  plea  there  was  general  demurter  s  it  was  infifted,  that 
this  was  a  contingent  debt,  and  not  within  the  19  Geo.  2«  c,  yi. 
Judgment  for  the  defendant.    \Cox  v.  Ljftard^  Doug*  2d  edit.  166. 

4.  A  bill  drawn  before  the  bankruptcy,  though  not  protefted 
till  after,  is  a  debt  within  the  ftatute,  and  may  be  proved  under 
the  commiflion.     Macariy  v.  Barrow^  2  Str.  949.    3  H^i/f.  17. 

5.  A  trader  having  contracted  with  the  Eq/t-India  Company  at 
one  of  their  fales  for  the  purqhafe  of  a  parcel  of  goods,  to  be  paid 
for  at  a  future  day,  and  before  the  day  of  payment  he  became  a 
bankrupt ;  Lord  King  held  it  riot  to  be  within  the  ftatute,  becaufe 
the  goods  were  not  delivered,  nor  was  the  contra£l  figned  by  the 
party.     2  P.  Wms.  396.   Ex  parte  Eajl- India  Company. 

6.  -An  engagement  in  writing  by  Lewis  and  Potter ^  to  warrant 
the  payment  of  a  bill  of  exchange,  in  like  manner  as  if  they  had 
indorfed  it.  Bill  became  due  after  the  bankruptcy.  Holder  not 
permitted  to  prove.     Ex  parte  Harrifon^  2  Br.  C.  C.  615. 

7.  If  a  lefiee  ploughs  up  meadow  ground,  for  which  he  is  bound 
to  pay  the  leffor  a  certain  fum  of  money  as  a  penalty,  he  cannot 
prove  it  as  a  debt  under  the  commiflion  v  or  if  a  man  be  bound  in 
an  obligation  to  perform  covenants,  and  the  obligor,  before  he  be- 
comes a  bankrupt,  breaks  them,  the  obligee  cannot  prove  this 
as  a  debt  under  the  commiflion.  i  Cooke's  B.  L.  191.'  ^b  edit. 
and  the  cafes  there  cited. 

8.  VerdiA  for  plaintiff  in  eje£tment  with  nominal  damages  \ 
before  judgment  entered  up,  defendant  became  a  bankrupt;  n^xt 
term  plaintiff  Ggned  judgment,  and  had  cofts  de  incremento  then 
taxed  and  allowed.  Lord  Henley  would  not  allow  plaintiff  to 
prove  the  cofts  under  the  commiflion.    Ex  parte  Todd^  3  ff^ilf.  270. 

5>»  Affault  and  battery  before  bankruptcy.     Plaintiff  obtained 
verdiA  with  damaged  during  the  bankruptcy,  but  had  not  judg- 
ment till  after  the  certificate.    Plaintiff  was  not  allowed  to  prove     , 
under  the  commiflion.     Walter  v.  Sherlock^  3  Wilf,  272. 

10.  Sneaps  was  committed  for  a  contempt  in  iK>n-payment  of 
cofts  given  upon  a  petition,  which  were  taxed  after  the  bank- 
ruptcy, but  the  order  for  taxation  was  made  before.  Motion  for 
his  difcharge,  upon  the  ground  that  the  debt  was  difcfiarged  by 
his  certificate,  refufed,  the  taxation  being  after  the  bankruptcy* 
Ex  parte  Smaps^  March  4,  1782.     I  Cooke's  B.  L.l<)2'  ^th  edit* 

u.  Where 
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11.  Where  an  annuity  is  fecured  by  deed  of  covenant,  the 
growing  payments  are  contingenti  and  therefore  an  action  may  be 
brought  notwithftanding  the  bankruptcy  and  certificate  of  the 
Cotenantdr.  Ludford  v.  Barber^  i  Term  Rep.  B.  R.  86.  Coitre/I 
T.  Hooke,  DwgL  93. 

12.  If  a  perfon  lends  a  trader  (lock  in  the  public  funds,  to  be 
replaced  as  ftock,  without  naming  any  particular  time  when  it  is 
to  be  invefted  ;  and  the  trader  becomes  bankrupt  before  he  has 
been  required  to  replace  the  ftock,  it  is  a  contingent  debt  and 
cannot  be  proved.  Utterfin  v.  Vernon^  3  Term  Rep.  B.  R.  539. 
4  Term  Rep.  B.  R,  570.  jEx  parte  Bart/en^  10  May  179a,  S.  P. 
and  proof  refufed.     i  Cooke*s  B.  L.  195.  ^th  edit. 

13.  Adnej  gave  the  following  note. — In  confideration  of 
1  /.  fo/.  7  d.\  hereby  make  myfelf  anfwerable  for  the  due  pay- 
ment of  George  Henjbamf^  note.'^Before  the  note  became  due  Adnej 
became  bankrupt,  and  Henjbanv  did  not  pay  the  note,  and  alfo 
became  bankrupt. — The  court  of  K.  B.  was  of  opinion  this  note 
could  not  be  proved  under  the  commiffion  againft  Adnej.  Em 
parti  Adney^  Cowp.  460. 

14*  Defendant  on  9th  ot  May  1734  became  bail  in  error.  On 
l5tb  OBober  1734  he  committed  an  a£l  of  bankruptcy,  and  a 
commifljon  was  taken  out  under  which  he  obtained  his  certificate. 
On  the  1 2th  of  November  1735  the  judgment  was  affirmed.  In 
an  aAion  of  debt  upon  the  recognizance,  he  pleaded  bis  difcharge, 
and  that  the  caufe  of  a£tion  arofe  before  the  bankruptcy.  Lord 
Hardwickef  C.  J.  held  thi^  a  contingent  debt,  and  the  defendant 
was  not  difcharged  from  it.     Hockley  v.  Merry^  2  Stran.  1043. 

15.  In  a  fpecial  a£lion  of  trefpafs  on  the  cafe,  plaintiff  declared, 
that  defendants  and  one  William  Hinckley  were  co-partners :  that 
Hinckley  drew  a  bill  of  exchange  upon  plaintiff,  dated  18  March 
J^66i  for  65/.,  payable  to  one  Robert  Clay  or  order,  five  days 
after  date ;  and  in  confideration  that,  the  plaintiff  would  accept 
the  faid  l>ill,  the  defendants  undertook  and  promifed  to  find  money 
to  pay  the  bill,  take  it  up,  and  fave  plaintiff  harmlefs  and  in- 
demnified, by  reafon  of  his  acceptance  thereof:  that  he  accepted 
the  bill,  which  became  due  the  i6th  of  May  1766,  and  was  in<r 
9  dorfed  by  Robert  Clay  to  Heathjield  and  Smithy  who  on  the  15  th 
September  1766  fued  out  procefs  from  B.R.,  and  caufed  plaintiff 
to  be  arretted  and  held  to  bail  for  the  faid  65  /.  That  on  the  24th 
November  1766,  he  put  in  bail  to  that  srdlion,  and  in  January 
1767  was  furrendered  to  the  marflial  of  the  Marfhalfea,  was 
charged  in  execution,  and  remained  in  prifon  ever  fince;  De- 
fendants pleaded,  that  on  the  i6th  Auguft  1766  they  became 
bankrupts;  that  the  plaintiff's  caufe  of  aSion  accrued  previous  to 
the  bankruptcy ;  and  that  defendants  obtained  their  certificate  in 
1767^.  Court  of  opinion  that  no  debt  was  due  till  plaintiff  was 
charged  in  execution,  which  was  after  the  bankruptcy,  and 
that  plaintiff  could  not  have  proved  under  the  commiffion,  and 
confequently   was    cntidcd    to    recover.       Chilton  v.   Whiffen^ 

16.  On 


i5.  Oq  this  25th  of  June  bankrupt  drew  a  biU  of  escltatigt'Oti 
Tfumt  for  57  /i  ss.  4d.  payable  one  month  after  datej  to  bis  own 
order,  ^faicb  Taunga  on  the  fame  day  accepted.  On  the  i:itb 
yv/f  a  cpmmiffion  of  bankrupt  iflued*  The  bill  became  due  t^e 
sBth  of  Jnlf^  when  Tounge  paid  it-  The  bankrupt  Qblainod  bb 
ccrtific^e  on  tl^e  5th  Sepiembtr,  which  wa#  allowed  pn  the  ^34 
08Air.  The  court  were  of  opinion  that  the  certi^cat^  was  no 
bar  to  an  aftion  brought  by  Toungi.  ToungM  v.  Hockieft  2  Bhtkjl. 
840.     I  Cookis  B.  L.  203.  4/^  ^J//. 

17.  On  the  13th  of  June  17*8  2  tb^  defendants  9pplied  to  tbt 
plaiotiflf  to  accept  a  bill  for  300  /.  which  tbey  would  draw  upoif 
him,  and  which  he  did,  not  having  any  efieAs  of  theirs  in  hia 
baada.  The  bill  being  indorfcd  over  by  tb^  defendanti$»  and 
bccomlag  du^e  pa  the  loth  of  Auguji^  the  plaintiff  then  paid  it. 
At  the  tin^  when  it  was  drawn^  the  defendants  gave  the  plaintiff 
9  paper  in  the  following  word$  :«-*-"  Receive^  the  13th  of  jMnc 
**  1781,  of  Mr,  R.  D.He/kujfon,  Jiis  acceptance  for  300/.,  due 
*'  the  i6th  of  Augufi^  which  we  promife  to  pay  when  (|ue«  J^hn 
<<  Wh^dbridge  and  Co."  On  the  22d  of  July  the  defendants 
became  bankrupts,  ^nd  afterwards  obtained  their  certificates*  In 
^  aAioQ  by  If,  againft  the  b^nkrupts^  judgment  was  gtveii  for 
the  plaintiff.     HefleuyfQn  v.  Woodbridge^  D9U^.  i66»  %d edit. 

i8.  Mills  and  M^gnal  were  partners  wiui  one  Baifey/  and  lA 
order  to  raife  mooey  the  partner(bip  had  entered  into  bonds.  In 
.th«  year  1765  Bai/fy  withdrew  from  the  partnerfliip,  and  wiibiog 
to  be  difcharged  hqm  tbefe  bonds*  application  was  made  to  Taylor 
the  plaintiff  to  become  furety  inftead  of  Bmley^  to  which  he  con* 
fcnte4«  The  bop4^  became  dne,  and  afterwards  Mills  and  Mag* 
aa/ became  bankrupt |.  When  the  obligees  had  got  as  much  as 
they  could  from  the  pajrtnerfliip  efliate,  and  which  amounted  to 
no  ipQre  than  6  s.  in  die  pound »  they  came  upon  the  plaintiff  for 
the  irefidue.  tie  p.aid  iC|  ^nd  brought  his  action,  and  Lord  Manf^ 
field  be^  that  the  adion  would  lie*     ^aylotr  v.  MillSf  Cawp»  525. 

19.  A  fon  tenant  in  tail  joined  his  father,  who  was  tenant  for 
life,  in  a  recovery  and  in  a  mortgage  of  the  eftatie  for  money  for 
the  father*  The  father  afterwards  became  bankrupt*  The  fon 
bougblta  biU  toei^aj^lehiip  to  prove  the  amount  of  the  money* 
charged  upon  this  edate,  .which  Lord  ThurJo^m,  Ch.  difmiffecJL 
Kettierr.  Raynes,  in  Chancery ,  June  1 2,  1784*  X  Cookies  B,L» 
205.  ^b  edit* 

20.  Jones  being  indd)ted  in  90  /•  prevailed  on  three  perfons  to 
join  him  in  January  l^is*  ^"  giving  a  warrant  of  attorney  for  that " 
fam,  with  a  defeasance  thereon^  in  cafe  the  debt  was  paid  by  three 
inftalments.  Default  was  made  in  payment ;  and  after  the  lad 
ioftalment  ^crued  due,  Jones  became  bankrupt  an4  obmined  his 
certificate.  None  o^  the  payments  had  been  made  at  the  time  of 
the  bankruptcy,  but  afterw;urda  o.ne  of  the  fureties  paid  44  /•  la 
an  afiion  againft  the  bankrupt  to  recover  this  money,  the  court 
of  King's  Bench  hefd  that  the  furety  had  no  debt  at  the  time  of 
the  bankruptcy^  and  therefore  that  the  debt  was  not  barred  by 
the  certificate.     Faul  v.  Jones^  \  Term  ReP*  B*  R,  599. 

Voi..II^  C  ,2i.Goddard 


tS  CreHftoc  and  IBanlitupt 

ai;  GMari  was  bail  for  a  trader,  and  was  faed  upon  the  Vail* 
bond  to  judgment  and  elecution.  The  trader  became  banlmpti 
0fier  Hvhich  Goddard  paid  the  debt  and  cofts»  for  which  he  was 
ball.  The  trader  had  undertaken  to  indemnify  Goddard  againft 
the  bail-bond ;  but  the  court  was  of  opinion  Goddard  could  not 
prore  this  debt  under  the  commiiBon.  Goddard  ▼•  Vanderbeydon^ 
3  mif.  262. 

22.  Athnjon  joined  Brigham  in  a  bond  for  money,  Brigbam 
became  bankrupt,  and  the  debt  was  prored  under  Brigbam't 
eommiflion  by  the  obligee  in  the  bond.  After  the  proof  Attunfon 
pud  the  money.  A  dividend  was  afterwards  declared  %  but  the 
affignees  refufed  to  pay  the  fame  to  Atkui/of^n  truftees,  alleging 
that  the  debt  had  been  paid.  The  Lords  Commiflioners  were  of 
opinion  the  furety  had  a  right  to  the  benefit  of  the  proof,  and 
ordered  the  dividend  to  be  paid  accordingly.  Ex  parte  Atkinfon^ 
Baier,  and  Darlings  in  re  Brigbam^  29ih  Julj  l^9^•  i  Cooke* s 
B.L.  210.  i^th  edit. 

23.  K/urety  brought  a  bill  againft  an  okligee  and  his  truftee,  to 
€ompel  them  to  prove  under  a  commiffion  againft  the  obligor.  Plains- 
tiff  obtained  an  injun£Hon  for  want  of  an^er ;  and  upon  motion 
to-diffolve  it,  the  obligee  and  truftee  were  ordered  to  prove,  upon 
the  plaintiff's  bringing  the  money  info  court.  Beardmore  v.  Crir/<* 
tenden^  H.  1791.     i  Coole't  B.L.  21  !•  4th  edit. 

24.  The  petitioner  lent  his  acceptance  and  endorfement  for  the 
accommodation  of  the  bankrupt,  who  difcounted  the  bills  at  a 
banker's.  After  the  bankruptcy  the  petitioner  paid  the  bankers 
the  full  .value  of  the  bills  fo  accepted  and  endoned,  the  bankers 
baving  previouily  proved  thefe  bills,  which  were  included  in  a 
much  lareer  debt,  under  the  eommiflion.  The  petitioner  prayed 
diat  the  bankers  might  aflign  to  him  the  dividends  due  in  refpe£k 
of  the  bills.  The  Lord  Chancellor  ordered  that  the  bankers  Ihould 
take  out  of  the  dividend  upon  the  bills,  fo  much  as  would  make 
up  the  proportion  which  they  would  have  received  upon  the  refi- 
due  of  the  debt  proved  beyond  the  bills,  if  fuch  proof  upon  the 
bills  had  been  expunged,  and  the  reft  of  the  dividend  was  declared 
to  belong  to  the  petitioner.     Ex  parte  Turner,  3  Vefijun.  243* 

A  judgment  at  law  mth  a  defeafance  is  110/  a  contingent  debt.  En 
parte  Groome,  1  M.  1 17. 

y^«"»n»  (K)  Who  muft  come  in  as  Creditor. 

Fide  anu  (H). 

7V|n«7i^  jLj  Creditors,  at  what  Time  to  come  ixu 

rtdeameQX^ 


CteDitor  anb  l&anlititpt  t^ 

(M)  Of  joint  or  feparate  GommifEons  in  re(ped  of  j^^js* 
Partners  in  Trade  Bankrupts,  and  how  to  pro- 
ceed therein. 

Fide  (A.  a),  pofi. 

(P)  Commiflioners'  and  Affignees'  Power  as  to    2^2^ 

difcovering. 

I.  CT^HREE  meetings  had  been  advertifed  in  the  Gazette  for  the 
^  bankrupt  to  furrender.  In  the  intermediate  time  the  com-* 
miflioners  found  that  the  bankrupt  had  been  removing  and  con^^ 
ceoiittg  his  fffeRs^  and  fraudulently  conveying  away  his  real  ejiati. 
They  fummoned  him  by  their  meifenger  to  appear  before  them 
next  morning.  He  refufed  to  attend,  on  which  the  commiflfioners 
certified  this  fa6l  to  a  judge,  who  committed  him  to  Netugatim 
The  keeper  of  Newgate^  in  purfuance  of  the  commiffioners'  order* 
brought  the  bankrupt  before  themi  when  he  refufed  to  be  examined s 
upon  which  the  commii&oners  re-committed  him  to  Newgate* 
The  bankrupt  petitioned  Lord  Hardwicke,  Ch.|  fuggefting  that 
he  had  been  illegally  committed,  and  praying  that  he  might  be 
difcharged  from  his  confinement ;  but  Lord  Hardwicke  held  die 
commitment  legal.     Ex  parte  Lingoed^  i  Ath.  240. 

a.  Commiflioners  fummoned  a  perfon  (fufpefied  of  detaininfr 
the  bankrupt's  property)  to  attend  to  be  examined  ;  but  he  dti 
net  appear  at  the  day.  Upon  which  he  was,  under  the  commif- 
Goners'  warranty  apprehended,  and  committed  to  Newgate  till  he 
fliould  fubmit,  life.  In  an  a^ion  for  the  imprifonment,  the  court 
held,  'that  the  commiflioners  had  not  complied  with  the  requifites 
of  the  (latute.  i  Jac.  i.  c.  15.  and  therefore  that  they  were  not 
jaftified  in  the  commitment.     Dyer  v.  Mijj^ng,   a  Blackfl.  Rep* 

3*  A  perfon  who  had  been  aflignee,  but  was  difcharged,  had 
the  commiflioners' ytfmin0;r/  to  attend  them  at  their  next  meeting* 
He  did  attend^  and  was  examined  two  hours.  As  he  was  return* 
ing  home  he  was  arrefted ;  and  the  (heriff 's  officer  being  ihewn 
the  commiflioners' yiymmtfii/,  he  damned  it  and  kept  him  in  cuftody. 
Upon  an  application  to  be  difcharged  from  the  arreft.  Lord  Hard* 
Vficte  ordered  the  officer  to  give  fecurity  for  attending  the  matter 
de  die  in  diem,  to  anfwer  interrogatories  touching  the  contempt^ 
•nd  ordered  precedents  to  be  fearched,  and  in  the  n^ean  time 
Tccommended  to  the  counfel  of  the  {heriff's  officer,  to  advife  him 
todifchatge  his  prifoner.     Ex  parte  Kerney,  i  jitt.  55. 

4«  The  Lord  Chancellor  limited  the  examinalion  of  a  mothet 
to  her  fon*s  trading,  but  would  not  reftrain  the  commiffionert 
iirom  aiking  any  queftion  relevant  thereto*.  Ex  parte  Parfonip. 
I  JtL  204. 

Ca  S-The 


5*  The  Lord  ChMncellor  riMad  to  limit  or  reftrain  commiffionen 
in  their  examination  of  Mr*  Bland  a  banker,  who  had  been  fam« 
naoned  before  them*    JEW  p^rte  Bland^  y  Atk.  305. 

^.  lA^xi  Hardwifh  refufed  to  permit  defendanu>  againft  n^bom 
a  bill  had  been  filed,  to  look  into  their  depofitions  miidq  before 
the  commiflioncrs.    Boden  t.  Delhw,   i  jtti.  289. 

y^°»»S'  ( QJi  Power  of  the  Commiflioners  in  feizing  the 

ElTed^^  of  the  Bankrupt. 

JjATCOCK.  a  filkman,  and  Francis  a  dealer  in  coalsi  became 
-f7  partners.  Upon  a  difiblution,  Francis  gave  Haycpck  a  re«> 
Icafe  of  all  demands,  and  took  upon  hixnielf  thic  payment  of  all 
doku  due  from  the  coal  trade,  and  Haycock  the  payment  of  tjjfeie 
debts  due  from  the  filk  trade.  Haycock  died,  and  afterwvds 
Jhancis  was  a  bankrupt.  The  meflenger  feizcd  the  efieds  of 
Hi^fcsckf  in  the  hands  of  his  reprefentativCf  who  oppp£p4  the  n^ff* 
fDa^gar  and  turned  him  out  of  pofiefliQii.  1  he  affigaee  of  fronds 
ppdtaei  z  petition,  complaining  of  their  meQcnger's  heipgoppofed 
wk  turned  out  of  pofleffion  ;  but  Lord  Hardpnfike  iibMSfA  H^ 
pcti^on  with  colts.    Ex  parte  Tinner,  i  Atk.  136.    . 

i^^^^'  (R)  Affignecs  bound ;  by  what  A(3:$  or  Agrcewcntiji 

of  Bankrupt. 

Vid^  (GJ,  (A),  po/l. 

[D]    (3)    Commiffioncrs'   Power    in    felling,    difpoling, 
7V«p«g6.         affuring,  and  aiTigning  the  Bankrupt's  Eftatc 

»4 1 F  ^ny  eftate^  come  to  the  bankrupt  between  the  time  foi 
^  ifluiog  the  commiflion  and  the  confirmation  of  his  certi^cate^ 
9i  new  deed  from  the  oommii&oners  is  neceflary  to  .^opvey  them. 
Ex  parte  Proudfiot^  1  AtL  253.  Mflrcb  20, 1743. 
•  2.  A  man  having  lands^  m  right  of  his  wife»  fettled  to  hiipfttf 
for  Ufei  with  other  intervening  ufes#  repiainder  to  himfelf  in  feet 
with  power  to  oha,nge  the  ufes,  afterwards  became  banluspt*  The 
remainder  in  fee  was  held  to  veft  in  the  afl^ees^  and  hU  power 
of  revocation  to  be  gone.    Lfft.  71. 

J.  If  there  be  two  joint-tenants  and  the  one  become  ba^qteiipt 
dlesy  the  bankrupt's  part  (hall  be  fold»  sind  there  ih^  be  jM 
-  fiirvivorfiiip.     1  Com*  Dig*  530. 

j^.  Where  tenant  in  tail  mox^[aged  without  fuffering  a  re^pver)[» 
(«)r«&fttt  smd  afterwards  became  bankrupt  (ii)>  and  died,  it  washeidt^t 
21  J>c;**     Ae  mortgage  was  good  againft  the  affignees  only  during  U%  Uih* 

5.  But 
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;•  But  wliere  the  mortgage  cOntainttrd  a  eoVetiatit  for  fvirtb^ 
fecttrity,  the  mortgagee  was  held  entitled  to  feCain  his  fecuntjf 
igdnft  the  aflignees.  Edwafds  v.  AppUhee^  cited  2  Bro.  6yi. 
P)i  ▼•  DdnuiiiZy  3  ^l'^.  595. 

6.  If  the  vendee  of  a  copyhold  tenders  to  the  lord  a  competent 
fine^  which  the  lord  refufes,  he  ma^  enter.     Stone^  127, 

7.  An  aSignee  under  a  commiflion  is  a  vendee  wlthih  the 
13  iS2a.9  ^nd  a  purchafer  from  him  of  a  copyhold  efiate  rtiuft  pay 
a  lecond  fine  to  the  lord  on  admittance.  Commiffioners  ough^ 
dietefore  to  except  copyholds  out  of  die  general  deed  of  adign* 
ment.     Drury  v.  Man^  i  AiL  ^6. 

8.  The  advowfon  of  a  living  may  be  fold  by  the  commiffionetd  i 
but  if  the  church  be  void  at  the  time  of  the  fale,  the  bankrupt 
himfelf  Ihall  prefent,  for  the  void  turn  is  not  valuable,  i  Burn. 
BccL  Z^dWi  4tb  edit.  /•  1 25. 

9.  To  avoid  a  voluntary  Settlement  by  a  bankruptcvi  ^  b  tie-^ 
ctSxtf  to  (hew  the  bankrupt  indebted  at  the  time  Of  the  fettte- 
ment ;  and  this  cafe  differs  fron>  the  avoiding  of  fuch  fetttements' 
in  favour  of  fubfequent  purchafers  undet  27  Eliz.  H^aliit  V. 
SurrawSf  i  Ath  93. 

16.  tf  one  make  a  voluntary  conveyance  upon  confideration  ti 
natural  affedion,  and  is  not  at  the  time  indebted  unto  ^txf^  Mi 
in  tteaty  with  any  for  the  fale  of  the  lands,  fuch  conveyance  hath 
to  bridge  of  fraud.     Style^  446. 

11.  WttRam  Lowfieldm  1722,  in  confideration  of  the  fum  of 
400  /.,  Was  by  the  Lord  Mayor  and  eourt  of  Aldermen  of  the  titjf 
ciL99tdon  admitted  to  the  office  of  ferjeant  at  macei  to  hold  fuam^ 
iiufe  tent  gefferiu  The  duty  of  the  office  is  to  execute  the  WritiS 
and  proceffes  direded  to  the  {herifl^  of  London^  and  no  falary  bu^ 
what  is  got  by  the  execution  of  fuch  procefs.  Lowfield  became  i> 
bankntpc.  This  place  was  confidered  not  faleablci  as  it  concernea 
die  execution  of  jufticcj  and  a  petition  by  the  affignees  for  the 
fide  of  it  waB  difmiflcd.     Ex  parte  LowJUId^  2  Ath.  2 1 2. 

12.  The  office  of  «nder  marflial,  as  it  did  not  concern  the  ad* 
mmiftration  of  juftice,  was  held  not  to  be  within  the  ftatute  of 
Edw.  6.  and  to  be  faleable  by  the  affignees.  i  j/ti.  210.  415, 
E^  parte  Sutter^  in  tie  matter  of  Richardfen^  Amb.  73.  S.  C 

13.  On  petition  for  the  fale  of  the  place  of  Jew^irolet  In  th< 
rity  of  London^  under  a  commiffion  of  bankruptcy,  it  appeared 
diat  there  ^re  twelve  in  number,  and  Iicenfed  by  the  court  of  At* 
dermen ;  but  Lord  Hardwicte^  C.  held,  that  they  were  not  to  be 
confidered  as  places  or  offices,  but  at  large  as  other  common  bro- 
kers axe  $  and  faid,  that  it  was  Yetf  dimreht  from  the  cafe  of 
under  marfhal,  which  is  fold  by  the  city  upon  a  vacancy,  and  il  a 
known  office  ^  tfaerefdre  denied  the  petitioni.    Ex  parti  Lfom, 

Jtmb.Sg. 

14.  NotwitfaftaTiding  the  £3utH  of  Lord  Ratdimcle  itKRichati- 
fitt  cafe,  it  has  been  deteriAined,  that  the  half-pay  6t  an  officer 
10  die  army  rs  not  affigfiable.  Cafhcart  v.  Blacknvood  in  die  Houfe 
rfLoVdIy  20  JP#^.  1 765*     Stewart  v.  Tuiiir^  %  BUekfi.  1 137. 1  l/^o. ' 
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S.  p.  In  re  Kennedy^  Dtc.  1788.  S.  P»  Flarfj  v.  Odlum^ 
3  Term  Rep.  5.  i2,  681.  S.  P.  Berwicke  v.  ii^jd>,  9Vi»  jR^. 
C.  P.  627.  S.  P.  /  auderdale  v..  Dz/fc  tf  Montr  oft  ^  4  STrrw  JR<5^. 
J?.  jR.  248.  S/(7n^  V.  Lidderdaie^  2  ^^r.  i?#/.  533.  Cooke's 
JSpnkm  LawSf  2  89.  ^tb  edit. 

15.  ^.  feifcd  in  fee  of  a  coi^yhold  eftate,  furrenderecl  the  pre- 
,  fnifes  to  thcufe  of  his  will,  and  devifed  them  to  his  daughter  for 
life,  then  to  truftees  to  be  fold,  and  the  purchafe-money  to  be 
divided  amongd  fuch  of  her  children  as  fhould  be  living  at  the 
time  of  her  death.  Teftator  died.  The  daughter  had  ilTue 
(amongd  others)  a  fon^  who  was  a  trader,  and  becoming  a  bank- 
rupt, the  commiifioners  affigned  over  ail  his  eftate*  The  bank« 
rupt  got  his  certificate  allowed,  and  then  the  mother  died.  This 
contingent  intercft,  upon  a  bill  by  the  aflignees,  was  held  liable  to 
the  bankruptcy.     Higden  and  others  v.  William/on^  3  P.  Wms^*  13 1  • 

i6.  George  Bell^  brother  of  Mary  Moth^  and  Margaret  Wade^ 
.  the  plaintifti  upon  his  marriage  with  Anne  Frome,  conveyed  a 
freehold  eftate  to  himfelf  for  life,  remainder  to  Anne  for  life»  re- 
mainder to  their  children  as  they  (hould  appoint ;  and  for  want  of 
appointment,  to  the  firft  and  other  fons  in  tail  male,  remainder 
to  daughters^  reverfion  in  fee  to  himfelf.  The  hufband  and  wife 
died  without  having  made  any  appointment,  leaving  two  children 
Anne  and  Thomas.  2 2d  November  1758  Margaret  became  a  bank- 
rupt, and  in  February  1 759  obtained  her  certificate.  In  June  1760 
both  the  children  died,  fo  that  the  two  plaintiffs  becameco-heirs 
to  Thomas^  who  furvived  his  fider.  The  quedion  was.  Whether 
idargarefz  part  of  the  freehold  edate  fliould  not  go  to  the  aflignees 
as  a  poflibility,  according  to  the  words  of  5  Geo.  2.  The  Mader 
of  the  Rolls  determined  that  it  did  not,  as  it  mud  be  a  polfibility 
which  could  be  affigned  or  releafed,  and  which  might  have  beea 
difclofed  at  the  lad  examination.     Moth  v.  Frome^  Amb.  394. 

17.  The  commiflioiiers  may  afiign  a  poflibility  of  right  oelong- 
ing  to  the  bankrupt.  Perry  v.  Jones^  i  Term  Rep.  C.  P,  30. 
3  Term  Rep.  B.  /?.  88.     Robing  v.  Taylor^^  Bro. ^ig. 

18.  One  purchafed  a  copyhold  edate,  and  took  a  furrender  to 
the  ufe  of  himfelf  for  life,  remaindei  to  the  ufe  of  his  wife  for 
life,  remainder  to  trudees  for  21  years,  to  raife  80  A  for  his  daugh- 
ter, remainder  to  the  ufe  of  himfelf  in  fee.  At  the  time  of  the 
purchafe,  the  purchafer  was  not  a  trader,  nor  owed  any  debts  i 
but  afterwards  he  engaged  in  trade,  contraAed  debts,  and  about 
t^  years  after  became  bankrupt.  The  Mader  of  the  Rolls  deter- 
mined, that  the  fettlement  was  not  liable  to  the  bankruptcy. 
UUy  V.  Q/torn,  3  P.  JFms.  298. 

IQ.  Elizabeth  Pearce  being  about  to  renew  a  leafe  of  an  eftate, 
at  the  expence  of  a  fine  of  160/.,  borrowed  of  thod  Bo  I.  (of 
which  P/<0m/  himfelf  borrowed  50  /.)  and  gave  a  promiflbry  note  to 
repay  the  money,  unlefs  (he  (hould  bequeath  the  edate  to  fome  or 
one  of  his  children ;  (be  afterwards  devifed  the  edate  to  the  de« 
fendant  Flood*%  daughter  j  but  before  the  death  of  Mrs.  Pearce, 
the  defendant  Flood  had  become  a  baakrupt^  his  affignees  claimed 

•  the 
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At  to  Lf  or  half  of  the  eftatc^  as  purchafed  by  the  bankrupt  for 
the  adTancement  of  a  child,  under  j  Jac.  I',  c.  15.  and  upon 
hearing  at  the  Rolls  obtained  a  decree,  which  was  affirmed  on 
appeal  to  the  Chancellor.     Fryer  v.  JFW,  i  Bro.  160. 

20.  The  plaintiffs  were  affignees  under  a  commifllion  of  bank* 
nipt  againft  the  father  of  the  defendant,  who  in  ,1739  conveyed 
all  his  Ihop  goods,  is^c.  by  bill  of  fale  to  the  defendant  bis  u>n, 
and  in  1740  became  a  bankrupt.  In  the  year  17 18  he,  after 
marriage,  conveyed  to  truftees  his  real  eftate,  in  confideration  of 
5  X.  and  other  valuable  confiderations,  in  truft  for  himfelf  for  life, 
to  his  wife  for  life,  then  to  his  eldeft  fon,  if  he  furvived  his  father 
and  mother,  and  fo  to  the  nesct  fon,  Vc.  Lord  Hardwicke  faid^ 
there  was  no  foundation  to  fet  afide  the  affij^nment  of  the  houfe« 
bold  goods  as  fraudulent,  becaufe  it  was  made  many  months  before 
the  bankruptcy,  and  the  confideration  was  proved  and  followed  by 
the  pofleffion  of  the  fon.  As  to  the  fecond  point,  the  truftees  of 
the  deed  muft  convey  to  the  affignees :  for  it  falls  within  the 
daufc  I  Jac^  I.  c.  15.  /  5.     Walker  v.  Burrows^  i  Atk.  93. 

2 1.  A  leafehold  eftate  was  fettled  on  the  marriage  of  Mrs.  VTin/^ 
more*^  father  and  mother,  by  a  deed  of  the  3d  of  December  1642* 
made  after  marriage,  but  purfuant  to  an  agreement  before,  for 
the  term  of  99  years ;  the  term  expired,  and  was  renewed  on  z 
leafe  for  three  lives,  and  fo  ftood  at  the  death  of  Mrs.  JVinfnior/% 
father.  This  being  a  freehold  leafe  came  to  Mrs.  Wtnffnore  :  upoa 
her  death  defcended  to  her  daughter  as  fpeciai  occupant,  confe* 
quently  neither  Mrs.  Winffmr^%  hufband  nor,  on  his  becoming 
bankrupt,  his  affignees  could  have  any  right  to  it.  Hearten. 
Cretniankf  3  Atk,  695, 

22.  Under  Dodor  W<frth*^  will  the  rents  and  profits  of  his 
real  eftates  are  to  be  applied  to  the  fole  and  feparate  ufe  of  Mrs« 
Winfrmre  and  the  truftees,  who  had  the  fee  in  all  his  real  eftates, 
were  to  permit  and  fufier  her  to  difpofe,  tsfc,  the  whole  legal 
eftate  was  vefted  in  the  truftees,  and  therefore  her  hulband  was 
not  tenant  by  the  curtefy,  and  his  affignees  were  held  not  to  bo 
entitled  to  the  rents  and  profits  of  the  eftates  previous  to  th^ 
death  of  the  wife.     Hearle  v.  Greenbank^  3  Aik.  695. 

23.  Robert  Smith  by  will,  dated  the  22d  day  of  February  1 787, 
gave  to  George  Stringer  2000  /.  South  Sea  ftock,  in  truft  that  he 
Ihottld  from  time  to  time  pay  the  intereft  of  the  fame  unto  his 
nephew  James  Sadler  for  life ;  and  after  his  death  he  gave  the 
fame  with  the  intereft  thereof  in  triift  for  the  benefit  of  Urfula^ 
Mary^  Elizabeth^  and  James  Sadler^  children  of  his  faid  nephew^ 
fiiare  and  fhare  alike,  to  be  transferred  to  them  after  his  nephew's 
death,  at  their  ages  of  21  or  marriage;  and  if  any  or  either  of 
them  fhould  die  before  his,  her,  or  their  (hares  became  payable^ 
then  he  direded,  that  the  (hare  of  him,  her,  or  them  (o  dying  , 
fhould  go  to  the  furvivors  and  furvivor  of  them,  4>are  and  (hare 
alike,  payable  as  aforefaid.  Robert  Smith  died  without  revoking 
his  will,  which  was  proved  i  Urfula  and  James  died  infants  in 
the  teftator's  lifetime j  Mary  and  Elizabeth  attained  21  ^  Elizabeth 

C  4  married 


niitrted  Jticb'^rd  AAiey^  ind  having  furvived  lier  hdfband,  iied 
iDt^fttte  in  the  lilctime  of  her  father  Jamei  SaiUer^  loaTing  thd 
dfifeBdaaC  Jcin  Jfilej^  the  infant  her  ohly  child.  The  defendant 
Marji  the  other  datighter,  married  Jtndrew  Purfony  y^ho  in  the 
lifetime  of  Jatnei  Sadler  the  father,- became  a  bahkrnpti  and 
plaintiffs,  were  chofen  aOigoeefti  and  on  the  13th  of  September 
1,768  had  an  aflignmeot  made  to  them  of  the  bankrupt's  eftate. 
On  the  28th  of  Septetnber  116Z  James  ^Sadler  the  father  died,  and 
i^ce  that  the  bankrupt  Pier/on  died :  *George  Stringer,  being  dead 
inteftate,  the  defendant  Thomas  Wilkinfin  ^as  made  his  admt* 
nifttator,  to  fubftantiate  the  proceedings.  The  queftion  was» 
Whether  the  aflign^ea  of  Andrev)  Pierfon  the  bankrupt  were  enti- 
tled to  any  and  what  part  of  the  faid  ftock  I  They  inGfted  that 
the  ftatutiss  of  bankrupt  vefted  the  hufband's  right  in  the  affignees^ 
at  efie^lually  as  if  it  had  been  reduced  into  poileflion*  Bill  dif* 
stifled.  Goyer  v.  Wilhr^on^  i  Bro.  50.  Ewiank  t,  Tates,  Cook^k 
'    B.  Zr.  297.  ^b  editn   S.  P. 

t 

yVinefM.  (T)  Liable  J  what. 

I.  'y^HE  commiflioners  may  afllign  all  money,  goods,  chattels* 
^  merchandizeSi  wares,  and  debts  due  to  the  bankrupt  frt>m 
%ny  perfon  and  in  what  manner  foever,  and  the  affignment  vefta 
the  property,  as  well  prefent  as  future^  in  the  affignee  ;  and  the 
bankrupt  (hall  not  afterwards  recoveri  releafe,  or  difchaige  the 
fame,  nor  (hall  it  be  attached  as  a  debt  of  the  bankrupts.  CoMt 
B»  X.  298.  ^b  edit*  -and  the  cafes  there  cited. 

2.  Where  a  bankrupt  was  permitted  by  the  affignees  to  carry 
on  the  trade,  buying  back  the  ftock,  and  giving  his  note  to  them 
for  part  of  the  price,  and  "borrowing  the  remainder  from  other 
pertonss  afterfevcralyearsof  profitable  trading,  and  feveral  debts 
contradied  in  it,  the  court  would  not  permit  the  creditors  under 
the  commilBon  to  come  upon  his  fubfequent  effeds  till  thofe  later 
debts  were  difcharged ;  for  the  condud  of  the  aflignees,  and  the 
acquiefcence  of  the  other  creditors  amount  to  an  agreement  that 
^e  ihould  trade  for  his  own  benefit.     Troughten  v.  Gitltf^  AmbU 

3.  The  commiflioners  may  aflign  a  leafe  granted  to  the  bankrupt 
in  which  there  is  a  provifo  that  the  leflee  ihall  not  aflign  without 
licence  of  the  landlord  in  writing.  AmbL  480.  Pbilpatr*  Gcristg, 
174U  2  Atk.  219.  546.     Seers  ▼.  Hind^  1  Vef.jw^.  294. 

4«  The  bankrupt  had  a  leafe  of  premifes  at  rack  rent,  in  which 
was  contained  a  daufe  that  it  fliould  be  void  in  cafe  of  the  tenant's 
committing  an  a£l  of  bankruptcy.  This  leafe  was  held  not  afl^o* 
able  by  the  commiflioners  on  the  tenant's  being  bankna^* 
J2^  V.  GaUiers^   2  Term  Rep.  B.  R.  133. 

5.  Thomas  Bedford  devifed  to  his  nephew  Bedford  JFoodham  ai& 
annuity  of  30/.  a  year  during  his  life,  to.  be  paid  into  his  owa 
luinds  and  u|K>a  his  own  receipt,  his  intent  being  that  the  faid 

annuity 


mmnttf  or  taf  pnt  tlidreof  Aottid  not  be  diliennt^d  Air  lli«  WB&IS 
tcm  of  Us  lAephtw^s  life,  of  ihj  pan  of  Aith  tttHtl  $  ikhd  if  it 
flMfuM  ke  fo  tlienafeeily  that  the  faid  aHUaitf  (hbiiM  tiibftnt)tm 
dfeafe  and  decerttitne.  The  ttftator  charged  hL4  tfeil  fcftatei  with 
the  payiUfent  of  tfiis  annokyi  and  dcViC^d  th^tti  td  thfe  dcfehdidt 
aad  his  heirs,  and  died  in  1789^  htariAg  thft  fsid  d^fendaht  hi§ 
heir  at  law.  Upon  a  cafe  ftnt  from  Chanc«k^>  th^  jbdg<i^  ivtrt 
of  opinion  that  bjr  the  bankruptcy  of  SiSftud  WwdhdiHi  and  the 
iadentuit  of  bargain  and  fate,  the  annuity  6f  30  /.  determihM* 
Jkmma  t.  Bt^ri^  3  F^.  Jnn.  149.  6  Ttrnt  Rep.  B.  R.  684* 
175^. 

6.  The  icoihmlffionera  may  affign  a  Hght  of  a£HoA,  iind  the. 
afiqpiees  may  bring  an  aAion  for  money  foil  at  play  by  th^  bahk« 
rape  before  bis  bankruptcy^  BranJhn  v.  Pau^  2  Terin  Rip.  C.  Pi 
308* 

7.  A  legaey  left  to  the  bankrupt,  after  the  (igniilg  the  eertlfi^ 
oate,  but  bbfore  iti  aliowance  bv  the  Chancellor  nlay  be  afligntd* 
7WiM9  T.  Bpumtf  a  Burt.  718.  1759* 

8.  Where  an  Iryt  creditor  after  bankruptcy  and  affigpment  of 
the  efleds  in  England^  attached  a  debt  due  to  the  bankrupt  iik 
Matulf  the  court  of  Chancery  there  coitipelled  him  to  Account 
m  the  Ef^6/t  affignees.  Nea/e  v.  Cottingbam^  chid  hi  1  ti,  Bladtfi. 

.  f  •  In  ScotUmd  the  ai&gnment  under  an  En^ijb  commtffion  !s 
held  to  amount  to  a  cpnreyance  from  the  bankrupt,  and  mny  be 
probeeded  upon  to  recover  the  debts  or  chattels  there ;  but  if  any 
cteditor,  by  diligence  ifliiing  out  of  the  counts  there,  attached  tht^ 
goods^  fttch  arrefter  will  be  preferred.  Ogth^  i.  th  Cireditats  ^ 
Akerdem^  Navetkier  13,  iy47«  TielkefvH  vock  ForA^.  ibff. 
TborM  r.  Farrefi,  $  March  1767,  Fbc.  Coll.  Nd.  54.  p.  1^S6. 
Setitr.Lefiie^  a8  November  1787,  Fac.  Coll.  No.  8.  j^.  14. 

io«  A  creditor  of  the  bankrupt  attadied  in  Si.  Chtifidphev^t^  "i 
debt  due  by  defendant  to  the  bankrupt.  Th«  defendant  arriving  Iti 
Engkful  was  again  fued  by  the  affignees  i  ht  therefore  mbVed  to 
put  off  the  trial  till  he  eould  obtain  evidence  of  the  payment  undeif 
the  att^ehment.  The  rule  was  granted.  L}f  Cheiktlkr  v.  LjnS, 
Do9gi.  170. 

II.  On  a  bankruptcy  in  Hotland^  an  EngS/b  creditor  haVihg 
attached  in  the  court  of  the  wAjof  of  LondoH  a  debt  due  to  the 
bankrupt,  was  compelled  to  account  to  the  DMch  affijgnees.  ^^ 
htmm  t.  Je^,  H.  BLtd^  131.  5.  P.-  Rkb^ds  v.  Htu^ofi^  4  Term 
Rgp.  B.  R.  187.  MaAim^  v.  Ogik^,  4  Ttrm  Rip.  B.R.  i0^. 
JMir.  Dtpomhiaii  H.  Bbie^.  13a. 

II.  On  the  3bth  OBobir  1763  the  Defi^tfMki  (merthsntg  at 
dmfierdt^)  ftopped  payneMt ;  on  the  8th  of  OeMit  the  piftitttiflb 
were  appointed  curators  of  dieir  eftate  MA  efib&s.  At  the  time 
when  the  fsulure  happened,  the  Def^rtfb^lii  were  indebted  to 
Mefts.  DiptmUeu  and  Co.,  Merchants  in  Londofi,  ih  1660  /• ;  mA 
Mcflrs.  Barii  and  Tttmr  were  indebted  to  the  Dcneufoilkx  'ttt 
aijiA  i8/»iit'*    bk  Jwmary  ijtuib^Gepo^Hfitiir  studKedthe 
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aimries  of  the  Jktuufmllet  in  the  hands  of  JSortf  and  Tlmtfr.  Upon  ' 
a  bill  filed  bj  the  curators  againft  Deponthim  and  Co.  and  Rmrit. 
{^exier  being  abfcat)  for  an  account  and  iujun£iion  againft  the 
foreign  attachmentt  it  was  decreed  that  the  plaintiffs  were  entitled 
to  recover  from  ftfri/ and  Ttxier  the  fum  of  2131/-  i8/.  111^ 
being  the  balance  of  an  account  current  tranfmitced  to  the  Jh» 
mm^lUson  the  24th  of  03okr  1764.  (which  by  confent  was 
taken  as  the  balance) ;  and  it  was  referred  to  the  Mailer  to  com- 
pute intereit  on  the  faid  balance*  and  that  a  perpetual  injundioa 
Ibould  ifltie  to  ftay  the  foreign  attachment.  JoUet  t.  DipmMiUi 
H.Bhchft.  132. 

13.  The  bankruptcy  being  committed  in  England^   and  the 
bankrupt  flying  to  Gibraltar^  an  Englijb  creditor  fued  him  there - 
and  recovered.    The  aflignees  brougm  an  action  to  recover  the 
amount,  but  were  nonfuited  by  Lord  Mansfield.     Waring  ▼« 
Knight^  Sittings  after  Hilary  Term^  5  Geo.  3. 

14.  Where  a  creditor  attached  property  \vl  America  he  was  not 
permitted  to  prove  under  a  commiflion  in  England^  unlefs  he  gave 
op  the  attachment.  Ept  parte  Smith  in  re  Franks  21  December 
1791.     Cooke's  B.L.  308.  4/£  edit. 

15.  Shir  row  at  the  time  of  bis  bankruptcy  owed  money  to 
Worfwecki  both  being  reGdent  in  England  \  the  debt  contraded 
here ;  after  the  commiflion^  Worfweck  made  an  affidavit  of  the 
debt  before  the  mayor  of  Lamafier^  fent  it  over  to  St.  Ckriftopbet's^ 
and  there  attached  debts  due  to  Skirrow^  ufing  the  affidavit  in 
the  fttit.  The  affignees  brought  an  a&ion  to  recover  the  value  of 
the  arreftment,  and  had  judgment,  for  by'reforting  to  an  Engl^ 
tribunal  in  part  of  the  procefs,  he  is  precluded  from  making  ufe 
of  it  to  gain  a  preference  contrary  to  the  Bngli/b\^w.  ^tiUr^ 
JTorfwick,  H.  Blackft.  ^94.  is     ^ 

16.  The  bankrupt^  were  indebted  to  the  defendant  on  a  con* 
tra£l  made  in  England^  and  all  the  parties  refident  here.  After 
the  commiffioni  and  with  notice  thereof  the  defendant  attached 
goods  of  the  bankrupt  in  Rhode  Ifiandf  on  a  judgment  of  the 
courts  there.  On  an  aAion  for  money  had  and  received  brought 
by  the  affignees,  and  a  fpecial  verdift  as  above,  the  court  of 
Iking's  Bench  gave  judgment  for  the  plaintiffs.  On  a' writ  of 
error  in  the  court  of  Excheqaer-thamber,  after  two  arguments^ 
the  judgment  was  affirm^ed.  Hunter  v.  Patts,  4  Term  Rip.  B.  Rm 
182.     2  Term  Rep  C.  F.  402.     Fhii/ips  v.  Hunters 

17.  A  perfon  refiding  in  India  and  trading  there,  and  drawing 
bills  upon  England  for  the  value  of  other  bills  fent  thither,  upoa 
which  he  got  profit  by  the  exchange,  and  in  the  courfe  of  fuch 
trading  became  indebted  in  England^  is  a  trader,  and  a  commiffion 
iffiied  againft  him  after  he  left  Lfdia  ftiall  be  valid.  An  affignment 
of  his  effeds,  executed  by  him  whilft  in  huHaf  in  truft  for  his  cre- 
ditors, is  not  an  zQ,  of  bankruptcy,  nor  is  it  frauduleitt  and  void  in 
itfelf ,  being  intended  honeftly  at  the  time';  neither  can  the  affign- 
ment of  the  bankrupt's  efieds  by  the  commiffioners  be  confidered 
as  a  revocation  of  the  truft  deed  by  thebnikrupt  himlisl^iindef  a 
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clanfe  in  fuch-deed  which  empowered  him  to  vacate  the  inftm- 
ment,  if  an¥  creditor  to  a  certain  amount  refufed  to  fign  it. 
laglis  and  withers  ▼•  Grant y  5  Tirm  Rep.  B.  R.  530*  1794. 

i8«  Where  a  man  on  the  eve  of  bankruptcy,  and  in  contempla- 
don  of  it  remitted  notes  to  one  creditor,  it  not  being  in  the 
ordinary  courfe  of  their  tranfafiions,  nor  threats  nor  compulfion 
uEed  to  att^n  it,  it  was  held  fraudulent  againft  the  other  credi* 
tors  and  void.  Aider/on  y.  Temple^  4  Burr.  223 5*  x  Blackft.  442, 
S.  /*•     Harman  ▼.  Fyber^  Cowp.  117. 

19.  So  where  goods  were  delivered  before  the  \&  of  bank* 
mptcy,  and  in  contemplation  of  it,  for  the  purpofe  of  giving  a  pre* 
ference  to  one  creditor,  the  ai&gnees  recovered.  Ru/i  v.  Coeper^ 
Covp.  6%gp 

20.  Where  ^  woman  knowing  herfelf  to  be  in  infolvent  cir« 
cumftances,  and  in  fear  of  being  fued  by  the  defendant,  (though 
fuch  £ear  was  groundlefs,)  afligned  goods  to  him  to  indemnUf 
him  from  the  confequences  of  a  bond  he  had  entelred  into  as 
lecurity  for  her,  this  aflignment  was  held  good  agaioft  her 
aiBgnees.     Tbompfon  v.  Freeman^  i  Term  Rep^  S.  R.  155. 

aip  In  cafe  of  coUufive  fale,  the  alfignees  cannot  maintaia 
trover  without  firft  demanding  the  property*  NixM  v.  Jenlunt^ 
a  Term  Rep.  C.  P.  135, 

22.  The  debtor  before, his  bankruptcy  being  prefled  for  pay* 
ment  by  a  creditor,  gave  him  an  order  to  receive  his  demand  out 
of  the  purchafe  money  of  a  houfe  fold  bv  the  debtor}  he  was 
held  to  have  a  fpecific  lien  on  the  purchafe  money.  Teatu  r» 
Grove ff  I  Fe/.  jun.  280.  Ex  parte  Scudamore^  3  Vef.  jun.  85* 
Srmth  V.  PajtUy  6  Term  Rep.  B.  R.  152. 

23.  If  the  bankrupt  is  a  fa£lor,  aldiough  he  has  the  poflTeffioa 
of  the  goods  of  his  principal,  and  the  power  of  immediately 
felling  them  and  taking  the  money;  yet  that  is  not  a  pofleffioa 
within  the  meaning  of  the  ftatute  21  Jac.  i.  Garrett  v.  CuUum^ 
BuiL  Ni.  Pri.  laft  edit.  42.     Ex  parte  Our/el,  Ambl.  2Qj. 

24.  Goods  were  fold  to  the  defendant  for  plaintifi^  by  Farrar 
a  com  faAor,  who  gave  no  account  of  the  fale  to  the  plainti^ 
Dor  made  any  entry  of  it  in  his  books.  He  was  infolvent  for 
fomc  time  before,  had  avoided  all  dealing  for  a  months  had 
dcfired  that  there  might  be  no  buying  in  his  name,  and  had  not 
dealt  with  the  defendant  for  a  year  before,  but  was  then  in  his 
debt,  which  defendant  infifted  he  might  fet  off  againft  the  price 
of  the  goods  for  which  the  a£llon  was  brought.  There  was  a 
▼erdid  for  the  plaintiff  on  the  ground  of  fraud.  Eftcatt  v.  MiU 
veord^  Mich.  X7B3.     7  Term  Rep.  B.R.  361.  note. 

25.  AAion  for  the  value  of  goods  fold  to  defendant  by  means 
of  the  houfe  of  Mabone^  fen.  and  Co.  at  Exeter^  favors  to  plaintiff. 
Defendant  fet  off  a  debt  due  to  him  from  Mabone  and  Co.  upon 
another  account,  alleging  that  the  plsuntiff  had  not  appeared  at  ScrlmAire 
all  in  the  tranC|£lion,  and  that  credit  had  been  riven  by  Mabone  ▼•  AMerton, 
and  Co.,  and  not  by  the  plaintiff.    Lord  Mansjieli^**^  Where  a  «S^S*V 
*^  fador  dealing  for  a  principal,  but  concealing  that  principal, 

**  delivers  goods  in  his  own  namci  the  perfon  contrading  wit^ 
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^  hiitt  tAs  z  Hgftt  to  confider  hitti  as  the  prmcipd  aitd  thzf  fct 
<<  off  iny  chitA  fab  mij  have  agaitift  the  tiidot  in  anftiret  to  die 
^<  demand  of  the  torhicipal.''  Maboni  v.  WiHidfn^^  7  7Vn9l  itWi. 
Jf.  *.  J6i.  ^0/^.  Mich.  1785.  j9<ifAj  ▼.  AR^Ay,  Ibid.  1^88.  jfl^ 
r.  J>^,  Ibid.  Geof'gB  v.  Cld^et,  7  ?>/*m  iC^.  A  if,  359.  7JJ7. 
Exparite  Murray^  Cooii^i  B.L.  400.  1783.  4/A  ^^//. 

26.  Where  Dumas  drew  on  Julian^  defitifig  the  b^  td  he 
placed  to  a  feparate  account  from  their  general  tfanfa£bfOfl^^  and 
fent  bills  on  other  merchants  to  pay  the  faid  btlls  when  dw. 
And  Julian  became  bankrupt :  It  was  held,  that  the  bills  ift^i/ftih's 
hands,  being  for  the  fpecinc  parpofe  of  taking  up  the  bills  tka^n 
cm  him  on  the  particular  account,  were  not  amgifsd>te.  f^x  parte 
Dumas ^  \  AH.  23^.  2  Vef.  586.  Ex  parte  Emer)^  2  ^^.674. 
Goffre^  V.  Teurgh^  3  P.  Wms.  185.  \  Term  Rep.  S.R.  2 1 5. 
2  Term  Rep.  C.  P.  661. 

^7.' The  phitttiff  employed  the  bankrupt  as  his  banket,  and 
uTed  to  draw  bills  on  him,  fending  him  remittances  to  anfwer 
them  when  due,  and  allowing  him  a  commiffibn  fot  negotiating 
his  draughts ;  at  the  time  of  the  bankruptcy  the  bankrupt  was 
Under  acceptances  to  a  confiderable  amount,  ttrhich  the  pUihtiff 
^as  afterwards  obliged  to  take  up;  He  had  received  other  billa^ 
from  the  plaintiff  to  anfwer  thofe  he  had  accepted ;  the  plaintiff 
y»i^  held  to  be  entitled  to  thefe  bills.  Zind  v.  Walker^  2  Bllseift. 
itj;4.  Ex  parte  Made/on^  i^  Nov.  1796.  S.  P.  Cooh^s  B.  L.  efi6» 
^b  idif. 

28.  A  merchant  cotifign^  goods  to  A.  In  England.  A.  becbttrea 
bankrupt :  the  fconfignor  may  (top  the  goods  at  any  titn6  befdte 
they  get  into  -rf.V  hands.  D^Aquita  y.  LambeH,  Arhtl.  ^gg.  176 1. 
Cookies  B.  L.  405.  and  the  cafes  there  cited. 

2$.  A  woman,  pbffelTed  of  plate  as  admihiftratrix,  fhirtiel  X 
ifian  who  becomes  bankrupb,  the  plate  does  not  go  to  the  :(f« 
figrtees.     Ex  parte  Marjb^  I  Atl.  158. 

30.  The  property  of  an  executor  or  adminifttatof  (whieh  fa^ 
poileffes  as  fuch  executor  or  adminiftfator)  cannot  be  alfigjlked* 
Howards.  Jemmett^  3  Burr.  1369.  1  Ati.  ic8.     Ex  pattejRUh. 

^i.'Suppofe  a  tradefmati  is  made  exeeutor  and  tefiduary  legatee, 
sHid  before  his  bankruptcy  eoIleAs  in  enough  of  the  aflifts  to  pay 
debts  and  particular  .legacies,  ahd  the  reiiiainder  of  the  aflets 
ftood  out  in  mortgages ;  the  alSgnees  would  not,  ih  la^,  be  enti- 
tled to  get  it  in,  becaute  the  bankrupt  has  it  in  Osier  dfoitf  as 
executor ;  yet  I  fhould  be  of  opinion  that  the  ai&gnees  might  by 
the  aid  of  this  court  get  iti  this  part  of  the  aflets  m  the  name  of 
the  executor,  and  would  diteA  sTccordiftgly.  P^  Lord  Hatdi^ 
ivicke,  Ch.    Ex  parte  Butlef,  1  A^.  .213.  'Amtl.  73.  S.  C. 

3 1.  Wihcb  affigtied  ovet  %  debt,  dtie  to  him  ffom  Keeley,  to  ohe 
Aeartes^  as  a  feeurity  for  a  debt  ts^Atig  to  him  from  W^ftel. 
V^ineb  became  bankrupt.  ietirUs^  iti  WincVz  tAxht^  fued  Kedej^ 
who  pleaded  the  baukraptcy.  Jfudgment  ^as  girto  fot  the  plain- 
tiff. Winch  V.  Keelejy  1  Term  Rip.  B,R.  619.  Coolers  B.L.  408* 
4th  edit,  and  the  cafes  cited. 
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33.  «tf.  (mrcb^fiM)  of  ^*  tv<htbir4s  of  $oq  barrel  of  t^r,  tltf 
^Kolc  to  be  (bippedt  tofjcthct  with  ^  other  tibird  on  S**s  own 
acooonty  when  there  (hoiUd  be  opportunity )  and  the  whole  till 
then  was  left  b  BJ^  ci)ftody.  He  b«Cj»me  b^pkrupt.  This  waa 
hfdi  not  within  the  a£^^  botn  becaufe  it  W4^  a  mere  naked  poflef* 
fiuoiip  without  a  power  to  difpofe  gr  ordcri  and  al(b  becaufe^  being 
ppileflcd  of  an  undivided  proj^y,  the  poiTefiion  of  the  one  way 
the  pofleQion  of  both*    Exfdrte  Fl^Hf  i  Ath*  i95-  iVef.  241, 

34*  JBam  was  dechred  a  bankrupt  in  17721  and  obtained  hia 
certific^e  %  he  never  removed  from  his  houfe»  npr  waa  the  furpi* 
tme  £q14  or  removed^  and  after  hU  certificate  he  carried  on  tradq 
for  bimielf-  He  wa?  OQptinued  in  the  hpufe  bj  the  aDlgnces,  aa 
an  agent  for  Uiepii  in  getting  in  and  fettling  hia  afiairs^  and  tho 
houfltoU  mods  were  always  valued  a^  part  of  the  effects  in  the 
hands  of  the  affigneea*  In  1 7  79  a  fecqi^d  commiflion  iQUed  agaiuft 
him.  The  aflkneea  un4er  the  Grft  coBimiffion  were  held  to  bi^ 
entitled  to  the  furniture.  Walkfr  v.  Burt^l^  Dougl*  303^ 
^  3c.  The  conuniflioi^fers  of  the  vi£^ualling-oIlice  having  a4ver« 
tiled  for  a  contraft  in  carpenter'a  works  the  defendant  procured 
one  Koitf  a  carpenteri  to  propofe  in  hia  own  name  for  bim|  which 
he  accordingly  did»  and  obtained  it*  It  was  agreed  between  them 
that  the  timber  fhould  be  fiipplied  by  Fcrifs^  Kent  zQmf  as  fuperw 
iotendanty  for  which  he  received  wages  and  a  fourth  of  the  clear 
profit.  The  whole  was  carried  on  in  Ken^%  name,  as  the  visual* 
lu^«office  would  not  have  permitted  him  to  proceed  if  they  ha4 
known  the  real  tranrai£ii9n.  Kent  becoming  bankrupt,  the  af«. 
&nees  claimed  tliis  timber  from  the  defendant  |  but  the  court 
thought  this  not  within  ^the  ftatute,  an4  gave  judgment  for  the- 
ciefendant.     CoJ/im  v.  Forl^esp  3  Term  Sfp-  B*  R,  3 1^. 

36.  Goods  are  delivered  to  a  carrier »  while  the  carrier  is  Upon 
the  road,  the  .confignor  hears  that  eonfignee  is  infolveat,  and 
thereupon  countermands  the  delivery^  and  gets  them  back  into  hia 
own  pofieffion.  The  aflignees  of  the  con^^nee  cannot  bring  ap^ 
i£6on  for  the  goods,  Birket  v.  Jeniins^  c^cd  Cov;p.  %%6.  Su  F. 
EjcforU  JTsUer  and  Woadbridgu  C0QV4  Ba^.  I0W,  ^fh^dit^^i S*' 

37.  Stagtuneau  and  Co.  having  configned  goods  to  T^lht^  fyi 
wUch  they  were  in  di^)ur{e^  and  fent  him  the  bills  of  lading  v^ 
dorfed  in  blanks  heraifed  money  upon  them  by  indorfing  to  Julian^ 
and  became  bankrupt  before  the  goods  arrived*  Upon  their  arrivalt 
Hfiffieniaii%  partner  iU)pped  the  delivery,  and  having  got  the 
other  part  of  the  bills  of  lading,  obtained  pofleifiou  of  me  JiQods. 
They  were  held  entitled  to  retain  thefe  goods  both  again  Q;  the 
affigoees  under  the  commlflioni  and  againft  the  indorses  of  the 
bills  of  lading.     &mi  vw  PneJioU^  i  4tJL  245* 

38.  Bdnmi  Has^  bought  goods  of  the  defendant^  aod  Qr4ej:ed 
than  to  be  flapped  for  i2^«er.  Thq  cJainidi?  aftcri^ard3  gave 
^fSyar  acceptances  on  the  grcdit  of  the  biU  of  ladv^iA  '^  |^^^ 
tXM  aceeptanceSf  Au  agreement  wa%  t)^  rfis^  between  thA 
pLiiatiff  a^d  ii0y»r  tp  be  jqint  in  the  cou^epi^  and  tp  conlfgsi  the 
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goods  td.a  fador  at  R(kien.  The  (hip  Tailed  and  was  forced  baclu 
Hague  became  bankrupt.  The  defendant  haying  got  back  his 
goods,  the  plaintiflF  brought  trover  for  them.  Judgment  for  the 
defendant*    Solomons  ▼«  ^riffer^  a  7irm  Rtp.  B*  R.  674. 

'  39*  Confignor  of  goods  may  (top  them  in  iranfitu^  notwtth- 
Handing  the  confignee  has  accepted  bills  on  the  credit  of  the 
confignment ;  the  conGgnee  has  no  lien,  unlefs  the  goods  adlually 
come  into  his  poflei&on.  Kinlocb  v.  Craig^  3  Term  Rep.  B.  R» 
119.  783. 

40.  STvrfiy^  (hipped  goods  for  Liverpool,  by  order  and  on  account 
of  Freeman,  fent  him  two  out  of  four  bills  of  lading  indorfed  in 
blank,  and  drew  on  him  for  the  amount^  which  bills  he  accepted  ; 
Freeman  configned  the  goods  to  the  plaintiffs,  and  fent  them  the 
bills  of  lading ;  he  received  the  value  from  them.  Freeman  be- 
coming bankrupt,  and  the  bills  he  had  accepted  for  Turing  being 

S»rotefted,  Turing  was  obliged  to  take  them  up ;  and  thereupon 
ent  the  other  bill  of  lading  to  the  defendants,  who  by  his  direc- 
tions gojt  pofleiBon  of  the  goods  from  the  mailer  of  the  (hip,  and 
fold  them  for  the  benefit  of  Turing,  On  an  adiion  of  T'rover 
thefe  hCks  were  given  in  evidence,  to  which  the  defendants  de* 
murred.  The  court  of  King's  Bench  held,  that  the  fending  of  the 
bills  of  lading  indorfed  in  blank  gave  Freeman  a  right  to  afljgn, 
and  that  fuch  aflignment  to  a  bona  fide  purchafer  was  valid  againft 
the  confignor,  like  the  indorfement  of  other  negotiable  inftru* 
ments.  But  this  judgment  was  reverfed  in  the  court  of  Exchequer* 
chamber,  and  the  reverfal  was  affirmed  in  the  Houfe  of  Lords^. 
Lickhtrrow  v.  Mafin,  2  Term  Rep.  B.  R.  63.  357.  H.  Blackfl* 
C.  P.  5  Term  Rep.  683.  upon  the  venire  de  novo. 

41.  The  bankrupt  ordered  goods  of  the.  plaintiff^  to  be  fent  to 
London  by  the  waggon ;  they  arrived  on  the  2ad  of  November ;  on 
the  1 8th  a  commiSion  had  iffued  againft*  the  confignee.  The  goods 
on  their  arrival  were  attached  by  procefs  out  of  tne  mayor's  court, 
and  remained  at  the  inn  yard  charged  with  fuch  attachment.  On 
the  24th  the  provifional  aflignee  demanded  the  goods,  and  put  hit 
mark  upon  them,  but  did  not  take  them  away.  On  the  28th  the 
plaintiffs  wrote  to  cottntermand«tke  delivery.  The  mafter  of  the 
inn  refufed  to  deliver  the  goods  to  the  plaintiff^,  and  upon  the 
attachment  being  withdrawn,  he  delivered  them  to  the  defendants 
the  aflignees.  Judgment  for  the  defendants.  Ellis  v.  Hunt, 
3  Term  Rep.  B.  R.  464. 

42.  A  packer  is  in  die  nature  of  a  fa£^or,  and  is  entitled  to  a 
lien  upon  all  goods  in  his  hands  for  other  debts,  befides  the  price  of 
packing.  Kruu  v.  Wilcox^  and  Gardiner  y.  Colman,  cited 
I  Burr.  494* 

43*  A  banker  has  a  lien  for  a  general  balance  of  his  account. 
Davis  V.  Boucher,  5  Term  Rep.  B.  R.  488.  Jourdain  v.  Lefever^ 
X  Efp.  N.  P.  66.    Bent  v.  Pullen,  5  Term  Rep.  B.  R.  494. 

44.  A  policy  broker  is  held  to  have  a  general  lien,  and  notwith- 
ftanding  he  parts  with  his  policy,  if  it  comes  again  into  his  hands» 
the  lien  revives.    £99  parte  Deeze^  Prec%  Cbn  580.    Green  v. 


Famar^  Burr.  1214.  i  Blacift.  654.  Cookis  B.  Lawx^  459* 
4ib  edit,  and  the  cafes  there  cited* 

45.  An  attorney  has  a  general  lien  upon  the  papers  de1i?ered 
to  Urn,  as  weD  againft  the  aflRgnees  as  againft  the  bankrupt. 
MUcM  T.  OidfieU^  4  Tirm  Rip.  B.  R.  1 23.  Parker  v.  Carter^ 
Tfin,  1783.  C.P. 

46.  But  papers  received  by  an  attorney  after  the  bankruptcy 
cannot  be  retained*    Ex  parte  Lee^  2  Vef.jun.  285. 

47.  W^ere  one  has  aAed  as  fa£lor  for  another,  every  thing  in 
his  hands  is  held  to  be  a  pledge,  not  only  (or  incidental  chargeSf 
but  as  an  item  of  mutual  account  for  the  general  balance  due  io 
him,  fo  long  as  he  retains  pofleflion.  Crutzer  ▼•  WUeoKi 
JmU.  252.  Foxcroft  ▼•  Dewmjhire^  2  Burr.i^^l'  Drinkwater 
f  •  Goodwin^  Coup.  25 1  •    Drinkwater  v.  London  Affurame  OnapaniL 

1  Burr.  49J. 

.  48.  But  if  the  goods  were  not  a£iually  come  to  hb  hands,  he 
has  no  lien^  nor  has  he  a  general  lien  where  the  property  was  dot 
Kfcred  for  a  particular  purpofe*  Kmlocb  y.  Craig^  j  Term  Ape 
B.  R.  1 19.    6  Term  Rep.  B.  R.  258.  WMer  v.  Birch. 

49.  The  bankrupt  was  indebted  to  the  petitioner,  as  callioo 
printCTf  for  printing  cottons^  and  alfo  for  money  advanced  for  the 
duties  thereon.  In  OBober  he  received  other  cottons  and  printed 
them.  In  November  the  bankruptcy  took  place.  The  laft  cottons 
being  then  in  the  petitioner's  hands,  he  was  allowed  to  retain  them 
towards  his  general  balance.  Ex  parte  Ande^ews^  Cookers  Bank. 
Lawif  4/£  edit.  460. 

50.  Where  a  man  repaired  a  (hip,  and  fuflPered  the  bankrupt  to 
regain  pofleflion,  hb  lien  for  the  repairs  was  held  to  be  gone.  Em 
parU  Sbankf  I  JM.  234.     Wilkins  v^  Carmicbael^  Doug.  97. 

51.  A  miller  has  alien  for  the  price  of  grinding  com.  Em 
parte  Eckenden,  i  Atk.  235}  and  a  dyer  for  the  price  of  dying  tho 
fpecific  goods,  but  not  beyond,     i  Blackjl.  651. 

52.  The  wages  of  a  captain  and  feamen  are  a  lien  upon  th« 
fliip.     2  P.  Wms.  367. 

53.  The  earnings  of  a  bankrupt  by  his  pergonal  labour  are  not 
liable  to  thel>ankruptcy.    i  Atk.  253*    Ex  parte  Proudfiot^  1753* 

2  &r.  1207.    Ajblej  v.  Kele. 

54.  Cbippenaale  brought  an  a£lion  of  ajfumpfit  for  work  and  Ia« 
hour  as  an  attorney^  Defendant  pleaded  bankruptcy,  and  that 
the  commiflion  was  ftill  in  force ;  replication,  that  the  work  and 
labour  was  done  after  the  aflignment ;  rejoinder,  that  plaintiff  had 
not  obtained  hb  certificate.  Demurrer  by  plaintiff,  which  was 
allowed.  Chippendaie  y.  Tomlinfony  Trin.  25  G.  %.  B.  R^ 
Cixkis  Bank.  Lawe^  462*  J^tb  edit,  and  the  cafes  there  cited. 
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y^'«o'9^  (U)  Llablc-^wh^.   Settlements  or  S)»:ur}tic9  on,  or , 

Claims  by  Wife  or  Children* 

X.  Tf  th^  httfband  gives  a  bond  to  gay  a  fum  o^  mopef  ia  Ui 

\  lifetime  to  truftef s»  upon  the  tri^s  pftnarrhgi  ^rAks,  fUid 

becomes  a  bat^knipt^  this  heiqg  a  debt  due  in  1&  Ufetimfty  aa4 

befoic  ihc  baiikruptcyt  the  truftees  will  be  let  in  to  piovc  iiich 

2.  OJmoM^  in  con^dtraiion  of  his  w'ik*%porAnj  ^cMmnUd^  that 
in  cafe  (he  ihoitld  ijiirvive,or  in  qafefiie  fliould  die  in  has  lifetiiMtft 
looo  /.  fliould,  after  the  deceafifr  of  either  of  tbenty  which  fiuniki 
fbft  |Mppen»  be  raifed  out  of  his  perfonal  eft^,  im  trijft  for  bii;i 
\t)Jman)for  life^  (if  then  living,)  and  after  his  deceafc^  m  Hufiifir 
tki  wifoj  and  the  ifiiie  of  the  jnatriage  as  t|iefein  nusntimpd* 
After  the  man^iage,  Ofman  confefled  %  judgment^  which'  by  a  deed 
p^O  esecutf  d  at  the  fame  time,  vas  declatted  to  be  Sor  the  hcUct 
ftcuring  the  leoo/.  Ofinan  became  a  baidtfupfty  and  thit  fimriviog 
truftec  pvoved  ibe  d^bt  upon  the  judgment  undei^dic  oonuniApn^ 
but  ibe  afigaee  refufed  to  pay  tae  dividend.  Upoq  a  petil]ini| 
Lo«d  JfankMki,  Chancellor  lurdcred  the  If uftee  to  be  admiltfd  a 
cnditer  fev  the  looo/.,  the  inteteft  tfaescof  to  be  fiar  the  creditoiy 
far  the  life  of  the  bankmpt,  and  after  his  dbatk,  mppm.  the  ttyfi^  gf 
tke  marriagi  gt^thf.  Em  pm^U  Smiii,  23d  D^emitr  1741* 
.1  CcJkis  B.  L.  213.  4tb  edit, 

3*  The  try/I/  of  marriage  articles  wcm,  that  looo/.  and-20Oo/. 
Aould  be  to  the  (bparaie  ufe  of  the  intended  «i^«  as  ihe  fliei|J4 
direfb,  aod  ibr  want  of  diie&ien,  to  pay  tl^  inierffioi  the  looo  A 
fer  her  feparate  n(c/or%ew  life,  and  to  pay  the  intereft  of  the  2ooo/. 
to  due  huibaad  for  his  life,  in  cafe  bejhwld  cfmAmmfilf^mt  andfitUji 
Me  to  pay  all  bis  eredkoefSf  kui  If  he  fi^uld  mi  eueHtute  fdvewi^  and 
ible  to  pay  all  his  creditorSi  then  for  ^nd  during  fijboh  time  ojalv  as 
he  fliould  continue  folvent|  and  from  and  after  Us  Jiceafe%  mr  infold 
ieney^  to  pay  the  aooo  /•  as  the  intended  wife  flMnld  dircdf  and 
aft^r  the  d^eeafe  of  t^e  AirvivQr  of  them,  or  uf  ca/i  of  tie  bi^attd*s 
infolvency^  after  the  deceafe  of  the  wife  and  fac^  infolvencf  ,  19  lsru0 
for  the  iflue  of  the  marriage  as  therein  me|itiQiied»  and  fnr  dfflitult 
of  ifltie,  in  irvfi  for  tlie  furvivor  of  hufl>and  an4  wi£B«  fiolb  fim$ 
^tvere  part  of  the  wife's  portion.  There  was  no  ifiae  of  the  max^ 
riege.  The  trufiees  lent  cbe  kufhand  CeVeral  fiuos  out  of  the  tmft 
monies,  and  took  his  bond  and  a  mortgage  £or  feciixing  part  of  Ac 
fame.  The  hufl>and  afterwards  becoming  infelvcnt/  afiigned  hi$ 
effeds  for  the  benefit  of  his  oredilors,  and  ih^  wife  at  m  bm» 
time  undertook  to  pay  certain  fums  to  the  creditors  out  of  her  fi> 
parate  eftate,  the  whole  of  which  (he  paid,  except  70  /.,  which  flic 
ofiered  to  pay.  The  bufband  then  became  a  banln^t^  and  being 
indebted  to  tbe  truftees  in  3241  /.  4/.  and  intereft,  they  offered  to 
prove  it,  but  the  commijf  oners  refufed  to  permit  them.  Upon  n 
petition,  Lord  Tburtow,  Chancellor,  allowed  the  claim  of  the 

truftees 
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Iniftees  to  the  whole  fum,  except  841/.  41.^  which  it  lippeared 
the  traftees  had.^u/  fat  the  ufe  of  the  bankrupt,  witb  tbf  'wf/t 
ccnfent.  Ex  parte  Bromm  and  others^  14th  Jdarcb  1788.  x  Cock/s 
Sank,  LanvSy  2 1 6.  4/^  edil^ 

4.  The  bankrapt  covenanted  to  pay  to  the  truftees  within  twelve 
years,  to  the  ufes  of  tht/ett/ementf  6000L  by  inftalments  of  looo/. 
a-year  each,  the  firft  inftalment  to  commence  at  the  end  ofjtuen 
years  after  the  marriage,  but  if  the  hufband  fliould  not  Kve  till  the 
whole  of  the  6000/.  was  paid,  then  the  whole  was  to  be  paid 
within  one  year  after  hi^  death,  if  the  wife  or  any  child  of  the  mar- 
riage fliould  be  then  living;  if  not,  then  3000/.  only  Wa6  to  be 
paid.  'Hie  hufband  took  a  life  intereft  in  certain  annuities  be- 
bogitig  to  the  wife.  The  huiband  became  a  bankrupt  jUft  tefori' 
the  end  of  the  BrA/even  years.  Upon  a  petition  to  prove  the* 
6000/.,  Lord  Tburlow^  Chancellor,  faid,  that  3000/.  would  .eer-« 
tainly  become  due;  that  the  only  contingency  wad,  whether  there 
would  or  would  not  be  3000/.  more,  and  he  adihkted  the  proof 
for  3000/ ,  biit  declared  that  the  alQgneies  ^rould  have  a  right  to 
claim  whatever  the  bankrupt  could  claitn  again (t  the  trul^ees,  fo 
that  there  muft  be  a  rebate  on.  the  value  of  thofe  funds.  Ex  parte 
Mitfrrd,   I  Br§.  C.  C.  308. 

5.  The  bankrupt  hf  articles  pr^das  to  his  marriage  covenanted  Sir  pom 
to  leave  his  wife  600/.  in  cafe  fie  furvtved  him.    He  became  a  **![*t*"' 
bankrupt,  and  died  before  any  dividend  made.     Petition  to  be  ad-  Zxttrt% 
mitted  to  prove  the  600/.  under  the  commiiDon  difmiflfed  by  Lord  Greenawij, 
Hirrftwrfo  Chancellor.     Ex  parte  Groome^  i  jftk.  115.  s/p^"'' 

Note  i  In  thefe  two  cvfea  the  pro? iflon  wai  fccuxcd  hj  hoaiL 

6.  Money  df  the  cvife  was  by  fettlement  to  be  lent  to  the  huf- 
band on  bond  at  4 /rrr^n^,  but  no  intereft  to  bt  taken  till  he 
fliould  decline  trader  tten  the  intereft  to  be  paid  /o  timJox  lifei 
rematoder  to  the  wife  for  life ;  remainder  to  the  children.  The 
hofband  became  a  bankrupt.  The  aflignees  are  entitled  to  the  in« 
tereft  during  his  life*  ^Stratton  v.  Ha/Cf  1  Bro.  C,  C.  490* 

7.  if  the  contingency  is  made  to  happen  upon  the  infihency  or 
kankneptcy  of  the  iiufliand,  yet*that  will  not  enable  the  tniftees  to 
come  in  as  creditors.  But  the  nmf^s  own  fortune  may  be  fettled 
on  the  hufband  uutU  be  fails ^  and  then  to  htxfeparate  ufe.  .1  CoMs 
B.  L»22i*  4ib  edit*  and  the  cafes  there  cited. 

8.  The  condition  of  the  bond  was>  that  a  fum  of  400/.  fliould 
not  be  payable,  or  any  a£Hon  brought  on  the  bond,  fo  long  as  the 
intended  hufl>and  fliould  be  in  good  Cfedit  and  ctrcumftances^ 
and  publicly  carry  on  his  buGnefs  \  but  if  befbould  at  any  time  fail 

in  his  ereditp  or  commit  any  a&  of  bankruptcy^  or  ahfcond  or  fecrete  Sm  pattt 
^mfrlf  for  debt,  or  be  arrcfted  and  continue  inprifon  on  fuch  arreft  |^^J*^  ^^^ 
for  die  fpace  of  one  tnontbf  or  fliould  take,  or  endeavour  to  take  E,f^ti 
•benefit  of  any  info! vent  a&,  then,  in  either  of  the  (aid  cafes,  the  Matthew^ 
laid  400/.  fiouU  beemm payable.    The  hufliand  became  bankrupt,  f\^;^«, 
and  the  petition  of  the  tniftees  to  prove  was  difmiffed.    Bn  parte  b.l.  %i^ 
Bemiet^  218  March  1 791.     t  Cook/s  B.  L.  233.  ^fedit.  4^  9^^ 

Vouin. 
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yj^ncr^s^  (W)  How  for  any  Mortgagees  or  Purchafers  of  Land 
*  or  Goods  from  a  Bankrupt  (hall' be  afieded  by  the 

Bankruptcy. 

..^^..  ..        ♦•«.. 

i»  *T^  H  £  bankrupt  had  mortgaged  three  .hoya  ti|  the  plaintiff, 
'  '*'.  but  was  fuffered  to  continue  in  poiflfei&on  of  them,  for.  three 
years,  till  the  bankruptcy.  The  court  held  the  plaintiff  to.h,ave 
loft  hi$;lie.Uf  Stephens  v.  Sole^  I  Vif»  35^.  Bourne  v«  Dqdfin, 
vJth.  154. 

.  Z. .  A  mortgage  of  utenfiis  of  tradci  together  with,  the  premifes, 
was  held  yoid  as  to-  the  utenfils  againft  afligneest  the  bankrupt 
hating  continued  in  poff<^(fion.      Ryal  v.  RflU^  <  i  Atk*   165. 

1  K^*  348^ 

•  3*  Aii\affignmeot  of  goods  was  made  totruftees  for  fuch  ere- 
cUtora  36  fliould  fign  the.  deed  of  compromifey  and  the  bankrupt 
was.a^Iowed  to  continue  in  poffeihon^  This  aflxgnipent  was  held 
tO'b^  void  againft  the  creditors*  Bamford  v«  Barjin^  2  T^rm  Rep. 
B.R.  594.     Edwards  v.  Harkft^  ijerm  Rep.  B.R.  s^y. 

4.  Where  A.  a  trader,  and  officer  in  the*  fervice  of  the  £3^- 
^dia  Company,  affigned  his  privilege,  confifting  of  (hipping  goods 
from  the  Eaft^Indiss  to  England^  to  B.  for  a  valuable  confideration, 

'  and  in  order  to  evade  the  bye-laws  of  th^  coan>any,  which  pro* 
hibit  fuch  aflignments,  the  goods  were  (hipped,. entered,  ware- 
houfedy  and  fold  by  ^he  company  in  A.'s  name,  and  the  proceeds 
carried  to  his  account ;  but  before  A.  received  thefe  proceeds  from 
the  company,  he  became  a  bankrupt:  held,  that  his  adignees 
were  entitled  to  recover  the  amount  in  an  ai£Uon  .for  noney  had 
and  received  againft  the  Eqfi^India  Company,  this  beuig  (nch  a 
poffeffioti  of  goods  and  chattels  in  the  bankrupt  as  falls  within  the 
ai  Jac»  I.  c.  19-/  II.  Gordm  v.  EaJl'In^  Campanj^  j.Term 
Rep.  B.  R.  228.     May  1797.  .      . 

5.  WiUiafns  affigned  over  to  Heatbcde  thirteen  bills  of  lading 
and  feveral  policies  of  infurance  on  goods  in  a  (hip  then  at  fea  \ 
WUtianu  before  the  fliip:  arrived  became  bankrupt*  The.  adign- 
ment  was  held  good.    Bronun  v.  Heathcoti^  i  Atk.  i6o. 

6.  A.  having  contraAed  with  a  canal  company  Ito  build  lodes 
and  bridges  on  the  canal»  as  thsir  engineer^  p«ircha(bd  timber  and 
other  materials  for  the  purpofe,  which  were  laid  on  the  company's 
premifes  on  the  banks  of  the  canal*  s  and  on  the  company's  advaxb* 
cing  money  to  him,  they  took  a  bill  of  fale  of  thefe  goods»  and  a 
fymbolical  delivery  of  them  by  a  halfpenny :  afterwards  the  com-* 
pany  took  out  execution  upon  a  judgment  confeffed  by  A.  The 
iheriff  feized  thefe  goods,  and  A*  became  a  bankrupt.  Held)  that 
Ai.  had  not  fuch  a  pofie(Bon  of  the  goods  as  would  enable  bia 
alGgnee  to  take  them  within  the  aift  of  Joe*  i.  a  19* /•  ii« 
for  the  beft  delivery  was  given  that  the  natore  of  the  goods  ^ould 
admit  of,  they  being  before  to  the  company's  premifes :  and  the 
bill  of  fale  was  not  an  z6i  of  bankruptcy.  Mantm  v«  Mosrt^ 
7  Term  Rep.  B.  R.  67.    Nrvemher  1 796. 

7.A 


7*  A  mortgage  of  a  fliip  at  fea  will  be  validly  if  the  mt^gagee 
takes  all  methods  in  his  power  to  get  pofleflion}  fuch  as  a  bill  of 
tdc,  c^.   '  Ex  parte  Mathrwi^  2  Vef.  272. 

8.  An  abfolute  bill  of  faie  of  a  (hip  then  at  fea  is  void  by 
26  Geo.  3.  r.  6o.  y^  1 7*  unlefs  the  certificate  of  the  regiftry  be  re« 
cited  therein,  although  the  vendee  give  at  the  fame  time  an  under- 
taking to  reAore  the  (hip  on  a  future  day,  on  payment  of  a  certain  - 
fum  advanced  by  him  on  the  credit  of  this  fecurity,  and  though 
the  vendee  had  alfo  the  grand  bill  of  fale,  and  had  taken  pofleflion 
of  the  ihip  apon  her  arrival :  it  was  held,  he  could  not  retain 
the  (bip»  as  having  a  lien  on  her,  againil  the  alTigneea  of  the 
vendor,  who  became  a  bankrupt  aft^  this  transfer  of  the  (hip* 
RdUJtm  V.  HMert  and  others^  3  Term  Rep*  B.  R.  407. 

9*  The  mortgage  of  a  (hip  lying  at  Tarmouih^  of  which  the 
bankrupt  continues  in  poflcfiion,  is  void  againft  his  creditors,  not« 
withftanding  the  delivery  of  the  grand  bill  of  fale.  HbII  v.  Gur*^ 
nej^  Cookis  B.  X.  357.  4/1&  edit. 

10.  A  (hip  at  fea  was  afligned  to  die  plaintiff  to  fecure  a  debt> 
with  a  provifo  that  the  adignor  (hould  continue  in  pofie(&on  uadL 
demand  and  failure  of  payment.  The  grand  bill  of>fale  was  deli* 
vered  to  the  plaintiff.  The  adignor  becoming  bankrupt,  the  plain- 
tiff took  pofleflion  of  the  (hip  immediately  on  her  arrival ;  no 
adual  demand  of  the  debt  having  been  made,  the  alfignees  con* 
verted  the  (hip  to  their  own  u(e* .  .On  trover  brought,  the  court 
gave  judgment  for  the  plaintiff*  Atkinfm  v.  Mating^  2  Term 
Kip*  Bm  R%  4^2* 

IS.  Where  a  fliip  lying  2t  Dublin  was  mortgaged,  and  the 
mortgagee  might  have,  taken  pofleflion  of  her  there,  yet  it  was 
hdd  that  the  mortgage  was  good  againft  the  creditors,  if  pofli^flion 
were  taken  upon  her  arrival  in  this  country.  'Ex  parte  B^tfw^ 
8  Attgufi  1791.     CooUs  B.  L.  ^b  edit.  361. 

I  a.  A  mortgage  of  eight»fixteenths.of  a  (hip,  thon^  nnacoom-t 
panied  with  poflelfion  of  the  (hip  or  of  the  grand  bill  of  fale,  was 
held  to  be  good.  Gillefpy  v.  Coutts^  Ambl,  65  2,  Fid*  fupr. 
a  vol*  568.  pi.  l^.  t.     S.  P.  £x  parte  Stadgrcom^  i  VeJ.jutu  163. 

13.  Cafe  being  indebted  to  Crawder^  affigned  to  him  the  (hip 
Fannj^  then  at  Liverpool^  as  a  feeurity.  Crowder  never  took  pof- 
fe(&on.  Cafe  afterwards  afligned  to  him  his  intereft  in  the  policy 
of  ittfoiance  on  the  (hip,  but  could  not  give  poffeflion  of  the  policyt 
it  being  retained  by  the  infurance  broker  as  a  feeurity  for  hit 
general  balance.  The  (hip  was  taken.  Cafe  being  banmipt,  hit 
ai^pnees  paid  the  balance  to  the  broker,  got  the  policy^  and  te- 
eeiml  the  money  infured.  They  were-  compelled  in  equity  tQ 
aeconnt  to  Qrowder.  Rowy»  Dawfint  i  J^SBI*  F<Mener,x» 
Cafe,  I  Bro.  125.     2  Term  R£p.  B.  R.  491. 

14.  If  a  bond  is  afligned,  the  bond  mufl:  be  delivered,  and 
nodoe  given  to  die  debtor  %  but  in  a(&gnnents  of  bodc-debts  no* 
tice  alone  is  fnfficient,  becaufe  of  them  there  can  be  no  deliveryi 
tod  fttch  aAs  are  equal  to  a  delivery  of  goods  which  are  capable  o£ 
delivery.    Fer  Bmmt^  ].    RjaU  v^  SMii  i  JUh.  177* 
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15.  A  thrfi  in  aBion  may  be  afligned  without  deed.  Hawel'^ 
M  Ivers^  4  TVrnf  Rtp*  B%  R.  690. 

\6.  So  furniture  Yefted  in  a  truftee  fpr  the  fole  ufe  of  the  wife» 
16  proteffced^  though  in  the  hands  of  her  hufl>and.  Jarman  v« 
Woolloi$nt  3  TermrRip.  B.  R.  6iS. 

1 7*  Bij/in  being  poflefied  of  a  dyer's  plant,  fold  it  to  Simpfin 
'for  165A  i6i*  6J.,  and  Simp/on  gave  BryfonXwo  promiflbry  notes, 
dated  the  i^that  Janisarf  1780,  one  for  the  fumof  82/.  13 /•  6i/. 
payable  on  the  6th  of  January  1781,  the  other  for  the  fom  of 
82/.  13/.  payable  on  the  6th  of  Jant^ry  ngi.  When  the 
firft  note  became  due^  Simpfon  could  not  take  it  up,  and  Brjfin 
offered  to  take  back  the  plant,  and  return  the  notes,  and  amed  to 
let  Simpfon  hare  the  plant  at  the  rent  of  5  /•  a  year,  upon  the  yalu- 
ation  amounting  to  8  /•  5/.  6  d.  per  annum  for  the  term  of  three 
years*  Simpfin  agreed,  and  a  deed  was  executed,  by  which  it  was 
agreed  that  Brjfon  (hould  let  the  plant  to  Simpfin^  and  in  default 
of  payment  of  the  rent  and  performance  of  the  covenants,  then  the 
term  granted  Oiould  ceafe,  and  Sin^fon  deliver  up  the  plant,  C^r. 
and  Bryfon  take  pofleflion  of  the  fame.  There  was  a  memorandum  . 
that  Sifnpfan  had  delivered  pofleflion  of  the  plant  to  Brjfon^  by 
giving  him  a  winch  in  the  name  of  the  whole.  Upon  a  commif- 
Son  of  bankrupt  iflfuing  againft  Sin^fin,  the  court  held  this  to  be 
within  the  ftatute  of  Jamer  the  fir(t«     Bryfon  v*  Wylie^  Cookers  B. 

.  ]8«  By  a  marriage  fettlement  the  wife's  property,  to  wit, 
c6ws  for  milk  and  the  whole  produce  thereof,  was  affigned  to 
truftees  for  the  fole  ufe  of  the  wife.  Thie  wife  continued  to 
keep  pofleflion,  and  bought  other  cows  to  keep  up  the  dock  out  of 
the  profits  of  the  former.  On  the  bankruptcy  of  the  hulbandp 
this  pofleflion  of  the  wife  was  held  not  fraudulent;  for  pofleflion 
is  only  evidence  of  fraud,  and  here  It  was  confident  with  the  deed 
of  fettlement.  HafeHngton  v.  GiU^  3  Term  Rep,  B.  R»  620.  in  not. 

7ViB«r  100.  ^X)  DiKiibution.     To  whom,  and  how,  and  when, 

nde  (H)  ante. 

y viflet  101.  (Yj  Diftribution.     To  whom,  and  how,  in  cafe  of 

Partnerfhip. 

I.  f  N  a  cafe  where  feparate  eommiflions  were  taken  out  againit 
^  each  of  two  perfons,  who  had  traded  in  partnerihip,  but  who 
had  diflblved  before  their  bankruptcy ;  Lord  Chancellor  hekl,  that 
the  creditors  in  refpe£l  of  joint  debts  could  not  be  admitted  to 
prove  under  each  of  tfaefe  feparate  eommiflions*  Ek  parte  Baudier^ 
1  Atk.  98.  . 

2.  A  partnerfliip  of  three  perfons  expired  in  1779,  when  the 
partnciibip  effe^  were  affigned  for  the  benefit  of  the  cjreditors% 

One 
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One  of  the  partners  afterwards  traded  feparately,  and  became  a 
bankrupt,  being  at  the  time,  as  was  allcji^ed,  indebted  to  the  part* 
nerfliip.  Upon  a«petition  to  prove  this  debt  upon  the  eljlate  of 
tbe  bankrupt.  Lord  Loughhr$ugh  faid,  that  all  that  could  be  allowed 
to  pint  creditors  was  to  prove  their  debts/  fo  as  to  aflent  to  or 
diflent  from  the  ceitificate,  and  to  come  in  on  the  furplus  after 
the  feparate  creditors  were  fatisfied,  which  was  ordered.  Ex  parti 
Oidhwwf  %tb  May  1783.     I  CW^V  B.  L.  238.  ^h  edii. 

3.  Prwr  and  Stevens^  intending  to  become  partners,  became  in^ 
debted  to  the  petitioner  by  z  joint promlffory  mte  for  money  lent  them, 
with  a  view  to  affifl  them  in  carrying  on  their  intended  pint  trade. 
The  partnerihip  never  took  effe^,  otherwife  than  by  their  ifluing 
feveral  notes  in  the  firm  of  Stevens  and  Prior.  Separate  commit 
fions  iflUed  againft  each.  The  petitioner  was  permitted  to  prove 
the  note  upon  one  eftate,  but  the  commiffioners  under  the  other 
commiffion  refufed  to  admit  him.  There  were  no  joint  efieAs. 
Upon  a  petition,  Lnrd  Chancellor  ordered  that  the  petitioner 
Ihould  be  at*Uberty  to  prove  his  debt.  Ex  parte  Haydon,  l^tb  Juni 
1785.      X  Cookers  B*  L.  240.  4^6  edit. 

4.  In  another  cafe  Lord  Tburlow^  Chancellor  declared^  ther^  was  ^ 
no  di/lmSiion  between  joint  and  feparate  debts.     That  debts^  whether 

fole  orjdnt^  ought  to  be  paid  out  of  the  bankrupt's  eftate^  which  is 
compofed  of  his  feparate  eftate,  and  of  his  moiety  of  the  joint 
eftate,  and  therefore  ordered  that  a  partnerfliip  creditor  (hduld 
come  in  paripajfk  with  the  feparate  creditors.  Ex  parte  Hodgson^ 
iBro.  C*  C.  5*  '         « 

5.  Similar  orders  were  made  by  Lord  Thurlow  in  many  cafeSi 
upon  petitions  to  be  admitted  to  prove  joint  debts  upon  feparate 
eftates.  Ex  parte  Page^  2  Br§.  C.  C.  11 9.  Ex  parte  Fiintum^ 
iBro,C.C.  I20.  And  his  lordfhip  faid,  he  thought  the  point ^ 
wu/ettledf  that  the  joint  creditors  might  prove  under  the  feparate 
commiffion,  efpecially  fince  the  cafe  of  ex  parte  Cri/pp  i  AtL  13  J. 
which  had  decided,  that  joint  creditors  might  fue  out  a  feparate 
commiffion.  And  the  like  order  was  alfo  made  in  ex  parte  Cep* 
Utnd^  24th  December  1787,  in  which  Lord  Thurkw  declared^  that  ft 
jcint  creditor  of  two  or  more  copartners  in  trade,  is  to  be  at  liberty 
to  prot>e  Cixdb  joint  debt,  under  a  feparate  commiffion  of  bankrupt 
againft  one  of.  the  copartners,  and  that  the  petitioners  fliould  be 
admitted  creditors  for  their /9in/  debts^  and  be  paid  a  dividend  xa 
refpe&  thereof,  rateably  and  in  equal  proportions  with  ikit  feparate 
creditors  of  the  faid  bankrupt,  fecking  relief  under  the  faid  com- 
miffion, bat  fo  as  not  to  difturb  any  dividend  or  dividends  which 
had  been  then  made  under  the  faid  commiffion. 

6.  Since  the  above  decifion,  Lord  Loughborough^  Chancellory 
upon  a  petition  to  prove  a  joint  debt  under  a  feparate  commiffion^ 
after  much  difcuffion  and  great  confideration,  ordered^  That  the 
petitioners,  who  were  creditors  upon  the  joint  ejlate^  fhould  be 
adnutied  to  prove  under  the  feparate  commiffion,  and  that  the  di- 
vidend upon  the  proof  (hould  be  referved  till  an  accouxkt  was  taken 
of  what  the  petitioiicrs  had>  or  might  hare  xeceivcdt  from  the 
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paftnerfliip  effe£b.     Ex  parte  Ehon^  Miorcb  lift  nni  22if  and^ 

Jtdy  28/A,  1796.     3  Vifyjun*  238.     r  Cooke's  B.  L.  244.  /^bedii. 

7*  Where  the  affignees  under  a  feparate  commiffion  pofiefs 

-'■  themfelves  of  the  joint  property,  it  may  frequently  be  to  the  in- 
lereft  of  the  joiat  creditors  that  di(tin£);  accounts  fliould  be  kept 
of  the  joint  and  feparate  eftate^'and  that  each  (hould  be  applied 

•  to  the  payment  of  the  refpe&ive  creditors,  according  to  the  cnf« 
tomary  mode  of  applying  the  different  eftates,  where  feparate 
creditors  prove  under  a  joint  commiiGon.  Ex  parte  Tate,  4tb 
J^ebruary  1787*  (Note ;  the  order  in  this  cafe  was  made  by  con- 
fent.)    Ex  parte  Hayivard^  1 4/^  Augujl  1 745 .     E»  parte  Bumab^ 

.  4^tb  February  1746.  i  CooUs  B.  L.  2509  251,  252,  253,  254. 
4tb  edit. 

8.  But  it  hath  fince  been  determined,  that  an  order  for  keeping 
diftind  accounts,  cannot,  without  ^onfent,.  be  made  upon  petition, 
when  a  feparate  commiffion'has  iflaed  againft  one  of  the  joint 
debtors,  jbecaufe  the  folvent  debtor  has  an  intereft  in  the  diftri- 
bution  of  the  joint  property,  and  the  demands  which  may  be  made 
upon  it,  and  therefore  that  relief  muft  be  fought  by  a  bill*  Hankey  , 
▼•  Garrat,  3  Bro.  C.  C.  457.     Ex  parte  Lydiard.    ig  May  1790, 

8.  P.  tcfufed  upon  a  petition  and  a'bill  to  be  filed.  LafahJonUre 
V4  Svfinton,  1%  June  ^7939  S.P.  i  Cookers  B.L.  254*  /^iedit. 

9.  Where  perfons  in  trade  have  been  conne£)-ed  in  various 
'    partnerfhips,  and  a  joint  commiffion  taken  out  againft  them  all, 

90  order  has  been  made  for  di/iinB  accounts  of  the  different  port-- 
nerjhipsj  as  well  as  of  the  feparate  eftate^  of  each  partner.  Ex 
parte  MatUn.  2  Bro.  C.  C.  i  c.  i  Cook/s  B^  L.  255.  4/^  edit. 

10.  But  where  there  have  been  various  parttierihips,  and  z  joint 
€omm\ffiw  is  taken  out  againft  one  firm,  in  which  fome"^  of  the 
parties  were  mt  engaged,  there  can  only  be  the  common  order  for 
keeping  diftinft  accounts  of  the  joint  and  feparate  eftate.  Ex 
parte  Parker,  22  Dec,  179N   I  Cooke* s  B.L.  256.  /^th  edit. 

'  1 1.  If  one  truftee  fufiers  a  co-truftee  to  detain  a  fum  belonging 
to  the  truft  eftate;  they  are  botb  liable,  and  the  debt  may  be  proved 
WuUr  botb  commiffions.     Keble  v.  Thempfon,  3  Bro.  C.  C.  1 12. 

1 2.  A  joint  commiffioh  ifllied  againft  Livefey^  Hargrave,  Anftie^ 
Smitb,  and  Hall.  The  petitioner  at  the  bankruptcy  held  three 
feveral  bonds  of  Live/ey  only,  three  bonds  of  Livefey  and  Har* 
grave,  in  wKich  they  were  jointly  andfeverally  bound  for  fecuriug 
7200/.,  and  the  joint  notes  of  Ltvefey  and  Hargrave  for  two 
feveral  fums.  Uppn  a  petition,  it  was  ordered,  that  the  7200/.* 
fliould  be  admitted  to  be  proved  upon  the  jmnt  eft  ate  of  the  five 
partners,  and  upon  the  feparate  eftates  of  Livefey  and  Hargrove 
refpfiBively\  but  vtben  a  dividend  fliould  be  declared  upon  any  of 
the  eftates,  the  petitioner  ihould  ^B  whether  to  receive  a  dividend 
from  the  joint  or  the  feparate  eftates.  Ex  parte  Clowes,  9  Maf 
1789,  I  Cookers  B.  L.  258.  £^b  edit.   2  Bro.  C.  C.  595* 

13.  And  it  is  now  a  fettled  rule  of  the  court,  that  a  joint  and  fe« 
teral  creditor  muft  make  his  ele£bion,  whedier  to  come  upon  the 

|ouit  or  fepante  eftate^  m  freferfncis  and  which  trw  he  may 

ele^ 
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t\t£tt  he  will  be  entitUd  to  come  upon  the  furplus  tlL  the  Other, 
ifanj.  And  it  has  been  determined,  that  the  party  is  entitled  to 
defer  his  election  until  a  dividend,  or  until  the  affignees  are  pof- 
(efied  of  a  fund  to  make  a  dividend,  i  Cookers  B.  £•  257.  4/^ 
edit,  and  the  cafes  there  cited. 

(Z)  Diftrlbution  where  Debts  are  due  to  the  Crown.  7Vi«wf  104. 

I.  /^OODS  were   feized  hj  a  warrant  from  commiffioners 
^^    of  bankruptcy ;  afterwards  and  before  aflignment  by  the 

commiflioners,   an  extent  iflued.    The  priority  was  held  to  be 

in  the  crown.     R.  v.  Lewis^  cited  2  Show,  461.  5.  P.     Attorneys 

General  v.  Capel^  2  Shaw*  480. ' 
But  the  king  is  bound  by  an  adual  affignment.     Rwhe  t.  Daj» 

relit  4  Term  Rep.  3.  R.  408. 

2.  One  indebted  to  the  crown  became  bankrupt,  and  an  affign* 
menc  was  made  of  his  efieds ;  an  extent  ifTued  tefted  the  day  of 
the  date  of  the  aflignment.  The  crown  had  the  preference. 
Part.  Rep.  126. 

3.  The  bankrupt  was  colledor  of  the  land-tax:  on  the  7tb  Jufy 
he  committed  an  aA  of  bankruptcy,  having  money  of  the  crowa 
in  his  hands.  On  i6th  July  the  commiffioners  of  the  land-tax 
ifiaed  their  warrant  and  feized  goods  to  the  amount.  The  affign- 
menc  to  the  plaintifFis  under  the  commiiSon  of  bankruptcy  was 
made  on  the  i^th  July.  The  court  held,  that  although  the  war- 
rant of  the  commiffioners  has  not  force  like  an  extent,  yet  as  the 
hands  of  the  crown  were  on  the  goods  before  the  aflignment,  the 
crown  not  being  aflFe£ted  by  the  bankrupt  laws,  (hall  have  the 
preference.     Braffey  v.  Dawjbn,  2  Str.  978. 

5*  A  candle-maker  was  in  arrear  for  the  fingle  duties  ;  he  be- 
came bankrupt,  and,  after  affignment  of  his  efieds,  was  convi£ked 
for  non-payment  of  the  duties.  The  crown  was  hekl  tO  have  a 
lien  for  the  double  duties,  on  the  candles,  utenfils,  and  materiaU 
in  the  hands  of  the  affignees.  Stracy  v.  Hulfe^  Dougl.  411.  ,  R. 
V.  Fowler^  Dougl.  400.     Attorney^General  v.  Setu§r.  Ibid. 

6.  A  warrant  to  levy  on  the  bankrupt's  goods  generally  is  bad, 
upon  a  forfeiture  for  concealing  foap.  Auflin  v.  Whitebead^ 
6  Term  Rep.  B.  R.  436. 

(A.  a)  Partners.    Where  one  is  a  Bankrupt,  how  7Vin«w9- 

the  other  fhali  be  charged. 

1.  rvISPirTES  arifing  between  partners,  they  agreed  to  diflblve 
*^  the  partnerflup;  one  of  them  was  at  that  time  much  indebted 
to  die  company;  and  becoming  bankrupt  foon  afterwards,  the 
other  partneti  were  allowed  to  retain  the  partnerfb^  cleds  to 
make  up  the  deficiency.  Wejl  ▼.  SHp^  i  fef.  242.  fi.  P.  Eddii 
V.  Dentd/mi^  Dm^L  650*    G^s  t.  Dufir^hoy^  Dmm^  371. 
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9.  Otie  partner  became  bankrupt ;  .the  other  fold  part  of  the 
goodt^  and  then  beeame  bankrupt  alfo.  A  joint  cooimiflion 
ifllied,  and  the  affignees  claimed  the  goods  fold  ;  but  it  Vas  held 
that  the  fale,  if  made  bona  fide^  was  valid.  jF^x  t.  Hanbury^ 
Cowp.  445. 

3*  One  of  three  partners  in  a  (hip  and  cargo  became  bankrupt^ 
having  only  paid  a  fmall  part  of  his  (harei  and  given  notes  for 
^    the  re(idue$   the  other  partners  difcharged  thtfe  notes.     Tho 
«  aflignees  were  held  entitled  to  one  third  of  the  profits  of  the 

adventure,  and  not  to  that  proportion  which  the  money  paid  in 
by  the  bankrupt  bore  to  the  whole  value.  Smiib  v.  De  Sytva^ 
C^wp.  469. 

4.  Where  one  partner  borrowed  money  to  lend  to  the  pkrtiier- 
fliip^  on  a  joint  commifiion  his  feparate  creditors  were  alicwed  to 
prove  to  that  amount,  and  to  receive  a  diftribution  from  the 
joint  property  in  aid  of  the  feparate.  Ex  parte  Hunter^  i  Atk. 
223*     Bk  parti  BatfcHf  Cook/s  B.  L.  541.  /^h  edit. 

•  5*  But  this  cafe  has  fince  been  over-ruled,  and  it  is  held  that 
the  feparate  eftate  of  a  partner  cannot  claim  in  competition  with 
the  Joint  creditors.  Ex  parte  Burrel,  Coohis  B.L»  4th  edit.  544. 
.  o*  Lavington  and  Poult  partners,  were  accuftomed  to  take 
money  out  of  the  partnerihip  fund,  by  mutual  confent ;  Paul  had 
taken  out  more  than  Lavington^  according  to  their  proportions  of 
the  property.  Upon  a  joint  commifiion  the  joint  creditors  were 
allowed  to  come  upon  tne  feparate  effeds  of  Paul  for  this  money 
taken  out  above  his  proportion.  Ex  parte  Blake.  Cookis  B.  Z., 
545.  ^th  edit,  cited  as  Ex  parti  Drake^   1  Atk.  225. 

7«  Joint  aQignees  not  permitted  to  prove  againft  the  feparate 
cftate  the  balance  of  a  long  account  due  from  a  partner  to  the 
partnerfiiip.  Ex  parte  Grille  Aug.  1790,  Cookies  B.  L.  ^tiedit.  547* 

8.  Where  one  partner  took  large  fums  from  the  partnerfliip 
fund,  without  the  knowledge  or  confent  of  the  reft,  on  joint  and 
feparate  commiflions,  the  joint  eftate  was  allowed  to  come  at 
a  creditor  upon  the  feparate.  Ex  parte  Cu/l,  I774i  Cookers  B.  Ls 
i^tb  edit.  548. 

9.  In  a  fubfequentcafe,  where  the  a£ting  partner  took  out  for 
his  owi>  ufe  large  fums,  without  the  knowledge  of  the  other,  the 
Lord  Chancellor  allowed  the  joint  creditors  to  claim  againft  the 
feparate  eftate.     Ex  parte  Lodge^  l  Vef.jun.  167. 

10.  A  joint  affignee  under  a  commiiTion  applied  part  of  the 
money  in  difcharge  of  debts  due  to  a  partnerihip  of  which  he  was 
one  ;  on  a  commiffion  againft  this  partnerfliip  the  other  afligncje 
was  not  allowed  to  prove  this  demand,  as  being  a  breach  of  truft 
in  his  co-afljgnee  and  not  a  contract  with  the  company.  Ex  part^ 
Apfey^  3  Br$^  265.     Cctk^i  B.  L.  550.  ^tbedit^ 

11.  Where  new  partners  are  taken  into  trade,  and  it  is  agreed 
that  the  ftock  of  ami  debts  due  to  the  old  firm,  fliould  hetomc 
the  captal  of  the  new  partnerfliip,  and  that  the  new  firm  flidald 
take,  upon  themfelves  the  payment  of  the  debts  of  the  old,  and 
tbe  AC w  partnqrQ&ip  bec9iqea  ^  bankrupt| .  ^e  cr^ditor^  of  the  ol4 
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firm  may  prove  as  jomt  creditors  of  the  new.  £x  parte  Bin^am^ 
Mani  1792.  Ex  parte  Clowes,  2  Bro.  593*  '  Coo^e*s  S»  L* 
4/i  edif.  551.  and  the  cafes  there  cited. 

I  a*  ViHiere  feveral  perfons  are  partners  in  trade*  and  fome  of 
them  cany  on  a  diftinA  trade,  and  in  fuich  chara6^er  deal  .with 
and  become  creditors  of  the  other  firm,  and  a  joint  commiflioit 
ifliies,  proof  may  be  made  of  fuch  debt,  as  if  thev  had  dealt  with 
ftrangers.  Ex  parte  King,  March  l^^,  Cwk/sB.L.  ^th  edit. 
551.  and  the  cafes  there  cited* 

(B.  a)  Creditors  Inter  fi.  jTm^^^w. 

I.  II7HERE  there  is  a  mutual  credit  between  a  bankrupt  and 
creditor  the  commiflioners  ought  to  ftop  intereft  on 
both  fides  at  the  time  of.  the  bankruptcy,  or  compute  ii^ereft  on 
both  fides  till  the  fettling  of  the  account.  Nov*  /^b,  1743.  I  Atl. 
79,  80.  Bromley  v.  Gooaere* 

t»  The  petitioner  fweariog  that  he  had  taken  no  more  for  the 
difcount  of  certain  notes  in  his  pofieffion  than  at  the  rate  of  5/. 
per  eent»f  he  was  permitted  to  prove  the  whole  money  due  on  the 
notes  under  the  comipiflion ;  but  the  Chancellor  ret^ufed  to  let 
him  prove  intereft  upon  the  notes,  the  commiflioners  having 
eftabliQied  a  rule  that  note  creditors  cannot  prove  intereft  upon 
their  notes,  anlefs  it  is  fo  exprefled  in  the  body  of  the  notes 
themfelves*     Aug,  13,  1 746,  t  Ath.  150.  Ex  parte  Marlar, 

3.  It  was  referred  to  the  Mafter  on  the  loth  of  April  1 744  to 
fettle  what  was  due  to  the  creditors  under  a  commiflion  againit 
Rooh^  and  upon  payment  by  him  of  fuch  debts  as  fliouTd  be 
reported  due,  the  commiflion  againft  him  was  to  be  fuperfeded : 
the  creditors  refufed  to  take  their  debts  as  reported,  unlefs  they 
wne  paid  intereft  from  the  date  of  the  report.  And  upon  petition 
it  was  ordered  that  the  bankrupt  (hould  pay  the  principal  and 
intereft  from  the  date  of  the  report.  Dee.  22,  17539  i  Atk,  244. 
Ex  parte  Rooke. 

4*  ^.  entitled  to  navy  bills,  in  171 1  depofits  them  with  Sir 
Stephen  Evans,  who  gave  a  note  to  be  accountable  for  them,  and 
in  fix  months  afterwards  became  a  bankrupt.  The  Chancellor 
would  not  permit  ^.'s  reprefentative,  who  petitioned,  to  come  in 
before  the  Mafter  for  the  intereft  Upon  the  navy  bills  as  well  as 
the  principal,  becaufe  he  conceived  there  was  a  diftindiion  be- 
tween debts  that  carry  intereft  and  a  fpecial  depofit  of  goods  and 
ftock}  in  the  former  the  intereft  continues  down  to  the  date  of 
the  contoiiflion ;  in  the  latter  etherwife,  and  the  intereft  ftops  from 
the  time  of  the  depofit.  The  court  ordered  a  calculation  to  be 
snade  of  the  value  of  the  whole  depoGted,  both  principal  and  inte^ 
reft,  at  the  time  of  the  depofit,  but  would  not  allow  intereft  to 
run  on  as  in  the  cafe  of  ^  fimple  debt*  O^.  f  o,  1 744,  i  Atk.  259*  . 
firmbf  Y,  Cbil4. 

5,Com« 
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5.  Commiflbners  of  bankrupt  compute  inte reft  no  lower  than 
the  date  of  thccoThmffion,  becaufe  it  is  a  dead  fund.  Mhrcb  29, 
1743,  2  Jitk.  528.  Ex  parte  Benftet. 

'  6.  'A  fpecialty  creditor  cannot  hare  intereft  beyond  the  penalty 
contained  in  his  fecurity.     14  Marth  1792,  STftw  'V.  Earl  if 

1f^interton^^2  B*'^'  ^*-  ^^*  489.      16  March  1792,  y  Br$.  Cb. 
Rep,\()6,  Knight  y:  Maclean^  S:  P. 

7.  The  court  allowed  intereft  to  be  prored  on  the  bankrupt's 
notes  to  his  banker,  though  the  notes-  idid  not  refenw  -tikfereft, 
there  being  a  furplus  of  the  bankrupt's  eftate  after  paying  20  x. 
in  the  pound.  March  24^  I792»  ex  parte  Hankej^  3  Bro.  Ch.  Rep, 
504-        _  -    -  . 

^  8.  Petition  by  feparate  creditors  to  be  allowed  intereft  on 
their  debts  carrying  intereft,  before  the  furplus  of  the  feparate 
eftate  was  carried  over  to  the  joint  account.  It  appeared  that  a 
joint  commiflion  had  been  taken  out  againft  two  bankrupts,  and 
in  order  obtained  for  keeping  diftin£i  accounts,  and  that  there 
wa9  a  ^furplus  of  the  feparate  eftate  of  one  of  them,  after  paying 
his  feparate  creditors  26/.  in  the  pound ;  but  the  Chahcellor  was 
of  opinion,  that  fuch  feparate  creditors  were  not  entitled  to  hi- 
tereft,  unlefe  the  joint  eftate  had  alfo  paid  20/.  in  the  pound,  and 
.  therefore  difmifled  the  petition,  jtug,  a,  1786,  Cooke* j  B.Laws^ 
j^thedit.  183. 

9.  Upon  petition,  ftating  that  JDy^r,  who  had  become  bankrupt^ 
had  previoufly  mortgaged  certain  copyhold  eftates  to  the  peti- 
tioner, to  fecure  the  payment  of  500A  and  aoo/.,  with  lawful 
intereft  for  the  fame^  and  that  the  mortgaged  premifes  were  an 
infufficient  fecurity,  it  was  referred  to  the  commiffioners  to  take 
an  account  of  the  principal  and  intereft  due  to  the  petitioner,  and 
to  tax  his  cofts;  and  the  court  dire£%ed  the  commiffioners  to 
diftinguiih  what  intereft  incurred  after  the  bankruptcy,  tnat  the 
eftate  ftiould  be  fold,  and  the  monies  to  arife  by  the  fale  fliould  be 
applied  in  payment  of  what  Jbould  be  found  due  tb  the  petitioner^  for 
principal,  intereft,  and  cofts,  and  in  cafe  the  fame  (hould  be  infuf- 
fkient  for  the  payment  of  the  principal  and  intereft  to  the  time  of 
the  bankruptcy,  and  alfo  the  cofts,  the  petitioner  to  be  admitted  a 
creditor  for  the  deficiency  of  what  (hould  be  found  due  to  him 
for  principal  and  intereft  to  the  time  of  the  bankruptcy  only,  loth 
Nov.  1792J  ex  parte  Hercy.     Cook/s  B.  Laws,  ^h  emt^  I  Si.    ' 

7Viiieyiio.  (Q,  a)    Suits  and  A£tions  by  the  Affignees ;  and 

Pleadings,  &c. 

f  •  i^f^EO.  2.  c.  32«  /  I  •  No  real  and  hwifUe  creditor  of  the 
^  bankrupt,  on  account  of  goods  fold  to  him|  or  for 
bills  of  exchange  negotiated  by  tbe  bankrupt^  in  the  ufual  courfe 
of  dealing,  (hall  be  liable  to  refund  to  the  afliraees  any  money 
by  him  ^ti  fide  receiycd  ftom  the  banknipt|  before  the  miuDg  o£ 
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die  commifllan,  in  the  ufiial  courfe  of  dealmgSj  and  without 
knowkdge  of  the  bankruptcy. 

2.  If  the  affignees  bring  an  a£iion  upon  a  contraifl  made  hj 
the  bankrupt  before  hU  bankruptcy,  they  mud  date  themfeives 
in  the  declaration  to  be  aflignees;  but  where. a  contradi  is  after 
the  bankruptcy^  the  bankrupt  can  have  no  property  of  his  own^ 
and  therefore  in  the  declaration  they  need  not  name  themfeives 
affignees*     Ccwp.  569.     Evans  v.  Mann,  1777- 

3.  Same  perfons,  aflignees  of  jt.  and  J?.,  who  were  partners^ 
bat  no  joint  commiiEony  they  cannot  in  one  adion  fue  for  a 
debt  doe  to  ji,  and  B,^  and  alfo  for  debts  due  to  each  individually. 
Hancock  ▼•  Haywardf  3  Term  Rep.  433.  Streatfietd  v*  Halliday^ 
3  Term  R^p.  B.  R.  779. 

4.  In  aflumpfit  by  an  adminiftrator  for  money  had  and  received, 
bV.  and  9wn  ajum^tt  pleaded,  it  appeared  that  the  defendant  was 
nurfe  to  the  inteftate  during  his  ficknefs,  and  being  alone  in  the 
houfe,  when  he  died,  conveyed  away  money  and  every  thing 
portable :  obje£tion,  that  the  a£lion  would  not  lie,  there  being 
no  contra  A,  but  a  wrongful  taking,  for  which  trover  lay ;  but 
the  court  held  otherwife^  cited  i  Vez.  329.  2  Blackfi.  Rep.  830* 
Kitchen  v.  Campbell^  3  IVilf.  304. 

5.  Notwithilanding  it  is  (aid  in  Mills  y.  Williams^  1  P.  W.  249. 
that  if  a  bond  was  made  to  A.  in  truft  for  B.y  who  becomes 
bankrupt,  the  affignees  may  bring  the  zQCion  in  their  own  name, 
though  B.  muft  have  brought  it  in  the  name  of  his  tniftee  \  it 
was  denied  to  be  law  by  Lord  Hardwcke^  Chancellor,  who  thought 
that  affignees  could  only  have  the  like  remedy  to  recover  a  debt 
as  the  bankrupt  himfelf  might  have  had  \  the  ^ords  <<  as  the 
party  himfelf  might  have  had"  in  the  claufe  in  firft  Joe.  i.,  re- 
hting  to  the  commiflioners'  power,  appearing  to  him  to  be  meant 
of  the  bankrupt.     Ex  parte  Cojfegamef  i  Atk.  192.  1753* 

6.  An  a£lion  for  niopey  had  and  received  will  not  lie  at  the 
fait  of  the  affignees  to  recover  the  value  of  India  ftock  re-trans- 
ferred by  a  trader  after  his  bankruptcy,  to  a  perfon  who  trufted 
him  with  it  for  the  purpofe  of  enabling  him  to  vote.     Nigbsingale    . 
V.  Devi/me,  5  Burr.  2589. 

7.  Allien  of  debt  on  a  bond  from  the  defendant  to  the  bank- 
rupt before  his  bankruptcy,  dated  27th  5^*^/.  1788,  conditioned 
for  the  payment  of  an  annuity  of  tool,  by  quarterly  payments, 
by  the  defendant  to  the  bankrupt.  Plea,  that  at  the  time  of 
commencing  this  adion  only  four  quarterly  payments  were  due ; 
that  on  the  2gitli  o{  Sept.  1788,  and  before  this  was  brought,  and 
alio  before  the  bankruptcy,  the  defendant  had  lent  200/.  bearing 
intereft  to  the  bankn^t,  and  another,  on  their  promiffi>ry  note, 
payable  on  demand}  that  the  bankrupt  before  his  bankruptcy 
agreed,  and  by  a  writing  under  his  hand  of  the  fame  date,  au- 
thorifed  the  defendant  to  retain  out  of  the  annuity,  as  tbe  fame 
fliould  become  due,  the  200/.  and  the  intered ;  which  200/.  and 
intereft  (till  remain  due  and  in  arrear,  otherwife  than  by  retain- 
ing the  bmc  out  of  the  annuity  fo  di^i  and  that  the  arrears  of 

10  that 
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that  annuity  are  flill  infufficient  to  fatisfjr  the  fame.  Platntifli 
replied,  the  bankruptcy  of  Blakifton  after  the  above  authority 
given,  and  the  afBgnmegt  of  his  effects  to  the  plaintiffs  before 
either  of  the  quarterly  payments  of  the  annuity  became  due ;  to 
this  replication  there  was  a  demurrer  and  jotnder  in  demurrer. 
The  court  gave  judgment  for  the  defendant.  Sturdy  v.  Amaud, 
3  Term  Rep.  B.  R.  599. 

8.  On  a  motion  to  difmifs  a  bill  for  want  of  profecntioni  it 
appeared  that  the  plaintiff  was  become  bankrupt :  this  was  held 
no  abatement.  The  bill  was  difmifled  with  cofts.  Duvijon  r. 
Butler^  in  Exch,  Cook/s  B.  Z.  /^b  edit.  558.  2  Art/In' Rep.  46c>» 
in  not. 

9.  Lord  Thurlow  in  a  cafe  before  him  held  otherwife.  Bellas 
▼•  Daivfon^     i*AnJlr.  Rep,  458.  in  not, 

10.  New  afSgnees,  on  the  removal  of  the  former,  are  entitled^ 
by  fupplemental  bill,  to  the  benefit  of  a  fuit  commenced  by  the 
others,  but  cannot  revive. .  Anon,  i  Ath.  88. 

XI.  Where  a  folicttor  carried  on  fuits  for  the  aflignees,  without 
the  aflent  of  the  creditors,  his  bill  was  not  allowed  againft  the 
fund*     Ex  parte  Whitchurch^   i  Atk.  2io. 

12.  At  law,  if  the  plaintiff"  becomes  bankrupt,^  the  aQion  does 
not  abate;  but  the  affignees  muft  proceed  in  the  name  of  the 
bankrupt  until  after  judgment,  either  interiocutory  or  finaL 
Hewit  V.  Mantell^  2  fTil/.  372. 

13.  Defendant  in  error,  having  recovered  a  judgment 
agattift  the  plaintiff  in  the  court  of  Common  Pleas,  the  plaintiff 
brought  a  writ  of  error,  which  was^duly  ifTued,  allowed,  and 
ferved.  Afterwards  the  defendant  in  error  became  a  bankrupt^ 
and  his  aiEgnees  fued  out  z/cirefocias  quare  executionem  non,  re- 
citing the  recovery  below  and  the  writ  of  error;  the /cire  facias 
was  quaOied,  as  the  affignees  fliould  have  gone  on  in  the  bank- 
rupt's name  tilK  judgment.     Thretchman  v.  Beyer,  i  Term  Rep. 

B.  R.  4^3- 

14.  Between  the  interiocutory  and  Qnal  judgment  the  plaintiff 
became  a  bankrupt,  and  fued  out  execution  in  his  own  name, 
and  the  court  refufed  to  fet  afide  the  proceedings.  Waugh  K 
Anfien^  3  Terin  Rep.  B.  R.  437.  Nov.  1789. 

15.  In  an  acUon  by  the  aflignees,  the  petitioning  creditor's  debt 
being  by  bond,  it  was  .held  neceflary  to  prove  it  by  the  fubfctibiDg 
witnefs.     Abhott  v.  Flumie,  Doug.  205. 

16.  The  depofitions  of  the  z€t  of  bankruptcy,  when  recorded 
according  to  5  Geo.  2.  e.  30.  /  41.  are,  in  an  aAion  at  taw,  evi* 
dence  to  prove  the  precife  time  of  the  a£i  of  banbruptcj  if  fpecK 
fied  therein.    Janfon  v.  Wilfon^  Doug.  257. 

Vide  further  title  Evidence^ 
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(D.  a)    Power  of  Affignees  as  to  making  the    7vii«  wd. 

Dividend,  '■ — 

i«^T*HE  aflignees  gare  notice  of  a  meeting  of  creditors  to  con« 
^  fider  of  a  compofition  that  had  been  offered  on  behalf  of 
die  bankrupt,  which,  at  the  meeting,  was  agreed  to.  On  a  bill  bf 
fome  of  the  creditors  fuggelling  this  as  a  fraud  by  the  aflignees 
the  Lord  Chancellor  faid,  as  they  had  four  months  to  make  a 
diTidend,  which  were  not  yet  expired,  he  could  not  interfere. 
Cxper  ▼.  P<3ftp/f  I  -^tt'  107. 

V  The  affignees  having  refufed  to  make  a  dividend,  the  Chan- 
cellor ordered  that  they  fliould  attend  the  commiflioners,  and  if 
they  thought  a  dividend  (hould  be  made,  it  (hould  be  advertised 
accordingly.     Ex  parte  JTiitcburcbJ  t  jttk.  91. 

3.  Or  the  commiflSoners  may  dire£l  a  dividend  on  their  own 
authority.  Ccok^s  B.  L.  4th  edit. '  530.  ^are^  Whether  the 
Chancellor  will  interfere  till  an  application  has  been  made  to  the 
commii&oners  ?     Coolis  B.  L.  4tb  edit,  530. 

4.  Where  a  creditor,  who  had  had  a  preference  by  diftrefs  for 
rent  as  to  part  of  his  demand,  lay  by  for  fifteen  years  after  the 
commiffion ;  the  Lord  Chancellor  refufed  to  make  an  order  to 
admit  htm  a  creditor.  Ex  parte  Peachy,  i  Atk.  ria.  Ex  parte 
Lmgt  I  Bro,  50. 

5.  But  where  It  appears  that  the  creditor  has  without  any 
cnneceflary  delay,  been  prevented  from  proving  befone  the  firft 
dividend,  the  court  will  order  him  to  be  admitted  to  prove,  fo  as 
not  to  difturb  the  former  dividends ;  and  in  fuch  cafe  he  is  firft 
to  be  made  equal  with  the  other  creditors,  and  then  a  general 
diftribution  of  the  refidue  is  dircAed.  i  jfti.  2o8.  Cookis  B.  L. 
4^  edit.  53 1. 

6.  Afltimpfit  for  a  creditor's  (hare  under  an  order  to  make 
a  dividend;  the  court  held  that  fuch  an  adion  lies,  and  that  the 
proceedings  before  the  commiflioners  were  conclufive  evidence  of 
the  debt:  it  can  be  iitig^ed  only  by  an  application  to  the  grgat 
feaL    Brmon  ▼•  Bulkn^  DougL  407. 

7.  An  affignee  ftopt  the  (hare  of  a  creditor  in  difcharge  of  his 
ova  demand  upon  him:  the  ChanceHor  ordered  him  to  pay 
it.    Expartt  White,  1  Atk.  90.     Bijbop  v.  Church,  3  AtL  691. 

8.  In  a  former  cafe  a  difierent  dectfion  was  given,  allowing 
the  aflignce  to  retain  ibr  his  own  demand  on  the  creditor.  Ex 
parte  NociM.     Ccok/t  B.  L.  4th  edit.  531. 

9.  Vfhne  a  creditor  unfairly  obtained  pofleflion  of  part  of  the 
fvopenv  of  the  bankrupt,  the  affignee  was  allowed  to  retain  his 
flait  ot  die  divideiid  dll  he  gave  it  up.  Ex  parte  Smith,  3  Bro» 
4tf. 

(E.  a)   Aflignees  Relation.     To  what  Time  their 

Intereft  relates. 
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f^^^^^^'  (F.  a)  Aflignees  chofcn ;  how,  when,  and  by  whom  ; 

and  how  the  Aifignment  is  to  be  made. 

t.  /^OmmilConers  having  refufed  to  allow  a  debt  fworn  to  by 
^^  the  petitioneri  and  to .  permit  him  to  vote  in  the  choice 
of  affigneesi  the  Chancellor  ordered  the  comihiffioners  to. 
admit  the  petitioner  a  creditor  for  the  fum  of  8000  /.,  and  to 
vote  in  the  choice  of  aflignees,  but  without  prejudice  to  any  re- 
medy the  aflignees  or  any  of  the  creditors  might  take  to  contro- 
vert the  petitioner's  debt,    i  Ait.  ^o%    Ex  parte  Simffon^  December 

1744-  .  .  ^ 

2.  Upon  jpetition  for  new  aflignees,  ftating  that  the  time  was 

too  (hort  which  the  commiflioners.  had  appointed  for  the  choice, 
the  perfon  having  been  found  a  bankrupt  only  on  the  21ft  of /fay, 
and  the  fitting  for  the  choice  of  aflignees  on  the  iirft  of  June : 
That  the  debts  proved  at  the  time  of  the  ghoice  amounted  only  to, 
2075  /.,  and  that  the  petitioners  living  abroad,  could  not  in  fo 
ihort  a  time  fend  over  letters  of  attorney  to  vote>  though  their 
demands  on  the  bankrupt's  eftate  would  not  be  lefs  than  i  i,oco/. : 
That  the  afBgn^e  already  chofen  was  a  hatterj  and  not  to  be  fup- 
pofed  converfant  in  foreign  aflairs,  in  which  the  bankrupt's  con- 
cerns chiefly  lay.  The  petition  was  difmifled.  i  AtL  91.  Eh 
parte  Cregnier. 

3.  The  ftatute  having  directed  that  the  chpice  of  aflignees. 
fiiould  be  by  the  major  part  in  value  of  the  creditors,  one  creditor 
if  his  debt  be  large  enough  may  choofe  himfclf.  Cook^s 
B.  L,  4tb  edit.  263. 

yvTiierfi7>  (G.  a)  Aflignees.    Bound  by  what  Ag^eement^  GV. 

made  or  done  by  Bankrupt. 

i»  A  Bankrupt  fratkdulently  procured  a  bill  of  e^chang6>  and 
^  his  aflignees  received  the  money  for  the  bilL  hoasdJCeis^ 
ruled  at  mfi  prius,  that  the  perfon  from  whom  the  bill  was  obtained 
might  recover  the  money  from  the  alfignees,  for  that  the  affign* 
menc  pafled  only  fuch  property  as  the  bankrupt  wag  confiaenti- 
oufly  entitled  to.    Harri/in  v.  Watkir^  PeaUs  N.  P.  1 1 1. 

2.  Katharine  EJfex  had  lived  in  a  ftate  of  familiarity  with  Eantet 
(the  bankrupt),  and  had  had  ivxf  c/nUren  by  him.  Saves  being 
upon  the  point- of  marriage^  agreed  with  CottreU  a  bhekfsiilfa,  that 
if  he  would  marry  Katbarine^  Ukdjettle  land  of  the  yearly  value  of 
i  5  /.  (of  which  CottreU  was  feifed  in  fee  )  upon  her  for.  her  life,  JSavn 
would  pay  him  42  A  down,  and  give  a  bond  for  the  payment  of  400/. 
by  inftalments.  Cp/Zr^// married  the  woman,  and  fettled  the  i^Lper 
oMniMMf  and' had  maintained  a  child  Eavee  had  by  her  down  to  tho 
time  of  the  bankruptcy.  Before  the  firft  inftalment  became  due^ 
Eaves  was  declared  a  bankrupt*    Lord  Mansfield  faidy  this  was  a 
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ftpulatun  in  conjtderaiion  of  marriage :  that  there  was  no  ground  to 
impute  any  fraud  in  the  cafe,  and  the  court  of  K»  B.  certified  to 
the  Chancellor,  that  Cottrell  was  entitled  to  come  in  as  a  creditor 
under  the  coramiffion.    Ex  parte  Cottrell y  Cowp.  742. 

3.  A/ettUment  of  the  real  eftatc  of  Mrs,  Tyrrell  (the  intended 
wife)  being  prepared,  a^  the  fame  was  reading  over  previouiljr  to 
execution,  Mrs.  T*  oh/erved,  there  was  a  miftake^  for  that  a  moietj 
of  the  ptemifes  was  limited  to  the  bufbandfor  life^  and  not  to  her 
feparate  ufe^  as  bad  been  agreed^  and  (he  refufed  to  execute  unlefs 
the  mfiake  was  re£tific;d.  In  order  to  this,  the  intended  hufband 
gave  a  note  in  toriting,  that  the  wife  fhould  take  and  receive  this 
moiety  for  her  fole  and  feparate  ufe  according  to  the  agreement^ 
as  //the  fame  had  been  (o  fettled  by  the  releafe,  and  this  note  was 
delivered  to  the  trudees :  the  hufband  became  bankrupt,  and 
upon  A  bill  by  the  wife,  the  Majler  oftbeRolk-hxAA^  thit  the  afi^. 
fignees  were  bound  by  t^is  agreement  of  the  bankrupt.  TyrreU 
V.  Hope,  2  Atk.  558- 

4^  MTS.,Devereux  bein|  indebted  to  Kepkall  in  71  /.,  gaye^lyni 
her  promiflbry  note  for  that  fum*  Ketikalt  being  indebted  to  Bydi 
in  92  /•  19  /.,  gave  him  this  note  in  part  payment,  but  did  not  in^- 
dorfe  it,  Xe^kail  became  bankrupt,  and  his  aflignees  received  the 
7 1  A  o^  Mrs.  J5/s  executors,  giving  an  Indemnity  ,-  but  Lord  Hard-- 
vfi^e,  upon  a  petition,  ordered  them  to  pay  the  71/.  to  Byas, 
Ex  parte  Byas,  i  JtL  24. 

5.  A  bankrupt,  after  the  ifluing  of  a  commiflion,  may  indorfe 
a  note  or  bill,  delivered  to  the  indorfee  prior  to  the  bankruptcy  for  a 
valuable  cotiSdera[tten*  T  5OTriiJ^  Pf^irrin^,  at'Nj.P\  Eqfl,2 1*^*  3- 
Effinajfe,  30.  # 

6.  mary  Coyfegame  was'  bifore  her  marriage  entitled  to  an  an- 
nuity of  40  /.  per  annum^  fecurcd  by  a  bond  and  warrant  of  attorney 
given  to  yhac  Wear,  in  triifi  for  her.  Her  hufband  became  a 
binkrupti  and  upon  his  hft.  txamination  delivered  up  this  bond 
and  warrant  of  attorney  to  his  ailignees.  Upon  a  petition  Lord 
Hardmcti  ordered  the  aflignees  to  deliver  the  bond  and  warrant 

f  attorney  to  Wear ,  for  the  benefit  of  the  Vfife*   Ex  parte  Coyfegame^ 

02  JunryT  S3*     i -4rA- 192. 

7.  If  the  wife  of  the  bankrupt  prior  to  her  marriage  was  entitled 
to  a  truft  eftate,  the  .aflignee^  of  the  hu(band  are  not  entitled  to 
the  property  without  makuxg  a.fettlemcnt  upon  the  wife.  Cookers 
B.L.  259.  ^h'tdit.  and  cafes  there  cited.  Worrall  v»  Marler. 
Bt^man  v.  Pell^  I  Co^/.  B.  W*  459.  Hoffman  v.  Clarke,  %  Vef  SiinepoiBV 
/Km.  \66m    In  the  latter  cafe,  the  aflignees  confent^d  to  give  the  Burdoo  «. 

'f    »    ./•  Deaii|  Of- 

Wire  nan.  ^U  ^.  Probert,  a  Vef.  job.  607.  68o.    Vii»  aUa  B«on  and  Feme. 

*  I 

8.  Mpitgage.  by  a  tenant  in  tail,  with  a  covenant  {ox further 
affurance,  is  good  againft  the  aflignees  of  the  mortgagor,  although 
no  recovery  was  fuffered.  Pye  r.  Daubuz,  3  Bro.  C.  C.  595. 
Edwards  v.  Appleby,  2  Bro.  C.  C.  652.  n. 

9«  If  a  trader,  after  committing,  an  a6%  of  bankruptcy,  take  a 
bottfe  and  agree  to  pay  half  a  year's  rent  in  advanccj  where  by  the 

cuftom 


48  (ZtreHftor  antt  IBanlrupt 

cuttom  of  the  country  half  a  jrear's  rent  becomes  due  on  the  day 
on  which  the  tenaht  enters ;  the  landlord  after  an  affignraent 
under  the  commiflion^  and  before  the  year  expiresi  may  did  rain 
the  goods  on  the  prcmifos  for  half  a  year's  rent  j  or  if  he  buys  the 
tenant's  goods  at  a  falc  under  the  commiflion,  he  may  retain  the 
amount  of  the  half  year's  rent.  Buchlej  v.  Ta^lor^  2  Term  Rep^ 
S*  R»  6  GO. 

10.  If  a  creditor  before  b;inkruptcy  agrees  to  take  lefs  than  his 
Athtffo  that  it  he  paid  precifely  at  ihi  day^  and  the  debtor  fails  of 
payment  and  becomes  bankrupt,  the  creditor  will  have  a  right  to 
prove  his  whole  debt,  i  Cooke  s  B.  L.  278.  ^ti  edit,  and  the  cafes 
there  clted^ 

"f^^"^'  (H»  a)  Comtnifiiotiefs  or  Ailignees^    Punifhable  or 

relieved.    In  what  Cafes. 

x.TT/HERE  an  alEgnee  is  removed  on  account  of  his  own 
^^    bankruptcy,  "Lord  Hardwicie  was  of  opinion,  that  ie  and 

Bjs  affignees  mull  jwn  with  the  cofnmifHbners  in  executing  an 

aiTignment  to  the  new  iffignecs'.     Ex  parte  Nenvton^  i  Atk,  97. 
2.  The  new  affignees  may  bring  an  a£tipn  againft  the  removied 

aflignees  for  'money  had  and  received.     Smith  v.  Jamefin^  'Peake^i 

JV.  P.  213* 
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^▼^«  "sy>        (^•a)  Purchafers  affedcd.    In  what  Cafes. 

Vide  ante  ^y 

iTvmno.  j^.  a)  Conccalmcnt  of  Bankrupt's  Eftate  punidied. 

i»  npHE  commiffionersi  within  the  time  limited  for  furrender- 
^  ingy  committed  the  bankrupt  until  he  fhould  make  a  fatif* 
faftory  anfwer.  Upon  a  habeas  corpus  it  was  objeded>  that  the 
commiflioners  could  not  examine  after  the  42  days  or  enlarged 
time  for  furrendering  was  ezpiredi  but  the  court  held  dearly 
otherwife.     R.  v.  Perrott^  2  Burr.  1 124. 

2.  Where  by  an  innocent  default  the  bankrupt  has  negleded 
to  funrender  on  the  day  appointed,  the  Lord  Chancellor  may  make 
an  order  for  the  commiilioners  to  be  at  liberty  to  appoint  a  new 
day  for  the  examination  \  and  fuch  order  always  recites  the  fpecial 
circumftances*  Ex  parte  Smithy  March  x,  1785.  Ex  parte  Rodgers^ 
jtmbL  307.  Ex  parte  Grej^  I  Vef.  jun.  195.  Ex  parte  JF'Htep 
2  Bro.  47. 

3.  The  Lord  Chancellor  had  made  an  order  for  the  commif- 
lioners to  appoint  a  meeting  that  the  bankrupt  might  furrender 
and  be  examined*  When  he  appeared^  the  commiiBoners  were 
diflatisfied  with  his  aafwcr^  and  committed  him.    He  now  pcti« 

tioncd 
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tioiied  for  an  order  for  a  meeting  to  take  his  further  examination^ 
ftating  that  he  recolIe£ied  circumftances  more  particularly)  and  was 
defirous  to  Coaform.  The  ailignees  oppofed  the  petition}  unlefs 
he  (hould  pay  the  extra  expence,  which  being  occaHoned  by  his 
dcfiulty  ought  not  to  fall  on  the  edate.  The  petition  was  granted, 
for  the  commitment  is  till  he  conform,  which  he  now  does.  £» 
forte  Grabam^  2  Bro.  48. 

4.  An  application  was  made  to  be  admitted  by  the  commiflion^ 
en  a  creditor  for  21/ ,  and  that  the  clerk  of  the  commiflion  might 
attend  at  the  Old  Bailey  upon  a  profecutiou  of  the  bankrupt  for 
felony  in  not  furrendering.  It  did  not  appear  that  the  bankrupt 
had  fraudulently  abfconded,  and  the  other  creditors  were  fajisfied 
with  his  examination.  Lord  Hardwicke  thought  it  the  intention 
of  the  legiflature  that  the  creditors  (hould  concur  in  fuch  a  pro- 
fccution,  and  refufed  that  part  of  the  petition.  Ex  parte  Wood^ 
iJtk.i2i. 

5.  Lord  Macclesfield  in  feveral  cafes  fupcrfeded  the  commiflion^ 
in  order  to  prevent  a  profecution  for  not  furrenderingi  where  no 
fraudulent  intention  appeared.     Per  Lord  Hardwicke.     Ibid, 

6»  A  clergyman  objedled  to  being  examined  as  to  his  trading, 
becaufe  it  is  penal  for  a  clergyman  to  trade,  and  urged  this  as  a 
reafon  why  the  commiflion  fliould  be  fuperfeded.  The  objeflion 
was  over-ruled,  for  fo  fmugglers  could  never  be  bankrupts,  nor  be 
examined.  If  there  is  any  objection,  it  muft  be  by  demurrer  to 
the  interrogatories »  or  by  habeas  corpus  in  cafe  of  commitment. 
Ex  parte  Meymotf  i  Aik,  aoo.  Ex  parte  Barr,  J  79 J.  Cook^s 
B.  L,  ^tb  edit,  469. 

7.  The  bankrupt  was  charged  by  the  aflfignees  with  having  re- 
ceived fums  of  money  on  a  particular  account,  which  he  had  not 
accounted  for.  The  commifliouers  were  proceeding  to  examine  him 
thereto,  when  this  agreement  was  made  by  the  defendant  with  the 
affi^nees,  that  if  they  would  forbear  having  him  examined,  and  the 
commiflioners  would  den(tfromexamininghim,thedefendantunder'k 
1 3ok  to  pay  the  aflignees  ail  fums  fo  received.  The  aflTignees  brought 
an  aAion  on  this  agreement,  dating  the  bankrupt  to  have  received 
fums  on  the  abovementioned  account  to  the  amount  of  looo/. 
The  court  of  Common  Pleass  on  a  verdi^i  for  the  plaintifi^s,  gave 
judgment  for  them,  but  this  was  reverfed  upon  erjor  in  the  court 
of  King's  Bench ;  for  the  meaning  of  the  examination  is,  in  order 
that  the  creditors  may  find  out  every  thing  concerning  the  eftate ; 
and  this  benefit  they  cannot  lofe  through  any  collufion  or  agree- 
ment of  the  aflignees.  If  he  (hall  be  found  upon  the  examination 
to  have  committed  certain  aj^s,  penalties  attach  upon  him :  to 
fmodier  this  inquiry  is  contrary  to  the  whole  fpirit  of  the  bankrupt 
laws.  The  contrad,  being  againft  public  policy,  is  void.  Nerot 
T.  WoBace  in  Error ^  3  Term  Rep*  B.  R.  17. 

8.  A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors 
their  full  debts,  in  confideration  that  they  would  not  proceed  any 
further  under  a  commiflion,  is  good  in  law.  JSaye  v.  Robt.  Bolton^ 
tTerm  Rep,  B,  R*  134.     January  l^9S• 

VouUl.  E  9.  If 
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9.  If  a  bankrupt  fwcars  roundly  and  fullyy  the  commiflionfrtf 
though  they  difbelieve  him,  cannot  commit  him.  Ex  parte  PedUy^ 
Csoke^s  3.  L.  4/A  edit.  480.  Ex  parte  Nowlan^  6  Term  Rep, 
B.  R.  118. 

10.  If  an  attorney,  required  to  anfwer  the  matters  of  an  affi- 
davit, fwear  in  his  exculpation  to  an  incredible  ftory,  the  court 
will  grant  an  attach qlent  again (l  him,  though  he  pofitively  deny 
the  malpra£tices  imputed  to  him.  In  the  matter  of  Crofsley  and 
others^  6  Term  Rep,  B.  iJ.  701.     Jfwe  179^. 

11.  One  examined  as  to  another's  bankruptcy,  anfwered  as  to 
his  remembrancei  and  that  he  could  not  pofitively  fwcar  to  the 
time,  i^c.  The  commiHTioner  committed  him  for  not  giving  a 
pofitive  anfwer;  on  habeas  corpus  he  was  difchargcd.  2  Ch, 
Ca.  72.  S.  P.  Alilier's  cafe,  3  tVi/f.  427.     2  Blackji.  Rep.  881. 

1 2.  A  general  anfwer  by  a  bankrupt  to  a  prirticular  quedion 
will  not  be  fufficient,  as  where  the  bankrupt  was  afked  to  give  an 
account  of  a  deficiency  of  2751  /.,  it  not  appearing  by  his  books 
what  was  become  of  the  fame,  and  how  he  had  applied  and  dif* 
•pofed  thereof.  Anfwer — 150/.  cxpcnces  in  journies  to  eftablifli 
trade ;  difcount,  noting,  intereft  on  bills  an^  notes,  premiums 
200/.;  lofs  by  a  horfc  15  A,  houfekeeping  500/.;  lofs  of  1886/. 
by  felling  goods  under  prime  cod,  and  that  it  did  not  appear  in  his 
books  becaufe  he  did  not  wi(h  his  (hopman  to  know  the  nature  of 
his  dealings.  After  the  bankrupt  had  figned  the  anfwer,  and  the 
warrant  prepared  for  his  commitment,  he  voluntarily  acknow- 
ledged to  have  lent  fome  money,  alnd  depofited  fome  for  particular 
purpofes.  Thefe  anfwers  were  held  infufficient.  Langhornis 
cafe,  2  Blacift.  Rep.  919. 

13.  To  a  queftion,  requiring  an  account  of  fums  unaccounted 
for  in  the  books,  a  general  anfwer,  viz.  <*  On  goods  fold  laft 
*<  year'I  have  loft  upwards  of  2000/.,  and  by  mournings  I  have 
^*  loft  upwards  of  1000/.,  and  for  nine  or  ten  years  have  been 
*<  extremely  extravagant  and  fpent  large  fums,"  is  not  fufficient. 
And  a  further  anfwer,  ftating  himfelf  to  have  fpent  5000/.  upon  a 
particular  woman,  and  the  times  of  fending  it,  but  denying  recol- 
le£bion  of  what  he  gave  her  in  the  three  fiift  years  of  their  con- 
n^ion,  was  hrld  infufficient.     R.  v.  Perrott,  2  Burr.  11 22, 

14.  A  commitment  **  till  he  (hall  conform  himfelf  to  our  au- 
<<  thority,"  is  bad  ;  forlhe  conforming  may  relate  to  other  parts 
of  their  authority  befides  the  being  examined.  Bracfs  cafty 
I  %alk.  348. 

15.  A  commitment  concluding  thus,  **  or  otherwife  difcharged 
**  by  due  courfe  of  law,'^  was  held  bad,  not  purfuing  the  ftatute. 
Hollingjhead^s  cafe,   l  ^alh.  351.      I  Ld.  Raym.  85  X. 

16.  A  commitment  <<  for  having  notorioufly  prevarieated  on  his 
*^  examination,''  until  he  fliould  make  full  difcovery,  or  be  other** 
Vife  delivered  by  due  courfe  of  law,  was  held  bad.  R*  v.  Nathem^ 
2  Sir.  880. 

.1 7.  A  comnaitment  till  the  bankrupt  (hguld  **  full  anfwer  make 
*^  to  all  fuch  ctteftions  a$  (hall  be  put  to  himi  as  aforefaid^^  was 

held 
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htld  clearly  bad.    The  words  of  the  a£l  muft  be  piirfued/  Mtlltt*^ 
ccjey  2  Blackjl,  Rep,  882.  1 1 44. 

18.  After  the  expiration  of  the  42  days»  the  afligilee  gave  the 
bankrupt  notice  to  attend  him  to.  explain  matter^  relating  to  hii 
edate;  the  bankrupt  refufed,  unlefs  upon  condition  of  haying  his 
certificate.  The  allignee  applied  to  the  Chancellor  to  conlpel  his 
attendance.  On  the  aflignee's  undertaking  for  the  creditors  under 
the  commiflion  not  to  arreft  the  bankrupt,  the  Chancellor  madfe 
the  order.  Ex  parte  Turner,  i  Atk.  148.  Vld.  2  Blachji,  Rep.  11 89; 

19.  The  bankrupt's  fifter  took  by  his  orders  a  piece  of  plate  of 
the  bankrupt,  and  fold  it  for  the  neceffary  maintenance  of  himfelf 
and  fix  children.  The  afiignees  recovered  the  value  againft  heri 
Thomfin  V.  Counce/I,  i  Term  Rep.  5.  i?.  157. 

(N.  a)  Of  Set-ofF,  where  there  are  tautual  Debts;    7v^ner  i»». 

I  ■ 

I.  'T^  H  £  defendant  in  an  adion  by  afligneesi  pleaded  a  boiid  as 
•*'    a  fet-off.     Held  bad.     Ryal  v.  Lartirtj  i  Jf^i/f,  155* 
a.  This  cafe  was  afterwards  over-ruled,  and  the  court  held  that 
the  (tatutes  of  fct-off  did  extend  to  aflignees.     Ridout  v.  Brought 
Ccwp.  133.  S.  P.     Locie  V.  Bennett  2  Atk.  49. 

3.  If -^.  is  debtor  to  a  bankrupt  before  the  bankruptcy,. and  a  r7^/Fietch- 
creditor  upon  a  contingency  that  takes  place  after  it,  he  cannot  "21'  ^y*^*^** 
fet  off.     Sx  parte  Groomed    i   AtL    119,     Hancock  v,  Entwtjle^  B.R.ia.* 

3  Term  Rep,  B.  R.  435. 

4.  A.  became  bound  as  furety  for  jS.,  who  in  order  to  indem- 
nify him  agreed  that  he  fhould  retain  out  of  any  money  which 
ihould  be  due  from  him  to  B.  in  refpe£t  of  any  dealings  between  ' 
them  in  trade  fo  much  as  he  ilioiild  pay  on  the  bond  :  B.  after- 
wards fold  goods  to  i/.  of  lefs  value  than  the  money  fecured  by  the 
bond,  and  then  became  a  bankrupt,  and  A,  was  obliged  to  fatisfy 
the  bond  :  Held,  that  the  aiEgnees  of  A.  could  not  recover  in  an 
a£tioQ  for  goods  fold  and  delivered,  there  being  nothing  due  to 
the  bankrupt's  eftate  on  the  original  contra£l.    Dob/on  v.  Lockhart^ 

S  Term  Rep,  E.R,  133.     January  1793. 

5.  A.  pofieiTed  of  a  note  of  the  bankrupt,  after  the  bankruptcy 
indorfed  it  to  JS.  a  debtor  of  the  bankrupt  \  it  was  not  allowed  to 
be  fet  off  againft  the  afiignees  in  their  fuit  againft  B,  Marjfj  v. 
Chambers^  2  Str,  1234.     Dickfon  v.  Evans^  6  Term  Rep.  B.  R.  57* 

6.  Hedl  was  holder  of  a  bill  for  200  /.  accepted  by  the  bank* 
nipt,  which  he  indorfed  away  :  The  bankrupt  at  the  time  of  the 
Bankruptcy  held  a  bill  accepted  by  Hall  for  90  /.  after  the  bank- 
niptcy  :  Rail  took  up  the  bill  accepted  by  the  bankrupt,  and  which 
he  had  indorfed^  and  he  now  claimed  to  fet  off  the  90  /.  and  prove 
for  die  refidae :  Held,  he  might  prove  for  the  200/.,  but  could 
not  fet  off  the  amount  of  bis  own  acceptance^  Ex  parte  Hally 
Fekruarj  1 797.     Cooke's  B,  L.  4th  edit.  567. 

7*  Doubtfuly  whether  a  creditor  under  a  feparate  commiflion 
^sinft  if.|  and  debtor  to  a  joint  commiffion  agaii^ft  A»  and  B., 

£  a  can 
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can  fet  off  the  debt  he  owes  the  latter  by  his  demand  againft  the 
former.     Ek  parti  Edwards ^  I  Atk.  loo.     January  1745. 

8.  Bill  of  exchange,  accepted  by  A.  is  in  the  hands  of  B.^  B. 
buys  goods  of  A.  This  is  a  mutual  credit.  Hankey  v.  Smith, 
^Verm  Rep.  B.  R.  507. 

9.  A  furviving  partner  may  fct  off  a  joint  debt.  Slipper  v. 
-Btedfioflff  5  Term  Rep,  B,  R.  493.  Em  parte  ^nntin,  3  ye/i 
Jun,  248. 

10.  A  bond  given  by  the  bankrupt  to^.,  payable  at  a  day  after 
the  bankruptcy  (hall  be  fet  ofF  againd  a  fimple  coniraA  debt  of  A. 
to  the  bankrupt)  on  a  fuit  by  the  aflignees.  Ex  parte  Prefeoit, 
lAtk.  231. 

1 1«  A.f  B.f  and  C.  engaged  in  an  adventure  in  trade.  A.  paid 
the  whole  purchafe  money,  for  two-thirds  of  which  the  others 
paid  him  intered,  and  he  conducted  the  concern.  Befor^  fending 
the  goods  abroad  C  became  bankrupt,  being  then  in  debt  to  ^  in 
other  fums.  The  fpeculation  being  profitable,  the  aflignees  claimed 
one-thtrd  of  the  gains.  A.  was  allowed  <to  retain  for  his  whole 
^  demand*     French  v.  Fenn^  Cooke's  B.  i.  4th  edit.  569, 

y  12.  A  packer  may  retain  goods  till  he  is  paid  the  price  of 
packing,  aind  if  he  has  another  debt  due  to  him  from  the  fame 
perfon,  the  goods  ihall  not  be  taken  from  him  till  he  is  paid  the 
whole,  notwilthftanding  the  debtor  is  a  bankrupt.  Ex  parte  Deezx, 
I  Atk.  228.  June  1748.  Kirkman  v.  lValker^6Term  Rep,  B.  R.  1 4. 

13.  Where  the  defendant  lent  his  acceptance  to  the  bankrupt 
on  a  bill  which  did  not  become  due  till  after  the  a£t  of  bankrupt- 
cy, and  was  then  outftanding  in  the  hands  of  third  perfons,  yet 

-     the  defendant  having  paid  the  amount  after  the  commiflion  iflued, 
and  before  the  adion  brought  by  the  aflignees,  was  allowed  to  ftt 
x>ff  this  under  the  words  "  mutual  credit*^  in  the  5  Geo*  2.  r.  30. 
/.  28.     Smith  V.  Hodfon^  4  Term  Rep.  B.  R,  211. 

14.  A  broker  with  z  del  credere  commifTion  was  allowed  to  fet 
off  a  lofs  upon  a  policy  of  infurance  happening  before  the  bank- 
ruptcy, in  an  a£lion  by  the'afftgnees  of  the  underwriter,  for  the 
premiums  of  various  policies  underwritten  by  him.  Grove  v.  Du-- 
hois,  I  Term  Rep.  B.  /?.  112.  S.  P.  Bize  v.  Diihafon,  I  Term  Rep. 
B.  R.  285. 

15.  Where  a  broker  afled  without  a  del  credere  commiflion,  ht 
was  not  allowed  to  fet  off  money  due  from  the  underwriters  on 
lofies.      JVil/on  v.  Wat/on,   i  Efpinajfe^  274. 

1 6.  Where  a  broker  having  given  up  the  policy  to  his  prineipal, 
got  it  back  for  the  purpofc  of  obtaining  payment  from  the  under- 
writers, he  was  held  to  have  a  lien  on  it  for  his  general  balance. 
Whitehead  v.  Vaughan^  Cookers  B.  Z..  j\tb  edit,  459.  S.  P.  Parker 
V.  Carter,  ibid, 

17.  In  an  a£lion  by  the  aflignees  of  ihtp< owners  againft  the 
captain  for  the  value  of  the  (hip,  it  was  held,  that  the  captain  could 
not  fet  off  the  money  he  had  expended  in  the  repairs  of  the  (hip^ 
which,  after  being  repaired,  he  had  delirered  to  the  bankrupt. 
Wiikins  y.  Carmichael,  Dc&gl,  $1.     Cook/s  B*  L*  461.  /^h  tdii,. 
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1 8.  Plaintiff,  aflignce  of  Sir  Stephen  Evans,  filed  his  bill  againft 
the  Hudfoffs  Bay  Company  to  fufFer  him  to  transfer  ftock.  The 
company  infifled  that  Sir  Stephen  was  their  banket,  and  greatly  in- 
debted to  them,  and  that  they  had  a  bye-law  to  fubje£i  the  ftockof 
each  member  to  fatisfy  the  debt  he  fliould  owe  the  company,  and 
tbejr  alfo  infifttd  upon  the  claufe  in  the  bankrupt  ads,  which  di- 
re£ls  the  commiflioners  to  ftate  the  account  between  mutual 
dealers ;  and  therefore  that  they  were  entitled  to  hold  the  ftock, 
and  to  account  only  for  the  balance,  if  any ;  and  of  this  opinion 
was  the  court.  Gibfon  v.  HudforCs  Bay  Company^  2  Str^  645* 
I  Eq.  Ca.  M.  9. 

19.  Mrs.  Bi/bop  was  reflduary  legatee  and  furviving  executrix  of 
her  huiband,  to  whom  Church  and  one  Owen  had  given  a  bond 
for  the  payment  of  a  fum  of  money.  Church  one  of  the  obligors 
died,  and  Mrs.  Bijhop  was  indebted  on  her  own  private  account 
to  Owen,  who  was  become  a  bankrupt.  Mrs.  Bijhop  not  allowed 
to  fet  off  the  joint  bond.     Bj/hcp  v.  Church,  3  Atk.  6pt  • 

(0.  a)    Demeanor  and  Crime,    in  Bankrupt's  ijot  7y»«»  "7* 
appearing  and  difcovcring  his  Efiedis ;  and  how 
the    Commiilioners    are     to    proceed    for    th^F 
Purpofe. 

Yidifiat.  5  Geo.  2.  c.  30./  I,  2,  3,  4,  5,  6.  15,  16,  17,  18,  19, 
and  5  Geo.  2.  c.  50./^. 

(P.  a)   The  Bankrupt's  Perfon  protefted ;  in  what  7^'°"»9> 

Cafes. 

I.  *pHE  (latute  ;  Geo,  2.  c.  30.  allows  bankrupt  forty-two  dayi 
*     to  furrcnder  in. 

2.  This  privilege  extends  to  debts  not  proveable.  Dathy  v% 
Bjugkan^  5  Term  Rtp.  B,  R.  209. 

4.  Levi  So/oman  came  from  Holland  to  England  within  the 
firtj'two  days,  with  intent  to  furrender  himfelf  on  the  forty-fecond 
<iay  i  but  finding  the  day  enlarged,  did  not  mean  to  furrender 
himfelf  until  the  enlarged  day.  In  the  intermediate  time  he  was 
orre/led  by  one  of  his  creditors.  The  court  held  he  was  not  enti- 
tied  to  the  privilege.     Kenyan  v.  Solomany  Cowper,  156. 

4*  Lord  Hardwickt  faid,  a  bankrupt  may  be  taken  and  (iarren« 
dercd  by  his  bail  within  the  time  of  privilege.  1747.  Ex  part* 
Gibbons,   1  jftL  238.     Cooie's  B.  L.  1 14.  4th  edit. 

5*  The  privilege  extends  to  protefk  a  bankrupt  againft  an  at- 
tachment for  non-payment  of  money.  Ex  parte  Parker,  14^2^. 
17J7.  Cooke's  B.  L.  115.  4th  edit. 
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7Vincri3o.  (R..  j^^  Qf  the  SuFplus  and  Allowance. 
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I.  :•  A    Bankrupt,  before  the  final  dividend,    petitioned   for  hi« 
*^    allowance,  having  paid    lo/.   in  the  pound.      Refufed. 
For  till  the  final  dividend  it  cannot  be  afcertained  what  the  eftate 
v^iil  produce.     Ex  parte  Stiles^   i  Ath  2c8. 

2.  |t  was  held  that  the  bankrupt  was  not  entitled  to  his  allow- 
ance till  be  had  got  his  certificate.  Ex  parte  Grier^  i  ^tk,  207. 
Crootne  v.  Potts ^  6  V^erm  Rep,  B.R.  548. 

3.  The  reprefentativeg  of  a  bankrupt,  whofe  eftate  pard  10 s. 
ia  the  pounds  were  held  to  be  entitled  to  the  allowance.  Ex 
parte  Ci^ot^^  |  /ItL  209.  3  J^ti.  814.^  £^  parte  Trap,  I  jitk. 
208. 

4.  A.  joint  commiflion  iflucd  again  ft  j4.  and  JS.  The  joint 
debts  amounted  to  22,796/. ;  the  joint  effcfls  to  about  5000  /. ; 
y/.'s  feparatc  effefts  above  30,000/.;  the  debts  proved  againft  his 
feparate  eftate  15,804/. ;  but  were  in  fzGt  almoft  all  debts  of  the 
plutnerihip,  for  which  they  were  }.ointIy  and  feverally  bound. 
J?.'s  feparate  eftate,  after  paying  his  feparate  creditors,  wa;  about 
1700/.  The  joint  creditors  were  paid  16/.  in  the  pound,  of 
\Aich  jf.^s  eftate,  including  a  moiety  of  the  joint  eflFefts,  paid 
about  I2X.  6d.i  i^.'s  about  3/.  6d.  A.  petitioned  to  have  his 
allowance  of  10 1,  per  cent,  on  his  feparate  eftate,  and  alfo  an 
alfbwirtcc  on  the  joint.  The  Lord  Chancellor  declaicd  that  the 
bankrupts  were  together  entitled  only  R)  *ohc  allowance  of  300  /. 
n)iz.  10  per  cent,  in  refpeft  of  their  joint  arid  feparatc  cftates,  to 
he  paid  to  them  in  proportion  to  the  fliare  which  the  furplus  of 
each  feparate  eftate,  after  paying  their  feparate  debts,  and  their 
refpeftive  moieties  of  their  joint  eftates,  contributed  to  the  pay- 
ment of  their  joint  debts.     Ex  parte  Bate,  Cooke's  B.  L,  Ath  edit, 

533- 

5,  The  eftate  being  more  than  fufficieht  to  difcharge  the  debts, 

the  Lord  Chancellor  ordered,  that  the  debts  which  bore  intercft 
originally  fliould  be  paid  with  intereft  after  the  bankruptcy,  fo  as 
the  whole  fum  paid  on  bond  debts  did  not  exceed  the  perialtie^^ 
before  any  furplus  Ihould*  be  paid  to  the  bankrupt.  Bromley  v. 
Gdodercy  i  Atk.  80. 

6.  Where  the  bankrupt,  after  an  order  to  fuperfede  the  com- 
miflion on  payment  of  his  whole  debts,  let  it  fleep  for  10  years, 
the  Chancellor  direfted  that  he  (hould  pay  intereft  on  the  debts 
that  did  not  originally  carry  intereft  from  the  time  they  were 
Kquidated  by  the  Afafter's  report.  Ex  parte  Rooke,  i  Atk,  244. 
^/V/f  ex  parte  Morris,  3  Bro,  79.  Ex  parte  Haniey,  5  JSro.  50^. 
Ex  parte  Champion  J  3  ifro.  43  sC  ' 
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V 

(S.  a)  Certificate  and  Difcharge.  yvinerfni 

I.  2/^f^EO,  2.  c.  SI*  f'  9-  Where  any  perfon  fhall  fraudu- 
^^  lently  fwear  a  debt  is  owing  to  him  from  the  bankrupt^ 
which  is  not  really  due,  and  fhall  thereupon  fign  the  certificate; 
unlefs  the  bankrupt  (hall  difclofe  the  faid  fraud,  before  the  certi- 
ficate is  figned  by  the  commilRonerSy  the  certificate  (hall  be  null 
anckvoid. 

2.  S.  10.  Where  a  creditor  refides  in  foreign  parts,  the  letter 
of  attorney  of  fuch  creditor,  attefted  by  a  notary  public  in  the 
ufual  manner,  (hali  be  a  fufficient  evidence  of  the  authority  by 
which  the  perfen  thereby  authorifed  figns  t.he  bankrupt's  certifi- 
cate. 

3.  Four  parts  in  five  in  number  and  value  of  the  creditors  who 
had  proved,  had  figned  the  certificate  •,  a  petition  to  ftay  the 
allowance  was  prefented  on  behalf  of  pcrfons  whofe  debt  depended 
on  the  taking  of  an  account,  and  who  did  not  fwear  to  a  balance 
in  their  favor.  The  certificate  was  allowed.  Ex  parte  John/on^ 
I  Ath,  82. 

4.  A  certificate,  figned  by  the  creditors  in  the  Hfetime  of  the 
bankrupt,  but  not  confirmed  till  after  his  death,  was  held  good. 
Br&m/ej  v.  Goodere^   i  Atk.  77. 

5.  A  trader,  who  refided  in  Irclandi  came  over  to  England^ 
and  was  declared  a  bankrupt  here.  Lord  Hardivicke  poftponed  the 
allowing  of  his  certificate,  to  i^^ive  an  opportunity  to  Iri/b  credi-* 
tors  to  fend  over  affidavits  to  prove  their  debts.  For  the  allowing 
of  certificates  is  difcretionary,  in  the  commifiioners  firft,  and  after- 
wards in  the  Lord  Chancellor,  and  a  mandamus  will  not  lie  to 
compel  it.  Yet  it  ought  not  to  be  either  refufed  or  granted 
arbitrarily,  but  according  to  the  iairnefs  or  fraudulent  behaviour  .  ' 
of  the  bankrupt.     Ex  parte  li^iHiamfon^   t  Ath.  82. 

6.  Four  parts  in  five  of  the  creditors  figned  in  Maj  ^740«» 
Danfte  and    Morfon^    who  had  claimed   under  the  commiffion, 
petitioned   againtt  the   allowance,    on   fuggeftlon  of  a  collufiye 
conveyance  by  the  bankrupt  to  his  fon.     The  I^rd  Chancellor 
referred  it  to  the  commifiioners  to  inquire  into  the  debt  claimed^ 
and  into  the  circumftances  of  the  conveyance.   The  commiffionera 
being  fatisfied  on  examination,  certified  that  they  had  reviewed 
the  certificate,  and  that  four  parts  in  five  had  figned.     Two  days 
before  this  meeting  Morfun  had  died,  and  nobody  appeared  to 
fupport  his  claim,  or  litigate  the  confideratlon  of  the  conveyiince. 
At  this  meeting  feveral  creditors  proved,  but  did  not  join  in  peti- 
tiooiog  againft  the  allowance.  The  reprcfentatives  of  Morfiti  now 
contefied  the  allowance  on  thefe  grounds;  and  alfo  becaufb  there 
were  feveral  new  creditors  who  figned  at  that  meeting,  the  certi- 
ficate already  figned  was  void,  as  there  were  not  jhen  four  parts 
in  five.    The  Lord  Chancellor  allowed  the  certificate.     Ex  part^ 
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7.  The  commiffion  ^8  taken  out  ia  April  s  the  certificate  was 
Cgned  in  a  month:   The ])rincipal  part  of  the  creditors  liTcd  in 

-  '  Cuernfey^  and  few  of  them  had  had  time  to  prove  their  debts. 
The  Lord  Chancellor  thought  «fuch  precipitation  very  improper, 
and  (layed  the  allowance.     Ex  parte  Saummrezt  i  Atk.  84, 

8.  Where  the  commiQion^  was  taken  out  on  loth  September^ 
;  ^nd  the  certificate  figned  on  the  30th  November :    The  Lord 

Chancellor  ftayed  the  allowance,  as  too  precipitate,  jtrum. 
I  Atk.  84. 

9*  Where  fourparts  in  five  have  figned,  the  Chancellor  ^1 
not  flay  the  allowance,  unlefs  upon  application  of  fome  perfon 
who  h^s  proved  a  debt  or  fhewn  a  reafonable  ground  of  claim  ; 
for  if  he  has  not,  he  is  tiot  withitf  the  rule  for  aiTenting  to  or 
dilTenting  from  the  certificate,     i  Jtk.  83. 

10.  Executors  may  fign  ;  but  if  they  have  alfo  claims  in  thein 
own  right,  they  cannot  fign  in  both  cap^ci^ies.     Ex  parte  Sauma- 
rez,  I  jitk.  85. 

1 1.  The  bankrupt's  father  was  principal  creditor,  and  chofe 
himfelf  fole  aiSgnee ;  he  dying  inteflate,  the  bankrupt,  as  his 
reprefentative,  chofe  himfelf  affignee,  and  figned  his  own  certifi-* 
cate  :  This  was  held  regular.  For  otherwife  it  never  could  be 
figned^  as  no  other  perfo^  can  reprefent  this  creditor.  Green^ 
260. 

12.  Where  there  were  joint  and.  feparate  commifEons,  it  waa 
)ield  that  a  creditor  under  the  joint  commifTion  might  aiTent  to  or 
ixtknt  from  the  certificate  under  the  feparate.     Ex  parte  Turner^ 

1  Atk,  97.  ^ 

13.  If  the  creditor  ele£l$  to  proceed  at  law,  yet  he  may  aflent 
to  or  difTent  from  the  certificate  ;  for  otherwife  the  r^fl  of  the 
creditors- might  difcharge  the  bankrupt  from  the  remedy  purfued 
againfl  him  at  law.  Ex  parte  Capot,  i  AtL  220.  Ex  parte 
liind/ey,  Ibid* 

14.  The  bankrupt  had  within  a  year  before  his  bankruptcy  loft 
500  /.  in  infuring  iq  the  lottery.  This  was  held  not  to  be  gaming 
within  the  5  Geo.  a.  fo  as  to  prevent  his  getting  his  certificate. 
Lewis  V.  Piercy,   i  H,  Blackft.  29. 

15    If  any  of  the  creditors  are  induced  by  money  to  fign  the 
certificate,  and  the  bankrupt  knows  of  it  at  any  time  before  the 
allowance,  the  certificate  is  void.     Robfons,  Calze^  DougL  216. 
V  16.  Where  the  fifler  of  a  bankrupt  paid  money  to  a  creditor, 

to  induce  him  to  fign  the  certificate,  (he  recovered  it  back  in  an 
aAion.       Smith  v.  Bromley^    DougL  670.      Cockjbot  v.  Bennet^ 

2  Term  Rep,  B.  R,  766. 

^  17.  By  a  deed  of  compofition  between  a  trader  and  his  credi- 

tors, it  was  agreed  that  the  trader  (hould  give  his  bills  accepted 
by  a  friend  for  xox.  in  the  pound,  payable  in  certain  proportions 
ai  fixed  periods,  and  his  own  promiffory  notes  for  the  remaining 
5  J.,  and  that  the  creditors  (hould  be  at  liberty  to  take  his  own 
potes  for  the  full  of  their  demands,  if  they  pleafed.  One  of  the 
jpfedifors  Ylfy>  figned  the  deed  took  bills  from  the  debt9Ti  accepted 
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bf  his  friend,  for  the  15/.  in  the  pound,  payable  at  the  fame 
refpedive  times  as  the  bills  agreed  to  be  given  by  the  deed  of 
compoGdon.  The  payment  of  thefe  bills  was  refijted  upon  the 
ground,  that  it  was  a  fecurity  beyond  that  agreed  for,  and  greater 
dian  the  other  creditors  obtained ;  but  the  tranfa£tion  was  ad- 
judged fair,  the  creditor  not  receiving  more  than  the  others* 
Fe^e  T.  Randall^  6  Term  Rep.  B,  R.  146.  Jan.  1 795. 

1 8.  To  an  adion  on  a  bond  the  defendant  pleaded  that' the 
plaintiff  had  petitioned  againft  the  allovirance  of  the  defendant's  ^ 
certificate,  and  had  obtained  the  bond  as  an  inducement  to  with- 
draw the  petition.    The  court  gave  judgment  for  the  defendant^ 
OTcr-mling  the  cafe  of  Lewis  ▼•  Chace^  1  P.  Wms.  620.   (7  Vku 

Air.  13a.}     Summer  y.  Brady y  I  H.  Blachft.  647. 

19.  An  agreement  to  pay  a  fum  of  money  to  all  the  creditors^ 
as  an'inducement  to  fign^  was  held  to  be  void.  Jones  v.  Berkley^ 
Dough  6Ti. 

20.  Giving  1000/.  as  portion  to  a  nteee^  does  not  avoid  the 
certificate;  for  the  ftatute  relates  only  to  children.  Ex  parte  Sou* 
marezp  1  jttk.  86. 

21.  One  employed  an  attorney  to  recover  a  debt  for  him,  and 
having  recovered  it,  got  a  rule  on  the  attorney  to  pay  in  what  was 
due  to  him  from  the  money  recovered.  Before  payment  the 
attorney  became  bankrupt,  and  after  his  certificate  the  client 
moved  to  revive  the  former  rule.  Ptr  cur. — The  certificate  is  a 
hix  to  the  demand.     Bird  v.  Jonesy  Cookies  B.  L.  /[ih  edit.  509. 

22.  A.  entered  into  a  bond  as  furety  for  J?.,  payable  5  Julj^ 
and  took  from  JS.,  for  his  own  fecurity,  a  bond  in  the  fame  fum, 
payable  the  4  July.  B.  became  bankrupt  before  either  was 
payable;  the  bond  to  A.  was  held  to  have  been  capable  of  being 
proved  under  the  commiffion,  and  therefore  barred  by  the  certifi- 
cate.    Martin  v.  Courts  2  Term  Rep.  B.  R.  640. 

23.  The  teftator  left  wter  alia  50/.  to  A.  when  he  fliould  attain 
the  age  of  21,  and  the  intereft  in  the  mean  time  to  be  paid  him  by 
the  executor,  in  whofe  name  it  fhould  be  put  out  at  intereft.  The 
executor  paid  theTurplus  to  the  refiduary  legatees  ;  but  before  A. 
attained  the  age  of  21,  became  bankrupt,  and  got  his  certificate, 
A  bill  brought  by  A.  againft  the  executor  and  refiduary  legatees, 
was  difinifled.  Walcot  v.  Hall^  CoMi  B.  L.  ^h  edit.  511, 
2  Bro.  305.  5.  C. 

24.  In  an  a£lion  for  rent  on  a  leafe,  due  fince  the  bankruptcy 
of  the  defendant,  he  produced  his  certificate,  and  was  difcharged 
on  common  appearance.     Cantrely.  Graham^  i  Barnes f  61. 

25.  So  on  debt  on  the  reddendum  of  a  leafe,  for  rent  fubfequent 
to  the  bankruptcy,  a  plea  of  the  certificate  was  held  a  good  bar« 
Wadbam  v.  Marlonvy  Cook/s  B.  L.  /\th  edit.  5x3. 

26.  A.  iirilorfed  B.'$  note  to  give  it  credit,  and  took  from  him 
a  negotiable  ordnance  debenture,  as  his  fecurity.  A.  aifigned 
the  debenture  to  C,  as  a  fecurity  for  a  fmaller  fum.  B.  paid  his 
note  when  due  ;  and  afterwards  A.  became  bankrupt  and  got  his 
feytificatct    B.I  after  the  allowance  of  the  certificate^  paid  what 
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was  c^ue  from  A,  to  C,  redeemed  the  debenturei  and  brought  an 
aftion  againft  A.  for  the  money  fo  paid.  The  court  held  that 
the  rijght  to  fue  being  complete  before  the  bankruptcy,  was 
barred  by  the  certificate.     John/on  v.  Shil/er,  DougL  Add.  13, 

27.  A  certificate  under  a  commiflion  of  bankruptcy  in  Ireland 
was  held  a  good  bar.   Bailantine  v.  Golding,  Cookers  B.  L.  /^tb  edit. 

28.  Aflion  for  words :  verdi£J:  for  10  /.  The  defendant  before 
judgment  became  bankrupt,  and  was,  after  his  certificate,  taken 
in  execution.  The  court  held  that  the  judgment  related  to  the 
time  of  the  verdict,  by  which  the  d^^mages  were  afcertained,  and 
was  proveable,  and  therefore  difchargcd  by  the  certificate.  Lang' 
firdy.  £l/iSf  Cooke's  B.  L-  516.  4th  edit,  S.  P.  .  Ayleit  v.  Harford^ 

2  Blaclft.  Rep.  1317.  Lewis  v.  Piercy^  i  H,  BlackJU  29.  6  Term 
.JSiep.  B.  R.  2^2. 

29.  A  certificate  does  not  difcharge  a  bankrupt  from  a  con- 
tingent debt  which  has  not  been  reduced  to  a  certainty,  becaufe 
it  could  not  be  proved  under  the  commiifion.  Cooke's  B.  L>  517* 
4th  edit*  and  the  cafes  there  cited. 

30.  A.  lent  his  acceptances  to  the  bankrupt,  who  gave  him  a 
receipt  as  for  fo  much  money  ^  the  acceptances  did  not  become  due 
till  after  the  bankruptcy.  The  certificate  did  not  bar,  and  the 
receipt  did  not  create  a  debt  proveable.  Smith  v.  Gale^  7  Term 
Rep.  B.  R.  364. 

31.  One  was  committed  for  not  accounting  as  overfeer  of  ,tRc 
poor  :*  he  had  money  in  his  hands  at  the  time  of  hrs  bankruptcy, 
but  h^s  accounts  were  not  fettled  with  the  parifli  till  the  Eq/ler 
following.  On  application  to  be  difcharged,  the  court  held 
this  not  affeflcd  by  the  certificate.  R.  v.  Egginton^  i  Term  Rep. 
B*  R.  369. 

32.  In  anaflion  by  the  affignor  againll  the  aflignee  of  a  leafe, 
on  a  covenant  to  perform  the  covenants  and  fave  him  harmlefs  ; 
bankruptcy  and  certificate  and  the  premifes  having  veftcd  in  the 
afTignees,  is  no  bar.  Mayor  v.  Steward,  4  Burr.  2443.  Ludford 
V.  Barber,  i  Term  Rep.  B.  R.  86. 

33.  An  adlion  of  covenant  fpr  nonpayment  of  rent,  was  fup- 
ported,  notwithftanding  bankruptcy  and  certificate.  Jlli/Is  v. 
Aurielf   I  H.  Blackjl.  433. 

34.  Bankruptcy  is  no  bar  to  an  aflion  of  trover,  though  the 
convcrfion  happened  before  the  bankruptcy.  Where  the  perfon 
has  the  eleftion  to  bring  trover  or  an  aft  ion  for  money  had  and 
received,  he  may  maintain  the  former  not  with  (landing  the  bank- 
ruptcy of  the  debtor,  after  the  caufc  of  aflion  accrued,  and 
though  the  bankruptcy  would  be  a  bar  to  the  latter,  Parker 
v.  Norton^  6  Term  Rep.  B.  R.  695.  May,  1796. 

35.  A  certificate. was  held  not  to  difcharge  adjudgment  on  a 
bail  bond,  where  the  aftion  was  commenced  after  the  bank* 
ruptcy.     Cockrill  v.  Oivjlotiy   i  Burr,  436. 

Sti  quarts         36.  The  certificate  had  been  figned  by  tlie  creditops^  hut  be- 
^efr^ocd     — ?  ^^  aHowance.  the  bankruot^s  goods  were  taken  on  a^*/-! 
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fidas.     The  execution  was  held  regular.     Callen  v.  Mejrici,  could  be  le- 
I  TrfTu  Rfp.  B.R.^6i.  8*"y  «>n^- 

*  "^  dercd  at  the 

b«Dknipt*t»  the  property  of  an  uncertificated  bankrupt  belonging  to  liis  aflignees*     GmVi  B»  i>»  52 1« 

37.  The  certificate  has  its  cffc£k  only  from  the  allowance. 
Tudway  V.  Bourne f  2  Bum  716.  I 

38.  A  certificate  does  not  bar  an  action  for  mefne  profits ;  on 
account  of  the  uncertainty  of  the  damages.  Goodiitle  v.  North, 
DwgL  562.     Guiliver  v.  Vrinkwater^  2  Term  Rep.  B.  R,  261^ 

39.  A  bankrupt  executor  pleading  a  falfe  plea  after  bankruptcy, 
was  held  liable  for  the  cofts;  for  he  is  a  debtor  as  to  the  cods^ 
only  by  his  falfe  plea.     Howard  v.  Jernrnet,  i  Blackft,  Rep.  400. 

40.  A  certificate  is  no  difcharge  from  a  commitment  under  an 
extent  for  the  crown,     ^nort.  i  Ath,  262. 

A  certificate  is  no  difcharge  to  the  fureties  of  a  bankrupt. 

1  Ath.  84. 

41.  Where  the  acceptor  paid  the  draft  of  the  bankrupt  when 
daCy  which  was  not  till  after  the  bankrHptcy»  the  certificate  was 
held  no  difcharge  ^igainft  him.  Toung  v.  Hockley,  2  Blackft.  Rep. 
840. 

42.  Where  a  furety  paid  the  bond  after  the  bankruptcy,  the 
certificate  of  his  ptincipal  does  not  difcharge  his  remedy  againft 
him.     Taylor  v.  Mills ^    Cowp,  525. 

43.  If  the  certificate  is  obtained  before  the  bankrupt's  bail  are 
fixed,  it  is  a  difcharge  to  them,  but  if  not  till  after  they  are 
fixed,  they  continue  liable.  Woolley  v.  Cohhe^  i  Burr,  244. 
S.  P.     Tudway  v.    Bourne,    2  Burr,    716.       Walk§r  v.   Giblet, 

2  Blacljl.  Rep.  8 1 2. 

44.  Bail  in  error  continue  liable,  notwithftanding  the  certi- 
ficate intervenes,  for  they  cannot  furrender  their  principal. 
Soutbcote  V.  Braithwaitej   t  Term  Rep,  B,  R.  614. 

45*  A  certificate  under  a  fecond  commiflion,  was  held  not  to 
proted  future  effe£ts,  where  the  eftate  did  not  pay  15/.  in  the 
pound,  although  the  firft  had,  by  confent,  been  fuperfeded. 
Thornton  v.  Dallas,  Dough  45.  Phllpot  v.  Corden,  5  Term  Rep: 
B,  R,  287.      Gill  V.  ScrivenSf  7  Term  Rep,  B,  R,  27* 

46.  Upon  a  motion  to  difcharge  a  certificated  bankrupt  out  of 
cuftody  on  common  bail,  it  appeared  that  the  commiflion  had 
defcribed  him  as  of  a  different  place  from  that  in  which  herefided^ 
and  other  fufpicious  circumftances  appearing,  the  court  refufed 
the  motion  and  left  him  to  take  advantage  of  the  certificate  at  the 
trial.  Sowley  v.  Jones,  2  Blacift.  Rep,  725.  Vincent  v.  Brady, 
%  H.  Blacift,  I. 

47.  On  a  motion  to  enter  an  exoneretur  on  the  bail  piece,  it 
appeared  the  defendant,  on  his  firft  bankruptcy,  had  not  obtained 
l^is  certificate ;  on  a  fubfequent  bankruptcy  he  got  the  certificate, 
under  which  he  now  claimed  to  be  difcharged.  The  court  held 
ihe  fecond  commiflion,  and  every  thing  done  under  it,  irregular, 
vxi  rejeflcd  the  motion,    Murtin  v,  0  Hara,  Cowp.  823. 
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48.  A  fecond  commifTion  cannot  be  takqn  out  againft  an  un-' 

-     certificated  bankrupt,  and  therefore  he  was  not  entitled  to  be 

difcharged  by  the  certificate  he  had  gained  undtr  it.     Ex  parte 

Proudfoot^    I  Atk.  125.     Ex  parte  HolUfigworthj  ^ih  ivi.   1793. 

Cooys  B.  -L./  525.  4ti  edit. 

CC] 
^V'^'^s;-  (Tj.  a)  Gaoler,  Gfr.  Punilliment. 

I.  I>Y  ftat.  5  Geo.  2.  r.  30.  yi  18.  In  cafe  any  gaoler  fhall  wil- 
^  fully  fufFer  any  bankrupt  to  efcape,  or  go  without  the  walls 
or  doors  of  the  prifon,  until  duly  difcharged,  fuch  gaoler  (hall 
forfeit  500/,  And  by/  19.,  if  the  gaoler  do,  upon  requeft  of  a 
creditor  who  has  proved  a  debt  and  produces  a  certificate  thereof^ 
refufe  to  produce  the  bankrupt,  he  forfeits  lOoA 

>  < 

7VinCTi38.    .  (Y.  a)  Pleadings  and  Evidence. 


I.   A   MAN'S  giving  money  for  notice  when  a  writ  fhoul 
-^  into  the  flierifTs  office  againft  him,  is  no  proof  of 


(hould  come 
an  aft 
of  bankruptcy.     Croxton  v.  Hodges.     Bull.  N.  P.  40.  4  G.  2. 

2.  The  confeflion  of  a  bankrupt  to  a  third  perfon,  that  he  had 
gone  out  of  the  way  to  avoid  being  arrefted,  is  evidence,  Ewens 
Y.  Gold.  Bull.  N.  P.  40.  8  G.2. 

3.  A  bankrupt  caiinot  be  evidence  to  fwear  property  in  himfelf, 
or  a  debt  due  to  his  eftate  before  certificate,  and  without  releafing 
his  fliare  of  the  furplus  and  dividends,  for  elfe  he  is  interefled  ; 
but  he  may  prove  property  due  to  another.  Ewens  v.  Gold.  Bull. 
N.  P.  43.  8  G.  2. 

4.  An  uncertificated  bankrupt  may  be  a  witnefs  to  decreafe 
the  fund,  but  not  to  encreafe  it.    Butler  v.  Cooief  Convp.  70.  1 774. 

5.  In  pleading  the  certificate  it  fhould  be  alleged  generally, 
that  the  caufe  of  adion  arofe  hefore  the  bankruptcy,  -^l/op  v. 
Price^  DougL  160.    1776. 

6.  A  fpecial  demurrer  to  fuch  a  plea,  (hewing  for  caufe,  that 
the  .defendant  had  not  averred  his  having  conformed,  over-ruled, 
and  the  court  denied  the  cafe  of  Parts  v.  Salkeld,  2  Wil/.  139.  to 
be  law.  Cookers  B.  L.  528.  ^th  edit,  Willan  v.  Geordiniy  ^rifim 
1782. 

7.  In  an  a£lion  of  trover  by  aflignees  of  a  bankrupt  to  prove 
the  petitioning  creditor's  debt,  it  was  fworn  by  a  witnefs,  that  the 
bankrupt  hacT acknowledged  to  him,  that  he  owed  the  debt  upon 
which  the  commifTion  had  been  fued  out ;  but  as  this  debt  was  on 
bond,  it  was  held  necefTary  that  the  fubfcribing  witnefs  fhould 
be  called,     jlbbot  v.  Plumte,  DougL  205.  1779. 

8.  The  depofitions  of  the  a£l  of  bankruptcy,  when  recorded 
according  to  the  5  Geo.  2.  c,  30./.  41.,  are  evidence  in  an  aC- 
(ioii  at  (aw  to  prove  tb^  picciCe  Umc  when  the  a^  of  bankruptcy 

W4% 
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was  committed)  if  fpecified  therein.      Janfon  v.  Wifforiy  DougL 
244.    1779. 

9.  In  order  to  prove  property,  where  the  a£tion  is  brought  by 
an  aiEgnee  under  a  commiflion  of  bankruptcy  (who  may  declare, 
if  he  will,  ut  de  bonis  propriis)  it  is  ncccflary  to  prove,  i(l,  the 
bankrupt  a  trader  within  the  ilatute ;  2d,  the  a£t  of  bankruptcy  ; 
3d,  that  the  commiflion  was  regularly  granted  \  4th,  the  aflign- 
mcnt  to  the  plaintifF^  5th,  a  property  in  the  bankrupt.  Rttfl  v. 
Barier,  Bull,  N.  P.  37,     Mich.  8  G.  2. 

10.  A  bankrupt  cannot  be  a  witnefs  to  prove  any  fa£t  to  fup- 
port  the  commiflion,  fuch  as  the  petttionmg  crediror's  debt,  the 
trading  or  his  own  z6t  of  bankruptcy  ;  but  if  defendant  calls  him 
he  waives  all  objedion  to  the  competency  of  his  evidence.  Af^ 
figneet  of  Gill  v.  Woodmafs^  Buli^  N.  P.  38.  Alich.  1 752.  Chapman 
?.  Gardifitr^  2  H,  Blackft.  Rep.  C  P.  279.  and  the  cafes  there 
cited. 

11.  On  a  covenant  to  pay  a  fum  of  money  within  a  certain  time 
after  the  partnerfliip  {hould  be  diflblved,^  a  plea  of  bankruptcy, 
and  that  the  indenture  was  made  before  the  bankruptcy,  was  held 
bad.  It  ihould  (late  that  the  caufe  of  adtion  arofe  before  the 
bankruptcy,  according  to  the  words  of  the  ftatute.  Charlton  v. 
Kingi  4  Term  Rep.  B.  R.  156.  1 79 1  • 

12.  A  declaration  by  a  bankrupt  of  his  motives  for  abfenting 
hionfelf  from  home,  and  made  at  the  time,  is  evidence  in  an 
adion  by  the  afiignees  again (t  a  debtor  of  the  bankrupt,  In  order 
to  prove  the  a£k  of  bankruptcy.  Bateman  v.  Bailey^  5  Term  Rep. 
B.  J?.  512.  1794.     2  E/p.  N.  P.  168. 

13.  A  plea  of  bankruptcy  need  not  be  flgned  by  counfel. 
Leigh  V.  Mcnfeiro,  6  Term  Rep.  B,  R.  496.^  1795. 

14.  If  a  deed  is  produced,  and  acknowledged  by  the  party  to  « 
it,  in  an  a£iion  againft  fuch  party,  it  will  not  be  neceflary  to  pro-* 
dttce    the  fubfcribing    witnefs.      Bowles  v.  Lingiuorthy^   Cookers 
B.  L.  561.  4th  edit. 

ij.  A  bankrupt  may  be  called  ajrainft  the  affignees  to  explain  a 
doubtful  aft  of  bankruptcy,  Oxlade  v.  Perchard,  2  E/p.  N.  P. 
287^. 

16.  Where  a  trader  had  been  twice  a  bankrupt,  in  an  aOiion  by 
the  aflignees  under  his  fecond  commiflion,  he  is  an  incompetent 
witnefe  even  with  a  releafe,  unlefs  he  has  paid  15/.  in  the  pound) 
for  he  is  not  merely  intcrcftcd  in  the  furplus  and  dividends  on  that 
comiQiflion,but  has  a  further  intere{l,to  difcharge  his  future  effefls^ 
which  he  does  by  increafing  the  fund  of  his  fecond  commiflion, 
as  his  future  effeAs  are  liable  in  cafe  he  does  not  pay  15X.  in  the 
pound.  Kennet  v.  Greenwollers^  Efp.  NiP.  Hil.  30  G.  3.  Peahens 
N.P.2.  S.  C. 

17.  An  uncertificated  bankrupt  cannot  be  a  witnefs  to  prove 
ufary  in  a  creditor,  who  had  proved  the  debt  in  qucition  under 
the  commiflion:  thus  in  an  aftionfor  ufury  in  taking  moife 
than  legal  intereft,  to  prove  the  ufurious  contraft  Lighlfoat  the 
borrower  wai  cailkd :  Upon  the  voir  dire  it  appeared^  that  he  had 

not 
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not  repaid  the  money ;  that. he  was  a  bankrupt^  and  had  not  ob« 
^  tained  his  certificate ;  that  the  defendant  was  his  aifigneCy  and  had 

proved  this  debt  under  the  commiflion  ;  whereupon  the  bankrupt 
(the  witnefs)  offered  a  releafe  :  ObjeAion,  that  a  certificate  muft 
be  obtained  before  the  bankrupt  could  be  a  witnefs,  or  the  releafe 
operate  to  make  him  one,  and  that  the  profpefi  of  obtaining  his 
certificate  by  increafing  the  fund,  was  an  intereft  which  rendered 
him  incompetent :  Obje£lion  allowed.  Majlers  v.  DrajUm^ 
2  Term  Rep.  B.  R,  496.  1788. 

18.  If  a  banlcrupt  has  had  his  certificate  and  received  his  allow- 
ance, his  evidence  will  be  admiflible ;  for  he  is  not  bound  to  re- 
fund.    Rtdjei  V.  Rujel,  I  Bro.  C.  R.  269.   1783. 

19.  AfDgnees  muft  prove  the  petitioning  creditor's  debt  by 
th<  fame  evidence  as  muft  have  been  produced  in  an  a£lion  againft 
thc^iankrupt.     Coot/s  B,  L*  ^6%.  4th  edit.  » 

20.  A  creditor  may  prove  the  a£l  of  bankruptcy  if  he  releafes 
to  the  afiignees.    Roopes  v.  Chapman^  PeaUs  N.  P.  19* 

7^"^  '4T.  (Z.  a)  Equity. 

n  ANKERS  received  and  paid  money,  in  honor  of  the  bank- 
-*-*  ruptV  drafts  to  creditors  of  the  bankrupt,  after  notice  of  an 
aB  of  bankruptcy •  The  aflignees  recovered  thefe  monies  of  the 
bankers  in  an  a£lion.  Bill  by  the  bankers,  charging  that  they 
were  entitled  in  equity  to  ftand  in  the  place  of  the  creditors  whom 
they  had  paid.  Lord  Thurlow^  Chancellor,  held,  there  was  «# 
fuch  equity^  and  difmiifed  the  bill.  Hankey  v.  Vernon^  3  Br9* 
C.C.  313. 


tc]  Cuttefp. 


7Vi°eri4S>    (A)  Tenant  by  the  Curtefy.     Of  what  Seifm  J 

actual  or  not. 


SEISED  of  a  manor  to  which  an  advowfon  is  appendant, 

dies,  leaving  iflue  a  daughter  who  takes  hu{band,  and 

dies  before  entry  into  the  manor.    It  feems  that  the  hufband  fliall 


'J. 


not  be  tenant  by  the  curtefy  of  the  advowfon,  nor  of  the  rents 

incident  to  the  manor,  becaufe  he  had  not  feifin  of  the  principal* 

Jf^ale?  MS.  Harg.  note^  4  Co.  Lit.  29.  a. 

a.  Lands  leafed  for  years,  on  which  rent  became  ^^^'^5* 

Iceadcd  on  .the  wife  of  the  plaintiff  as  tenant  in  tail  generaL  She 

•        furviTcd 
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rumved  the  rent-day  three  months,  bat  no  rent  was  ever  received, 
nor  any  entry  made  during  her  life.    Lord  Hardwcle  was  of  opi-  • 

nk)o,  that  this  was  fuch  a  poflefTion  in  the  wife  as  made  the  huf- 
band  tenant  by  the  curtefy  \  and  that  he  would  have  been  tenant 
by  the  curtefy,  even  had  the  wife  died  before  the  rent-day,  as  the 
poffcnion  of  the  leflee  was  the  pofTeflion  of  the  wife ;  but,  as  to 
other  lands,  not  in'leafe,  which  defcended  on  the  wife,  atid  were 
under  the  fame  circumilances,  his  lordfliip  held  that  the  hufband 
was  not  tenant  by  the  curtefy.  Maynard  v.  Pomfret^  3  Ath  469. 

3.  Lands  are  devifcd  to  truRees  for  the  feparate  ufe  of  a  feme 
covert  during  her  life,  independent  of  the  debts  or  controul  of 
her  hufband  \  and  upon  further  trud  to  permit  her,  by  any  deed, 
fe^r.  to  difpofe  of  the  fame.  Held,  that  the  whole  inheritance 
was  in  the  truftces,  and  therefore  the  hufl^and  was  not,  either 
in  law  or  equity,  tenant  by  the  curtefy.  3d  Point  in  Hearle  v. 
Grefnbank  and  others^  3  Atl,  716.      I  V tf.  '^8.  S.  C. 

(C)   In  what  Cafep,  in  refpedt  of  the  Limitation  of  tvioctiso. 

the  Eft  ate. 

See  ButL  note,  dated  in  Suppl.  tit.  Dov^er  (G),/2/?. 

(E)  Tenant  by  the  Curtefy.      Of  what.  Tviner^. 

I.  \17HETHER  a  title  of  honour  admits  of  curtefy,  fee  Harg. 
^^    note  I.   Cc.  Litt.  29.  b. 

2.  Sir  Richard  Sandys^  by  his  will,  direfted  his  truftees  to  con- 
Tcy  a  fourth  part  of  all  his  lands,  in  irujl  for  thtt feparate  ufe  of  his 
daughter ySr^^r  ///>,  fo  as  that  her  hujband  fyoiild  not  intermeddle 
there^vith ;  and  after  his  faid  daughter's  deceafe,  in  truft  for  the 
heirs  of  her  body  for  ever.  I-iord  Hardnvichc  was  of  opinion,  that 
a  devifc  to  the  wife  for  her  feparate  ufe  would  not  bar  the  huf- 
band of  his  tenancy  by  the  curtefy,  becaufe  there  was  a  fort  of  " 
fnftn  in  the  wife.  That  if  this  had  been  an  cftatc  tail  in  the  wife, 
the  huiband  would  have  been  entitled  to  be  tenant  by  the  curtefy, 
and  the  court  might  have  prevented  the  kujband  from  inter- 
meddling with  the  rents  during  the  life  of  the  wife.  But  his 
lordfliip  was' of  opinion,  that  in  this  cafe  the  wife  could  not  take 
an  eftate-tail,  but  an  edate  for  life  only,  and  that  the  hufband  was 
excluded ;  for  that  the  tenancy  by  the  curtefy  depended  ahfolutely 
on  the  cftate*8  being  an  eHzit-taiL  Roberts  v.  Dixwell^  i  Atk,  607. 

3.  Devife  to  A,  and  her  heirs,  and  if  (he  died  before  her  huf* 
band,  he  to  have  ao/.  for  life,  remainder  to  her  children ;  the  wife 
died  before  the  hufband.  Lord  Hardwicke^  Ch.  faid,  that  it  was 
a  rule,  that  in  curtefy  as  well  as  dower,  the  ejlatefhould  come  out  of 
the  inheritance^  and  not  out  of  the  freehold.  That  curtefy  (as 
well  as  dower]  was  an  excrefcence  out  of  the  inheritance,  and  a 
cominttation  of  the  inheritance  for  a  time  in  tht  hufband,  which 

would 
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would  otherwifc  have  ceafed.  That  the  inheritance  mull:  veft  m 
the  wife^  and  then  muft  he  a  pofflbilitj  of  its  defcending  upon  the 
children.  That  the  children  here  took  by  virtue  of  the  remainder 
over,  not  by  defcent  from  the  mother,  and  that  there  was  no  differ- 
ence between  making  an  eft  ate  of  inheritance  to  ceafe  in  the 
wife  On  her  death,  and  to  arife  in  the  childreni  and  a  jojnt* 
tenancy.  That^at  the  moment  of  time  the  hufband  took  by  the 
curtefy,  the  inneritance  muft  defcend  upon  the  children,  and 
therefore  it  was  impo/jible  that  the  father Jhould  in  the  prefent  cafe 
tcdu  as  tenant  by  the  curtefy.     Sumner  v.  Partridge,  2  Atk.  47. 

4.  Elizabeth  Steadman  being  feifed  and  poflefled  of  real  and 
perfonal  eftate,  and  about  to  intermarry  with  William  Paliing, 
did  by  articles  of  agreement  give  and  grant  unto  William  Palling, 
during  her  natural  life,  the  intereft  of  all  her  money,  and  the 
rents  of  all  her  eftates,  and  this  for  the  maintaining  the  houfe 
and  educating  their  children,  until  Thomas  Steadman  and  EJiza^ 
heth  Steadman,  fon  and  daughter  of  the  faid  Elizabeth  Steadman, 
fhould  -come  of  full  age,  or  be  married,  which  (hould  happen 
firft,  then  the  faid  Thomas  or  Elizabeth  fliould  receive  their  juft 
portions,  of  money  or  eftates,  as  was  or  (hould  be  due  to  them, 
as  lawful  heirs,  to  their  fathers  but  if  it  fliould  fo  happen  that  the 
faid  Elizabeth   Steadman  (hould  die  before  the  above  children 
came  to  their   feveral  fortunes,    then    (he    might  difpofe  of 
all  her  eftates  and  fortune,  as  the  faid  Elizabeth  (hould  think 
proper.     The  articles  were  of  the  hu(band's  drawing  and  writing. 
Lojrd  Hardwicke,  Ch.  declared,  the  articles  were  nothing  more 
than  a  contraft  in  what  manner  the  feveral  funds  (hould  be  ap- 
plied, and  were  never  intended  to  abridge  the  hu(band'8  rights  by 
law.     His  lordfhip  was  therefore  of  opinion,  that  the  hu(band 
William  Palling  was  entitled  to  be  *  tenant  by  the  curtefy  of  the 
cftate  his  wife  was  feifed  of  at  the  time  of  the  marriage,  and 
likewife  of  the  real  eftate,  which  came  to  her  after  the  marriage. 
Steadman  v.  Palling,  3  jfitk.  423. 
*       5.  On  the  27th  November  1742,  certain.real  eftates  defcended 
on  Alice,  the  plaintiff's  wife,   as  heir  in  tail  under  a  marriage- 
fettlement.     Alice  died  the   19th  of  Augujl  1743,  leaving  two 
children.     The  hu(band  infifted  he  was  entitled,  as  tenant  by  the 
curtefy,  to  the  pofle(&on  of  thefe  eftates,  his  wife  being  in  her 
lifetime,  and  at  her  death,  feifed  thereof,  and  leaving  fucb  iflue 
as  aforefaid ;  he  therefore  prayed  to  be  let  into  pofleiTion,  and  to 
receive  the  rents  for  his  life. — ^//V/x  fon  infifted,  that  (he  was 
never  feifed  of  thefe  eftates,  nor  had  (he  or  her  hufband  ever  re- 
ceived any  part  of  the  rents,  and  therefore  he  was  not  entitled  to 
be  tenant  by  the  curtefy.     Lord  Hardwicke,  Ch.  declared,  that 
inca&s  of  a  wife's  having  a  right  for  a  year  ox  two7  although  no 
actual  entry  made,  it  would  be  hard  for  that  reafon  to  present  a 
tenancy  by  the  curtefy.    That  the  queftion  was,  Whether  where 
iands,  on  which  there  were  leafes  for  years  exifting,  and  a  rent 
.  incuned,  defcended  on  the  wife  as  tenant  in  tail,  and  (he  fur* 
f  ive4  three.moDths  after  the  rentniay  incurred^  but  had  made  no 

cntry» 


tnttyf  and  nd  rent  had  been  paid  duritfg  Ket  life,  was  fuch  a 
pofleffion  of  the  wife  as  would  make  the  hufband  tenant  by  the 
curtfjy.  His  lordfhip  declared,  that  the  hufband  was  entitled  to 
be  ttnant  by  the  curtefy  of  all  fuch  lands  as  defcended  to  his  faid 
late  wife  in  tail,  whereof  any  leafes  for  years  were  exifling  at 
the  teftator's  deathy  which  continued  till  the  death  of  the  wife ; 
but  that  he  was  not  entitled  to  be  tenant  by  the  curtefy  of  any 
part  of  the  lands,  whereof  no  fuch  leases  for  years  were  ezifting 
and  continuing  as  aforefaid.    De  Grey  v.  Richard/on,  3  Atk.  4691 

6.  A  father  by  his  will  devifed  all  his  real  eftates  in  tru^,  to 
apply  the  rents  to  the/eparate  ufe  of  his  daughter  during  her  life^ 
and  to  permit  the  daughter,  by  any  deed  or  writing  to  be  executed 
before  three  witnefles,  notwithftanding  her  coverture,  to  dcvife  fuch 
real  eftates  to  fuch  perfons  as  (he  (hould  think  fit,  (he  having  regard 
to  his  poor  relations.  The  will  contained  no  further  difpofition 
of  the  real  eftate.  The  property  devifed  confided,  among  other 
things,  of  a  freehold  leafe,  and  alfo  of  fee-Gmple  eftates.  The 
daughter  had  married,  and  the  hufbandhad  in  the  father's  lifetime 
become  a  bankrupt,  and  the  wife  was  now  dead«  leaving  an  only^ 
child.  The  a(rignees  claimed  the  rents  and  profits  of  the  freehold 
eftate  devifed  to  the  wife,  as  belonging  to  the  hujband^  as  tenant  by 
the  cttrtefy*  Per  Lord  Hardwicke^  C.—The  leafe  being  a  fretMd 
defcendibUf  the  child  of  the  wife  is  entitled  as  fpeclal  occupant^ 
coftfequencly  the  hujband  can  have  no  rights  nor  the  aflignees  as 
Handing  in  his  place*,  that  as  to  t\iz  fee  Jimple  eftates  ^  the  legal  eftate 
of  inheritance  was  in  the  trufteess  and  though  it  was  faid,  that  the 
bujband  may  be  tenant  by  the  curtefy  of  a  truft^  yet  the  wife  muft 
have  the  inheritance,  and  there  mult  be  likewife  zfeftn  indeed  in 
the  imfe^  during  the  coverture.  That  it  was  true  Oie  had  the  in« 
heritance,  becaufe  the  eftate  had  defcended  till  the  execution  of 
the  power,  but  the  father  had  made  the  daughter  a  feme  fole,  and 
given  the  profits  to  her  feparate  ufe^  the  hufband  therefore  could 
neither  come  at  the  pofieOion  nor  the  profits,  nor  was  there  any 
equitable  fei(in  of  the  hu(band ;  to  admit  there  was,  would  be 
dirfdly  contrary  to  the  father's  intention,  and  therefore  neither 
in  law  nor  equity  was  the  hufband  tenant  by  the  curtefy.  Hearle  v. 
Greenbanif  3  Atk.  696.  and  I  re/,  298. 

7.  By  marriage  articles,  500/.  were  agreed  to  be  hid  out  in 
freehold  lands,  to  the  ufe  of  hufband  for  life,  remainder  to  trufteea 
during  his  life  to  preferve,  ^c.  remainder  to  the  wife  for  life« 
remainder  to  all  and  every  the  children  of  the  marriage,  as  huf- 
band and  wife  or  the  furvivor  (hould  appoint ;  and  if  but  one, 
then  to  fuch  one  child  and  the  heirs  of  its  body ;  in  default  of 
fuch  tflue,  to  the  hufband,  his  heirs  and  afligns  for  ever.  They 
had  iflue  one  daughter,  who  married  the  defendant,  and  there 
was  no  appointment.  The  truflees  paid  this  fum  of  500/.  to  the 
defendant  and  his  wife,  who  received  it  as  money,  for  wliich  they 
gave  a  relcafe,  reciting  the  articles.  A  bill  was  brought  by  a 
daughter  of  a  fecond  marriage  againft  the  defendant,  as  leprefentag 
tire  of  faSf  wifei  the  daughter  by  the  fir  ft  marriage,  for  the  500  L 

Vol,  III.  F  Lord 
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hori  HarJwickfjC.  declared,  the  500/.  mud  be  taken  as  land  ;  as 
It  certainly  was  at  firfl  and  ;(fter  the  marri^ige  had,  hang  bound  by 
ibe^artUles :  that  the  ads  done  were  not  fuflicient  to  have  itconii-* 
dered  money,  and  aa  the  wife  would  be  tenant  in  tail  of  the  land^  and 
bad  the  fame  inter  eft  in  the  money  ^  the  hufband  furviving  was  entitled 
to  be  tenatitby  the  curtefy.     Cunningham  v.  Moidy^  \  Vef.  1 74. 

8.  The  teftator  gave  to  his  fiiler  Eleanor  Dearn  the  annual  pro- 
duce of  2000  guineas,  to  be  laid  oat  in  a  piece  of  land,  which 
flie  might  choofe  for  her  retirement ;  the  faid  purchafe,  when 
made,  to  be  for  ever  entailed  upon  her  and  ber  tjfue ;  and  at  her 
deceafe,  the  annual  produce  of  fuch  ptirchafe  to  be  divided  among 
her  ijfue  male  and  female,  for  the  education^  n^aintenance,  and 
fupport  of  them.  At  the  death  of  the  teftator,  and  at  the  time 
of  making  the  will,  the  fifter  had  three  children,  Elizabtib  and 
two  others.  Elizohtth  married  the  plaintiff,  and  fbe  being  now 
dead,  the  hufband  brought  a  bill,  claiming  to  be  entitled  as  tenant 
by  the  curtefy  to  the  intereft  of  a  third  of  the  2000  guineas;  and 
upon  tie  hearing,  Sir  Richard  Pepfier  Arden^  Alajler  of  the  Holls, 
•declared  he  was  fo  entitled.     Dodfin  v.  Httyy  3  Bro.  C.  C,  404. 


[E]  CuGcm^ 


7Vincri64,    (A)    In  what  Cafcs  a  Cuftom  (hall  be  void  for 

Uncertainty. 

I-  A  CUSTOM  for  the  lord  of  the  manor  and  his  tenants  of 
-^^  the  coHIcFiesto  fink  pits  within  divers  parcels  of  freehold 
lands  in  the  faid  manor,  for  working  the  fame,  and  to  throw  the 
earth  coming  therefrom  in  heaps  on  the  land  near  to  fuch  pits, 
fuch  land  being  cuftomary  tenement  and  parcel  of  the  manor» 
there  to  remain  and  continue;  and  to  lay  and  continue  wood 
there  for  the  neceflary  ufe  of  the  pits ;  and  to  carry  away  part  of 
the  coals  fo  laid  there,  and  make  into  cinders  other  part  of  the 
coals  at  the  icill  and  pleafure  of  the  faid  lord  or  bis  tenants^  is  void : 

1  ft,  as  being  uncertain,  the  word  "  neav^*  being  too  loofe;  adly,  as 
unreafonable,  tending  to  dcftroy  the  tenant's  eftate  at  the  will  of 
the  lord,  without  any  confiderStion  to  the  former.  Wilkes  v# 
Broadbent.     Affirmed  upon  error  from  C.  B^  in  JB.  R.  i  Wtif  63. 

2  Stran,  '1224.  S.  C. 

•  2.  A  cuftom  for  aU  poor  and  indigent  houfeholders  living  in  W. 
to  break  off,  gather,  and  corry  away  rotten  boughs  and  branches 
in  a  chafe  in  /F.  for  ncceffary  fuel,  cannot  be  fopported ;  the  dc* 
Jpription  of  the  perfons  entitled  being  too  vague  and  uncertain* 
Selby  V,  Robinfony  %  Term  Rep.  B.  /2.  758. 

3.  A 
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3.  A  cuflom  in  the  pariih  of  N.  that  whenever  24  parifliioners^ 
or  the  major  part  of  them,  meet  and  appoint  how  tnuch  iliall  be 
raifed  throughout  the  whole  parifh,  a  certain  proportion  thereof  has 
been  ufed  to  be  raifed  by  the  hamlet  of  R.  ^c,  is  ill,  as  being 
uncertain.  For  it  may  be  at  a  private  meeting  of  a  few  pa- 
rilhioners,  and  <*  a  certain  proportion**  fixes  nothing.  Dent  r. 
Ceo///,  2  Sir.  114$.  , 

4.  A  cuOom  that  every  parifliioner  has  a  right  to  bury  his  dead 
relations  in  the  church«yard  as  near  to  their  anceftorsas  poflible^ 
is  bad.     Fryar'y.  John/on,  2  Wilf.  28. 

(B.  2)    Commencement ;  and  how  it  differs  frOiH 

Prefcription. 

I^HE  fame  rights  may  be  claimed  either  by  cuftom  or  prefcrlp- 
"^    tion.     One  is  local,  ^c  other  perfonal ;  and  the  difference 
lies  in  the  mode  of  claim  fuited  to  the  difference  of  the  daimants. 
Where  the  clamiant  has  a  weak  and  temporary  eftate,  he  cannot 
claim  in  his  own  right,  but  mud  have  recourfe  either  to  the  place 
and  allege  a  cuffom  there,  or  if  he  prefcribes  in  a  ^e  ejlate  it 
mud  be  under  cover  of  the  tenant  in  fee.     The  cafe  of  copy-, 
holders  claiming  common  by  cuftom  is  a  ftrong  inftance.     So 
occupiers  of  houfes  may  fet  up  a  cuftom  to  cut  turves.     Occu- 
piers of  lands  may  by  cuftom  claim  a  right  {a)  in  alienofoloy  but  in-  («)  VUt 
habitants  cannot,  becaufe  inhabitancy  is  too  vague  a  defcription.  G™'*»d 
Fer  De  Grej^  C.  J.   et  cur.    Bean  Vi  Bloomy  2  Black.  928.     Vide  !!^  X^^)^* 
3  Wilf.  45 <J.  S.  C-  pi.  3.  p.  70. 

t 

(C)  Cuftom  againft  Cuftom.  TVjncriSj. 

I.  TRESPASS  for  rooting  up  his  foil  by  turning  hogs  Upon  his 
^  land.  Plea ;  a  right  of  common  for  hogs  by  prefcription. 
Plaintiff  in  his  replication  allows  the  right,  but  infifts  that  by 
another  cuftom  the  fwine  ought  to  be  rung.  And  the  replication 
held  good  on  demurrer;  for  the  cuftoms  are  confiftent,  one  being 
only  a  regulation  of  the  other.  Kinchin  v.  Knight^  i  Biach. 
Rip.  49. 

2.  A  cuftom  to  bar  the  entail  of  a  copyhold  by  furrender,  may 
fabftft  concurrently  with  a  cuftom  to  bar  by  a  recovery.  Overall 
V.  Smalley^  1  IViff.  26.  2  Stra.  1 197.  Doe  v.  Truby,  2  B/act. 
A^.944.  S.  P. 

(M)  1  o  what  Things  it  fhall  be  faid  to  extend.      7v^"^'7o. 

A  CUSTOM  within  a  manor  that  lands  (hall  defcend  to  the 

*Ue/l^er  where  there  is  neither  a  fon  nor  a  daughter,  docs 

Qot  extend  to  an  e/de/l  nieces  but  the  lands  muft  defcend  according 

Vz       .  to 
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nje  Vin.     to  the  rules  of  the  common  law  in  default  of  fuch  foiii  daughter) 
.t;t.Cuf-  and  Gftcr.     Defw  v.  Spray,  i  Ttrm  Rib.  B.  R.  466. 


Abr 
torn 


7v;ner  174,  (P)  Pleaclipgs. 

t*  TN  replevin^  defendant  avowed  under  a  cudom  that  the 
^  lord  of  the  manvr,  upon  the  dcach  and  alienation  of  every 
tenant,  was  entitled  to  the  fecond  beft  bead;  if  but  one,  then  to 
that  one  bead ;  and  if  no  bcafl,  then  to  a  compenfation  in  lieu 
thereof.  Upon  the  evidence,  the  cudom  appeared  by  a  decree 
of  the  duchy  of  Lancajler  to  be,  that  upon  drath  or  alienaiion  of 
the  tenant,  the  lord  Oiquld  have  the  fecond  bell  bead*  only  one 
and  no  more  }  if  only  one  bead,  then  that  one  ;  if  none,  then  fo 
much  money  as  the  chief  rent  amounted  to  ;  with  an  exception  of 
tncfne  feignories,  burgage  tenures^  and  atienathns  tc  the  ufe  of  tit 
alienees  and  their  heirs.  A  verdict  btin;:  given  for  the  pfaintiff,  on 
a  motion  for  a  new  trial,  the  court  htld  that  the  exception  not 
being  dated,  the  cudom  was  not  fct  out  as  proved  \  but  granted 
a  new  trial,  with  liberty  to  the  defendant  to  move  to  amend  his 
plea.     Griffin  v.  Blandjordy  Cowp.  62. 

2.  Plea  to  trefpafs,  that  an  ancient  mefTuage  and  12  acres  of 
land  were  immemorially  parcel  and  a  cudopiary  tenement  of  the 
manor  of  -^.,  and  that  there  is  a  cudom  in  the  manor  **  that  from 
«*  time  whereof,  Esfr.  the  cudomary  tenant  of  the  faid  cudomary 
«'  tenement  for  all  the  time  aforefaid  has  had  right  of  common,'' 
i^c, :  replication  ti  averfii^g  the  cudom.  On  thefe  pleadings  the 
plaintiff  may  prove  that  the  meduagc  was  built  within  20  years, 
and  not  upon  the  fcitc  of  an  ancient  lioufe.  Dunjlan  v.  Trefider^ 
5  Term  Rep.  B,  R.  2. 

7^'"^^^  ^77.  (  Q^)  Trial  of  Ciiftom.   [And  how  far  its  Eftablifti- 

ment  in  one  Caufe  (hall  bind  Perfons  not  Parties 
in  the  Suit.J 

^N  an  application  to  revive  by  fare  facias  a  decree  of  5  Jac.  !• 
^^  againd  the  defendants.  The  decree  had  edabliflicd  a  cuftom 
that  all  the  inha'  itants  of  M.  (hould  fend  their  corn,  which  was 
to  be  fpent  in  their  houfes,  to  be  ground  at  the  plaintiff's  mills. 
Lord  Mansfield^  who  with  C//w,  J,  alfiUcd  the  ChajyccUor,  laid  it 
down,  I.  That  the  decree  edablifliing  the  cudom,  and  which  had 
been  confirmed  by  others  both  t)f  a  prior  and  fubfequent  date» 
ought  not  to  be  controverted,  nor  the  exidence  of  the  cudom 
litigated  any  further  before  a  jury.  2.  Tliat  fuch  a  decree  binds 
all  perions  under  the  fame  defcription  with  the  original  defend- 
ants. 3.  That  It  is  only  in  the  cafe  of  a  dircft  breach  that  fuch 
a  decree  can  be  revived  by  fcire  facias ;  and  if  it  be  evaded,  the 
method  of  proceeding  is  by  a  fupplemcntal  bill.  Cafi  tftbt  Man* 
chejltr  Mills ^  in  the  Duchy  Courts  Doug.  2 1 1 .  i/i  nciis. 


(G)  What  fhall  be  againft  the  Law  of^Reafon.       7v«n«  185. 

A  CUSTOM,  "  That  T^hcii  a  tenant  took  afaroi  (10  which 
««  there  was  any  open  field  land  mofc  ot  left)  for  an  unccr- 
•«  tain  term,  it  was  confidercd  as  a  holding  from  three  years  to 
«  three  years,''  fcems  bad,  as  being  highly  unreafonablc ;  being 
fo  general  that  one  rood  of  arable  land  in  the  common  field  may  '^J^^'g-^ 
determine  the  tenure  of  a  hundred  acres  of  pafturc  in  fevcralty.  |),iJJ^J,^  ** 
Roe  V.  Lees^  2  Blachft.  1 1 7 1 .  Doug.  195. 

(H)  What  (hall  be  good  Cuftoms.  TX^lfUi!^ 

I.  A   CUSTOM  that  the  conrt  Icct  of  art  hundred  njay  elefl 
-^    to  be  conftable  thereof,  one  who  is  rcfunt  within  a  pri- 
ratc  lect  which  is  within  the  hundred,  is  good.     Rex  y.  Genge^  • 

Cowp.  13.  .  -   , 

a.  A  cullom,  that  notice  (hall  he  given  to  the  owner  of  the 
tithes  of  the  fitting  them  out,  is  rcafonal?le;  as  promotive  of 
juftice  and  a  prevention  of  fraud.   Butler  v.  Heathby^  3  Barr.  1 89  r . 

3.  A  cuftom,  that  half  a  year's  rent  becomes  due  00  the  day  on 
which  the  tenant  enters  upon  the  premifcs,  is  good.    BucUey  v. 

Taykr^  2  Term  Rep.  B.  R  600.  r  ^    «      1.      -r 

4.  In  Dot  V.  Sfunuden,  it  is  faid  by.  the  court  of  C.  5.,  that  if 
there  be  a  taking  by  a  written  agreement  for  feven  years,  from 
old  LaJy^ay  (sth  Jpril),  the  cuftom  of  moft  countries  would 
entitle  the  leffee  to  enter  upon  the  arable  land  at  Candlemas 
(2d  Feb.)  to  prepare  for  the  Lent  corn,  without  any  fpecial  words 
infcncd  in  the  agreement  for  that  purpofc.     2  BhciJi.Rj^.  1225. 

c.  A  cuftom  that  tenants,  whether  by  parol  or  deed,  (hall  have 
their  wy^going  crop,  u  e.  "  all  the  corn  growing  upon  the  f aid 
«  lands,  which  hath,  before  the  expiration  of  their  term,  been 
^  (own  by  fuch  tenant  upon  any  part  of  fuch  lands,  not  exceedw^ 
«  a  reafoLUe  quantity  thereof  in  proportion  to  the  rcfidue  of  fuch 
«  lands,  according  to  the  courfe  and  ufage  of  hufbandry  m  the 
«  fame  parifli  5  and  which  hath  been  left  ftanding,  Jfr.  upon  fuch 
«  lands  at  the  expiration  of  the  term,"  is  good.  Wiggle/worth 
Y.  Daiifon  et  aL,  Dougi.  iijo.  ,     r    •  j 

6.  The  power  of  imprcfling  feamcn,  fea-faring  men,  and  per- 
(bus  whofc  occupations  and  callings  are  to  work  m  vcflels  an4 
boats  upon  rivers,  is  founded  upon  immemorial  ufage  5  and  there 
may  be  a  legal  right  of  exemption  of  particular  perfons  upon  the 
fame  foundation.     Rex  y.Tubbs,  Coni>p.S^2.  ^',,, 

7.  A  cuftom,  that  the  inhabitants  of  an  hundred  fhall  be  ex- 
empted fn>m  ferving  on  juries,,  is  not  taken  away  by  the  ftatutcs  r*i,  7Vi„. 
relative  to  juries,  they  being  in  the  affirmaiivc.    The  King  v.  Pugb,  ^^^^^ 

Doug!   179.  e.  «.p».  J. 


70  Cttftom, 

7Vm<r  189.  ( I )  Againft  the  Law  of  the  Land. 

I.   A   CUSTOM  for  a  feme  covert  to  furrcndcr  her  copyhold 
^^    lands  without  the  offent  of  her  hufband,  is  bad ;  as  contrary 
to  law  and  the  policy  of  nations.     Stephens  v.  Tyrrell^  2  Wilf.  x. 

2.  A  cuftom  that  every  pound  of  butter  fold  in  a  particular 

market  town  (hall  weigh  eighteen  ounces,  is  bad  \   being  con* 

trary  to  the  ftatutes  enabling  that  there  fliall  be  only  one  (landard 

.  of  weights  and   meafures  throughout  the  kingdom.     Noble  v. 

Durell^  ^Term  Rep.  B.  R.  271. 

r,de9\(o  3.  A  cuftom  to  cake  a  profit  in  alieno  folo  is  bad,  fuch  a  right 

H^ifd**      being  only  claimable   by  prefcription.     Grimftead  v»  Marlowe^ 

Sp^iSl     ^TermRep.B.R.yij. 

there  ftom  a  MS.  of  L.  C.  J.  King. 

But  there  may  be  a  cuftom  for  an  eafement^  as  a  right  of  way 
in  alieno  folo.     Per  Lord  Kenyon^  C.  J.  B.  « . 

For  more  concerning  cuftom,    vide   Titles^    Mill^  Market^ 
Prefcription* 


•V- 


Cui!om&  of  Hontion. 


7VineM95.        (A)  Ao  AiStion  brought  there  by  the  Cuftom. 

I,   A  Prohibition  was  granted  to  the  confiftory  court  of  London^ 

•*^    in  a  caufe  of  defamation  for  calling  the  plaintiff  whore 

in  London;  an  af&davit  of  the  cuftom,  and  that  the  words  were 

fpoken  there  being  firft  filed.     Theyer  v.  Eaflwick^  4  Burr.  20  j2. 

*  nJifCau-       2-    An    aflion    by  a  feme  fole  trader  in  London   can    only 

*^T '''^rT'  ^^  brought  in  London.^     But  the  cuftom  may  be  pleaded  in  a 

B.R?36ir  fuperior  court  by  way  of  defence.      Lavie  v.  Philips^  4  Burr. 

S.P.  1784. 

3.  An  a£lion  brought  againft  xifeme  covert  and  her  huft>and  in 
the  mayor's  court  in  London^  on  the  cuftom,  upon  the  fuggeftion 
that  flie  was  a  fole  trader,  being  removed  into  C.  B.  the  court 
granted  %  procedendo.    Papey.  Fame  et  ux.  t  Blachft.  io6o»  » 


■ 

7vincrjK)>,  ^B*  3)  CuftotH  as  to  the  Wife's  Part. 

I.   A   Freemati's  widow,  notwithftanding  (he  lays  claim  to  fon 
^^    thing  under  the  will  of  her  hufband,  will' not  be  bound 


fome- 
to 


mi^ke  her  election  to  take  either  by  ^ill  or  cuftom.  till  (he  has  fccn 

^  i»to 
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into  the  value  of  her  hufband's  efieAs.  Bot  there  are  cafes  lurhare 
(he  (hall  be  concluded  by  ads  done  by  her,  and  by  an  acquiefcence  ; 
as  where  (he  has  lived  a  year,  or  a  year  and  an  half  after  her  huf • 
kand,  and  dies*  and  her  executor  files  a  bill  for  her  cuftomary  (hare^ 
it  has  been  difmifled.  Per  Hardwickey  C.  arguendo  in  Harvey  et 
ux.  V.  A/bltj,  3  Atk.  6\6.  Tomkyns  v.  Ladbroke^  2  Vef.  593.  S.  P. 
Pufej  V.  De/hoverie^   3  P.  W*  3 1 5. 

2.  If  a  wife  be  divorced  a  menfd  et  thoro  for  adultery,  {he  for-^ 
fcits  her  right  to  her  moiety  and  widow's  chamber,  though  en- 
titled thereto  by  the  cuflom  of  London.  Pettifer  v.  James ^  in  Scac. 
Bunb,  16. 

3.  A  woman  married  a  freeman  of  London  who  had  a  fon  by 
a  former  marriage  who  died  foon  afterwards*  The  freeman 
devifed  his  perfonal  eftate  in  truft  for  his  wife  for  her  life,  and 
after  her  deceafe  to  his  fifler  and  her  children.  Lord  Hardwicke^  C. 
held  that  the  wife  was  entitled  to  a  moiety  of  the  eftate  by  the 
cuftom,  and  that  it  was  not  a  cafe  within  11  Geo*  I.  r.  i8. 
Danfen  v.  Hatues,  Amb.  276. 

(B.  6)  Bar.     What  is  a  Bar  of  the  Children's  Part,  TVinetaos. 
or  otherwife ;  and  what  ihall  be  faid  an  Advance* 
ment. 

I.  A  FATHER  having  five  children,  three  of  whom  were  of 
**  age  and  two  infants,  enters  into  an  agreement  with  them, 
that  he  would  come  to  London  and  take  up  his  freedom,  provided 
they  would  rclcafc  what -they  might  be  entitled  to  in  refpe^  to 
the  father's  pcrfonal  eftate,  by  virtue  of  the  cuftom  of  London. 
Upon  a  bill  brought  by  one  of  the  daughters  (who  was  of  age  at 
the  time  of  the  agreement)  and  her  huft>and  for  her  cuftomary 
(hare,  the  father  having  taken  up  his  freedom :  Lord  Chancellor 
Hardwiche  held  this  agreement,  under  all  the  circumftances,  not 
to  be  binding,  and  decreed  accordingly.  Morris  et  ux,  y.  Bur » 
roughs  et  aL    \  Atk,  399.     2  Atk.  628. 

2.  Where  a  freeman  makes  a.  will,  a  child  muft  elefl;  to  take  ni^ this 
cither  by  the  cuftom  or  by  the  will  in  tcio ;  for  no  body  (hall  take  ^S*?^''^'**' 
by  the  will,  and  at  the  fame  time  do  any.thing  which  may  deftroy  3./  p^g*. 
it.    Pugh  V.  Smithy  2  Atk,  4^.     Morns  et  ux.  v.  Burroughs  et^L 

1  Atk.  404.     2  Atk.  629.     Harvey  v.  Dejhouverie^  T.  9  G.  2.  Ca^ 
Temp.  Talb.  1  ^o. 

3.  But  if  he  devifes  no  more  than  his  teftamentary  part,  his 
children  (hall  have  both  their  legacies  and  their  cuftomary  (hares. 
Wilfon  V.  PhilipSy  Bunb,  105. 

4.  Where  a  freeman  takes  upon  him  to  dtfpofe  of  his  whole 
efbte  by  wnll,  and  fome  of  his  children  ele£t  to  abide  by  the 
cuftom,  and  others  to  take  by  the  will,  the  orphanage  (hares  of 
fuch  as  e]e£t  to  tdke  by  the  will,  fliall  not  accrue  to  the  orphanage 
part,  but  fl?aU  be  fubjed  to  the  difpofuion  of  the  teftator's  will. 

J*  4  Morr:^ 
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JMWtf  ii  tm.  T.  Burr&ws  tt  al*  Cor.  Lord  Hardwelil  C.  2«  if/l« 
627. 

5J  If  a  man  makes  an  executor  in  truft,  and  devifea  his  per« 
fonal  eftate  among  his  feven  children,  and  four  are  advanced  by 
him  in  his  lifetime,  and  one  dies  before  the  tedatpr ;  the  chil* 
dren  advanced  (ball  have  their  (hares  of  this  fevcnth  part  without 
bringinfi:  what  they  had  received  into  hotchpot.  Cnvprr  v.  Scottt 
iP.fr.  119. 

6.  An  advancement  to  bar  the  child  of  its  orphanage  (hare 
mud  be  by  way  of  portion  in  marriage,  or  to  fct  it  up  in  the 
world,  and  not  mere  emolumentSi  as  wedding  clothes,  alimony, 
or  prefents  of  fmall  fums  of  aioney  at  different  times,  where  the 
father  is  a  man  of  fubftance.  Elliot  v.  Collier.  Per  Hardwicke^  C* 
3  Ath.  527.  I  Vef.  16.  S.  €•  Hume  et  ux.  v.  Ednuaris  et  ah 
Cor*  forUjctu^  M.  R.     3  Atk.  450.     Hender  v.  Rofe^  3  P*  W\ 

3*7* 
.  *    7*  Some  years  after  the  marriage  of  the  fon  of  a  freeman  of 

London^  the  parents  on  both  fides  met  and  agreed  to  advance 

aoo/.  a-piece^  to  lie  by  till  they  could  purchafe  for  him  a  com* 

mi(]Jpn  in  the  army.    The  court  thinking  this  to  be  intended  as  a 

marriage  portion,  confidercd  it  as  an  advancemc^nt,  and  a  bar  to 

the  orphanage  (hare.    Hearn  v.  Barber^  3  Atk.  213. 

8.  If  a  father  maintains  his  daughter  after  her  hufband's  death, 
his  executor  /hall  be  confidercd  as  a  creditor  for  the  value  of  that 
maintenai^fllit  which  (hall  be  deducted  out  of  the  daughttr's  cufi 
tomary  (h^rc.    Elliot  v.  Collier^  3  Ath  $26.     i  Vef.  15.     I  WdJ'^ 

9.  If  hufband  and  wife,  (be  being  under  age^  covenant  before 
marriage,  in  confideratipn  of  her  portion,  to  releafe  her  or* 
phanag^  (hare;  if  the  father  dies  in  the  hufband's  life,  he  il 
barred  of  any  cuftomary  (hare  in  right  of  his  wife ;  but  if  the 
bufband  is  dead,  the  articles  would  not  bind  the  wife,  and  (he 
would  by  furyivor(hip  be  entitled  to  the  cuftomary  (hare,  as  a 
«^  in  ^£iion  not  recovered  by  the  huib^nd.  Metcalfe^,  loth 
I  Atk.  63.  but  if  the  daughter  had  been  of  age  it  would  bavp 
been  good.     Lockyer  v.  $avnge^  2  Str,  947. 

10.  And  this  covenant  of  the  huiband's  (hall  be  con(idered  in 
equiry  as  an  adual  releafe^  and  fo  an  extinguiihment  of  the  wife's 
right  to  the  orphanage  part,  leaving  the  father's  edate  as  if  nev^r 
charged  with  it ;  which  part  therefore  muft  be  con(idtred  as  part 
of  his  general  perfonal  eftate,  and  is  not  to  go  wholly  to  bis  ex* 
ecutors  as  part  of  the  dead  man*s  (hare,     i  /ttk.,  64. 

l^i/ftKccaie  11.  If  oue  diiid  be  advanced  in  the  lifetime  of  the  father 
eOn  oaijr  though  not  fully  cqual  to  the  cuftomary  (harp,  yet  if  the  certainty 
Mr!  tlot "'  ^^^  "^^  appear,  then  it  is  an  advancen^^pt,  becaufe  it  cannot  be 
hcad(B.S)»  known  what  is  to  be  brought  into  hotchpot.  Per  Hardtdiite,  Q* 
yi.  n.fo;     arwu$9ido.     ^lliot  v.  Collier^  2 '^^*  S^^^    I  T//;  j6.  S.  C.    fawie* 

r/cTe'of'*  «^  ^'  ^^^'''^'^   »  ^'^'  406. 

yft«rkcncr  ▼.  Wattt,  i  Atk.  40S.  where  it  U  £^id  that  ihe  euftom  i|  the  fiinc  with  re|^rd  to  ftt  ««j^  fi'^ 
Ik  vih^rc  there  alt  mtny  cbitdxco  ai  to  their  beifl^  lui>y  adv^^iccd.    Jt  ii  alfo  laid  aown  la  that  cafry 

that 
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4tt  Where  duldren  vc  advanced  in  the  father*!  lifedme  tbcy  ituAl  be  taken  to  U  fuQy  ^Tiaeed,  vakft 
lbc|aMteai  of  the  adkaocemcnt  appear  in  writing  under  the  father '•  band* 

ri.  Parol  eTidence  of  a  father^s  declaration  that  a  child  has 
been  fuRj  advanced,  will  not  be  allowed  to  debar  a  child  of  its 
orphanage  (hare :  bat  proofs  of  declarations  by  the  hufbandi  as 
to  the  advancement  in  marriage  with  his  wife,  who  Was  the 
daughter  of  a  freeman,  will  be  admitted  :  Proofs  alfo  of  the  de- 
clarations of  the  wife  made  during  the  coverture  ffherJSr/l  hujband 
may  be  read  againft  the  fecond.  fawiiftrry.  Watts ^  at  the  RoUst 
I  Aik.  406. 

(B.  8)  Of  bringing  into  Hotch«^pot.  yv'mmti^ 

I*  jf  ON  his  marriage  with  one  of  the  daughters  of  B,,  had 
-^*  an  eftate  in  land  fettled  on  him,  and  figned  a  note  to  hi) 
wife's  father  to  this  cffc£l :  ««  Received,'  (^c.  ^^^L  15  /.  being  fa 
iQttch  more  money  advanced  for  my  wife's  fortune;"  and  by  his 
anfwer  confefled  that  638/.9  the  purchafe  money  of  the  eftate  fo 
fettled,  was  included  in  the  778/.  15/.  Lord  Hardwicie,  C. 
held  clearly  that  tranfa£lion  was  to  be  confidered  as  money  ad* 
vanced  by  the  father,  and  muft  be  brought  into  hotchpot.  Mer* 
ris  it  ux.  V.  Burroughs  if  aL  i  Atk.  403.  i 

2.  Where  money  is  exprefled  to  be  advanced  in  partpf  a  for- 
tune, though  of  fmall  amount^  it  is  an  advancemenMB|d  muft 
be  brought  into  hotchpot.     Otherwife  of  petty  funx^^ven  at 
different  times  by  a  father  to  his  child,  and  not  faid  to  "be  as  a  Viiemtt^ 
portion.     /},  (B.6)pi.JL 

3.  A  freeman  of  London  having  left  one  of  his  fons  a  legacy  of 
200/.,  gave  him  100/.  two  years  after  the  will  was  made  upon 
his  application,  and  took  a  receipt  for  fo  much  in  part  of  a  legacy 
intended  him  by  the  will;  and  a  fliort  time  after  gave  him  the 
other  100/.,  and  took  a  receipt  in  full  of  what  was  intended  him 
by  the  will.  The  teftator  died  without  altering  his  wilU  Lord 
Hardyncke  held  that  this  20o/.  muft  be  confidered  as  an  advance- 
nent  and  brought  into  hotchpot ;  for  it  would  be  a  fraud  upon 
the  cnftom  if  it  were  otiierwife,  as  being  an  indire£l  method,  by 
which  a  freeman  might  leficn  his  cuftomary  (hare  in  favour  of  one 
child  to  the  detriment  of  the  reft.     Car  v,  Car^  2  Atk^  277. 

4*  fir.,  on  his  fon's  marriage,  fettled  5000/.  old  and  new 
aanuiticsj  on  himfelf  for  life,  then  on  his  wife  for  life,  remainder 
to  his  fon  for  life,  with  remainder  to  his,  1.  e,  the  fon's,  •  intended 
wife  for  life,  with  remainder  to  the  iflue  of  the  marriage.  Lord 
Hariwcki^  C.  decreed,  that  not  only  fo  much  as  his  cftate  for 
life  is  valae4  at,  but  the  whole  5000/.  muft  be  brought  into 
Itotchpot  before  the  fon  can  be  admitted  to  a  ftiare  of  ^.'s  per« 
fonal  eftate,  he  dyii|g  in^eftate,  Since  all  the  limitations  in  a 
fettlemcntno  the  wife  and  children  of  the  fon,  muft  be  confidered 
u  pan  of  the  adiranceipent  to  him,  and  the  intent  of  the  ftatute 
was  to  make  all  equal.     Wejl^nd  y.  JTej/and,  2  Atk.  632. 

5.  When 
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/ 

5.  Where  the  father  died  inteftatc,  Lord  Hardnvicle^  C.  held 

that  a  fon  need  not  bring  the  part  of  the  orphanage  (hare  he  re- 
ceif  ed  in  his  father's  lifetime  into  hotchpot,  to  eut'tle  him  to  his 
Qiare  ia  the  teftamentary  part  under  the  (tatute  of  diftributions. 
Hearn  y.  Barber ^  3  Atk.  214.. 

6.  There  is  no  cafe  where,  as  between  a  fole  child  and  a 
widow>  the  advancement  given  to  the  former  has  been  brought 

Vide  this       into  hotchpot  to  entitle  her  to  the  cuftomary  (hare.     The  cuftom 
(B  f  8^'      ^^"^^  0"^y  amongft  children.     GarQu  v.  Trippet^  Amb,  1 89.     Per 
7  Vio.  Abr.  Lord  Hardwickff  C. 
af5*  pi.  13. 

7VineraT6.  (B.  9)   As  to  the  Legatory  Part,  or  Dead  Man's 

Share,  whereof  he  may  difpofe  as  he  pleafes. 

J.  'TpHE  father,  a  freeman  of  Lcndon^  made  his  will  and  divided 
*  his  eftate  according  to  the  cuftom,  and  the  dead  man's 
part  he  divided  among  his  wife  and  children  equally ;  afterwards, 
m  his  lifetime,  he  gives  one  of  his  daughters  in  marriage,  and 
gives  her  1000/.,  which,  in  the  marriage  articles,  was  called  her 
portion  or  provifion.  This  the  Chancellor  declared  to  be  a  fatis- 
fa£lion  for  her  orphanage  (hare,  but  not  as  to  her  fliare  in  the 
dead  man's  part,  becaufe  it  was  uncertain  at  the  time  the  will  was 
made  to  ni^at  fum  it  would  amount.  Barnham  v.  Philips^  cited 
Seethe  cafe  Per  Harikvicie,  C.  as  decided  by  him  in  1741.     2  Ati.  523. 

more  fully 

fcpotted  by  the  name  of  Farohaxn  v.  Pbilipt,  x.Atk.  215.    See  itat.  xi  Geo.  i.  c«  18. 

2.  Lord  Hardwicle  declared,  that  he  thought  it  juft  and  rea- 
fonablc  that  the  orphanage  (hare  of  a  child  who  died  after  the 
father,  (hould  defray  the  funeral  expcnces  of  that  child  and  not 
the  legatory  part.     Coomei  v,  El/ingj  3  Atk,  678. 

3.  A   freeman  cannot  devife  either  the  orphanage  part  or  the 
.contingency  of  the  benefit  of  furvivorfhip  among  orphans }  nor 

can  an  orphan  devife  his  orphanage  part,  nor  the  part  ^hlch  ac- 
crued by,  furvivorfiiip.  Harvey  v.  Dejbouverie.  jT.  9  Geo.  2. 
Caf.  Temp.Ta/b.  130. 

« 
* 

7V'»g''*>^'  (B.  10)    Orphan  entitled  to  what;  and  how;  not- 

withftanding  any  Thing  done  in  Fraud  of  the 
*    Cuftom. 

t .  1 F  a  father  will  oblige  a  fon,  merely  for  the  fake  of  mainte* 
^  nance,  and  not  for  advancement  in  marriage  or  trade,  to 
releafe  his  right  to  the  orphanage  (Imre,  fuch  rdcafe  is  abfolutely 
void  as  a  fraud  upon  the  cuftom.  Per  Hardwitke,  C.  Thus 
where  a  freeman  of  London^  taking  advantage  of  his  fon's  nc- 
ceiBties,  to  which  he  was  reduced  by  his  unkind  ufage,  prevailed 
^pon  himy  in  cooGderation  of  a  bond  for  fccuring  the  fon  an  an- 

nuitjf 
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outty  of  50/.9  to  rdeafe  his  (hare  of  the  orphanage  part ;  and 
likcwife  prcYailed  upon  another  fon  to  execute  a  fimilar  releafe 
upon  a  like  confideration,  but  there  was  no  proof  of  the  ]atter*8 
bong  forced  into  it,  and  the  father  had  advanced  to  this  laft  fums 
to  the  amount  of  300 /•  or  400/.  in  his  lifetime.  His  Lordfliip 
bcU  both  releafes  void.     Heron  v.  Heron^  2  Ath  160. 

2.  A  freeman  of  London  afiigned  over  leafehold  houfes  to  truf- 
tces  for  particular  purpofes,  referving  an  eftate  to  himfelf  for  his 

lifci  and  the  truft  was  not  to  commence  till  after  his  deceafe..    Lord  V]de  this 
Chancellor  Hardwicke  held  this  to  be  a  fraud  upon  the  cuftom,  and  ^^*  y*"* 
decreed  the  deed  of  affignment  to  be  cancelled.     Smith  v.  Felivwsj  fo/^jjo*.  "* 
2  Ath,  62.     B7  the  Matter  of  the  Rolls,  lb.  277.     Per  Canc^ 
Coomes  v.  Eiling  et  ux.  3  Atk.  679.  S.  P. 

3.  So  where  a  freeman,  ten  years  before  his  death,  parchafed 
a  leafehold  eftate  in  the  joint  names  of  himfelf  and  his  wife,  it  was 
held  a  fraud  upon  the  cuftom  per  Lord  Hardnvicke^  C. ;  for  the  wife 
not  being  able  to  acquire  any  pr()perty  diftind  from  the  hufband 
during  coverture,  he  might  have  difpofed  of  the  whole.  Coomes 
v.  Ellmgi  3  '^'*«  676. 

4.  \  freeman  of  London  aged  feventy-two,  and  during  a  fit  of 
the  gout  did,  on  the  fame  day  that  he  executed  his  will,  by  deed 
aflign  part  of  his  perfonal  eftate  in  truft  to  {he  feparate  ufe  of  his 
daughter,  and  died  in  two  days  after.^  This  was  decreed  by  Lord 
hardwicke,  C.  to  be  a  teftamentary  difpofition  in  fraud  of  the 
cuftom :  for  though  a  freeman  may,  even  upon  his  death-bed,  give 
away  any  part  of  his  perfonal  eftate  if  he  referves  po  power  over  it, 
je^  there  ought  to  be  the  cleareft  evidence  of  enjoyment  by  virtue 
of  fuch  gift*  But  here,  if  the  father  had  lived,  the  daughter  would 
not  have  been  entitled  to  receive  the  intereft  of  this  money  im- 
mediately, for  it  was  a  mere  voluntary  affignment  of  an  equity, 
aod  pafled  no  legal  eftate.     Tomkyns  v.  Ladbroke,  2  Vef.  591. 

(E)  What  Debt  or  Goods  may  be  attached  by  the  7^"^*h-. 

Cuftom. 

I.  A  SUM  of  money  direfled  to  be  paid  by  A.  to  B.  by  the 
^    mafter's  allocatur,  cannot  be  attached  in  ^.'s  hands  by 

procefs  out  of  the  (herifPs  court  in  an  adlion  againft  j9.     Coppel 

T.  Swi/A,  f^Ferm  Rep.  ^.  12.  3 1 2. 
2.  Neither  can  money  awarded  under  an  arbitration,  by  virtue  pnjt  thU 

of  an  order  of  nifi  prius  which  had  been  made  a  rule  of  court.  i»^»  ^'^' 

Grant  v.  Harding,  H.  7  Geo.  2- B.  R.     3.  notis.  ^^''  ?*•  '♦' 

(K)  Foreign  Attachment.     Who  (hall  have  it,  and  7^""  '3^ 

againft  whom. 

lN  Fjfier  t.  Lane  the  point,  Whether  adminiftrators.  were 
^  within  the  caftom  of  foreign  attachment  ?  or  (if  they  were) 
^Itether  th^  cuftom,  for  that  porpofci  was  ^ood  sa  law  ?  came 

before 
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before  the  court  of  C  B. ;  but  they  delivered  no  (pinion  apoir 
it|  the  cafe  being  decided  'upon  another  point,  a  Biatkfi.  Rep. 
834-     3  ''^'y  297. 

T^ma%%%.  (K.  2)    Foreign  Attachment.  '  Pleadings  in  general. 

I.  lN  an  adion  upon  feveral  promifes,  the  defendant  pleaded  a 

^  foreign  attachnbent,  and  laid  the  cuftom  tabe  that  the  plain* 

riff  (hall  fwear  hi»  debt ;.  but  in  fetting  out  the  cafe  upon  the  at* 

Pidi^i      tachment  pleaded,  he  did  not  (hew  any  oath:    Upon  general 

ht»Ay  Via.    demurrer  the  cour^  of  JB.  R.  held  tins  a  fatal  exception.     Hatton 

Bl- 1.**^*     ^*  Ifi^f^^g^i  I  S^ra,  64 1 .  ekes  La/.  208.     Cro* EUz.  7 1.3. 

2«.  As  in  the  cafe  of  foreign  attachments^  when  pleaded,  it  is 
abfolutely  neceflary  to  ihew  that  there  has  been  a  fummons  of  the 
defendant,  and  a  return  of  nihitf  and  an  information  to  the  court 
of  the  money's  being  in  the  hands  of  the  garnifiiec ;  fo  now 
that  the  modern  pra^icc  is  to  permit  them  to  be  given  in  evi- 
dence \  thefe  things  muit  appear  upon  the  minute-book  of  the 
court.  But  it  is  not  neceflary  that  the  record  (hould  be  a3ual!y 
made  up,  provided  nothing  material  be  omitted  upon  the  minutes* 
la  C*  E.  Ft/her  v.  Lane^  2  Blockft.  Rep.  834- 

7Vincr»i9.  ^M)  What  Peifons  fliall  be  within  the  Cuftom  of 

London  in  general. 

T)T  immemorial  ufage  the  citizens  of  London^  and  atl  their 
•D  goods,  (hall  be  free  from  all  toll,  paflage  and  laftage,  and 
^  other  caftoms  throughout  the  whole  kingdom  of  England^  an.l  the 

ports  of  the  lord  the  king,  except  only  his  due  and  ancient  cuftom 
and  prizes  of  wines.  But  to  entitle  a  perfon  to  thefe  privileges^ 
fcc  muft  be  a  freeman  and  inhablUnt  of  London,  For  a  cuftom 
thai  »U  freemen,  whether  reftdent  or  itot,  fhould  enjoy  it.  would 
be  againft  law,  as  it  would  enable  the  corporation  of  London  to 
fell  the  privileges  of  every  other  corporation.  Th^  Mayor  and 
Burgejfis  of  Lynn  Regis  v.  the  Mayor ^  WV.  of  London y  B,  J2.  in 
ErroTf  47'ernt  Rep,  B.  R.  130.  Same  cafe  in  C.B.  H.  Blachft. 
Mep.  206.  iSffiq^     yide  aUb  Hargr,  Lav;  Trails^  X28. ' 

t^'^Mt.  (N)  Cuftoms  of  Things* 

I.  A  Feme  covert  being  a  fole  trader  according  to  the  cuftom 
^^  of  London^  her  hufband  becomes  bankrupt,  and  after^ 
It  wM  held  wards  ftie  becomes  bankrupt.  The  aflignees  of  the  huiband  can- 
Sii^i feroe*  "^^  ^^^^  **^'  fcparatc  effcfts,  but  they  bcbng  to  her  affignces  5  for 
Me  nee.  the  queftton  being  between  his  creditors  and  her  creditors^  the  huf- 
ehMic  is  U»-  band,  and  by  confequence  his  affignecs,  cannot  intermeddle  fo  as 
«?ffion^'  to  prejudice  the  creditors  of  the  wife.  Lavie  ^  mL  y.  f^i/ips  V  ah 
Unkjupu     3  Burr^  I77^»     1  Blt^ckll^  Rep.  570.  S.  C, 

5  2.  A 
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1.  A  feme  coven  fole  trader  entered  into  z  bond^  in  which  flie 
was  defcribed  as  **  miilenery  citizen,  and  fole  trader,'*  and  executed 
a  warrant  of  attorney  to  enter  up  judgment  upon  it,  which 
was  done  accordingly,  the  judgment  fetting  iorth  the  cuf- 
torn,  and  that  the  money  was  advanced  to  defendant  touching 
her  craft.  On  a  motion  to  fet  afide  this  judgment  made  by  her 
afignees,  to  which  the  hufbaud  himfelf  appeared  and  gave  his 
confent,  it  was  fet  afide  as  entered  up  without  authority.  Read 
T.  francis  Jewfoti^  H,  13  G.  3.  Jff.  R*  cited  in  Caudeli  v.  SAa^p 
^TermRjtp,  B,  R,  36a. 

3.  Prr  Lord  Mansfield,  i^.— No  in  (lance  has  been  (hewn  where 
a  feme  covert  fole  trader  can  execute  a  bond ;  (he  is  liable  to 
Cmple  contra£l  debts,  but  cannot  give  a  bond ;  if  (he  could,  (he 
might  bind  her  heirs,  if  (he  had  real  a(rct8,  which  no  cuftom  can 
warrant. 

4.  A  feme  covert  cannot  fue  without  her  hu(band  as  a  fole 
trader,  by  the  cuftom  of  London,  in  the  fuperior  courts  at  Wffi'r 
winfter.     Caudeli  v.  SI^w^  4  Term  Rjtp.  B.  JS.  36  U 

(O)  Cuftoms  of  London.  ^TltM%^u 

1.  dT  the  cuftom  of  London ^  if  one  perfon  has  a  houfe  which 
^  has  ancient  lights  fronting  oppofite  to  or  over  an  adjoining 
houfe  or  ancient  foundation  of  an  houfe,  the  owner  of  the  latter 
hoofe  or  ancient  foundation  of  an  houfe  may  exalt  his  houfci  or 
rebuUd  upon  fuch  ancient  foundation  any  new  houfe  to  any 
height  that  he  (hall  pleafe,  againft  and  oppofite  to  the  faid  ancient 
lights  of  the  former,  and  thereby  obfcure  them.  Flummtry. 
Bentiamf  1  Burr.  248. 

2.  But  this  cuftom  is  confined  to  mefluages  or  houfeSf  and  does 
floc  extend  to  other  ere£lions  or  buildings.     U. 

The  cuftom  that  the  porterage  from  any  veflel  on  the  river 
Thames^  and  meterage  of  corn,  roots,  tsfc.  imported  or  exported^ 
belongs  to  the  city  upwards  from  Staines  Bridge  to  London  Bridge 
and  downwards  as  far  as  TendaU  in  Keni^  is  good.  Fazakerley  v* 
Wikjbire^  Sir.  462.  and  Roii/rfon  v.  JVetS,  and  Ludl^m  v.  Bradley^ 
cited  ti«  469* 

It  is  a  good  cuftom  in  London  for  people  admitted  to  their  free- 
dom to  take  the  oath  of  a  freeman  upon  the  New  Teftament.  Ren 
V.  Bofvfortb^  a  Sir.  1 1 1 2. 

(P)  Triable,  how ;  and  Pleadings  of  the  Cuftom  of  7V'fl^«4<* 

London. 

'^OTA;  At  to  the  manner  of  certifying  cuftoms  of  the  city  of 
"^  ^  Lmdanf  vide  Plummet  r.  Bentbamy  x  Burr.  248. 

The  court  of  B-  R.  takes  notice  of  fuch  cuftoms  of  London  as 
appear  to  have  been  once  certified  by  the  recorder.  Blacquiere 
bf  «/..T.  Hawkins,  Doug.  378. 

S/cus 
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Siots  if  they  have  not  been  fo  returned.  jirgfU  v.  Huntf  i  Sira. 
"1 87.     Driver  v.  ColgaU^  H.  12G.  2.      Hartip  v*  Hoarff  2  Str. 
1187.    g  Atk.  44.    Vin.  Ahr.  tit.  Bailment^  S.  C.     Theyer  v.  £3/^- 
widb^i  4  Burr*  2032. 


[A]  ^  Damages;. 


7ViBera49»  (C)    Damagcs  againft  the  Defendant,  how  to  be 

given.     In  what  Cafes  they  (hall  be  joint.     (In 
.   refpe<a:  of  fcvcral  Matters  contained  in  the  De- 
claration againft  the  fame  Defendant.) 

ttiv'tJf  I.  /^ASE  for  a  malicious  profecution  of  an  indiflment  of  felonyi 
towfield  T.  V-'  whereof  the  plaintiflF  was  acquitted,  was  brought  againft  the 
STrrb.*  profecutor  and  the  juftice  who  committed,  and  the  iurjr  gave 
5b.  ft.  Str.  200  /.  damages  againft  the  profecutor,  and  20  /.  againft  tne  jailice , 
910.  befofc  jind  King,  C.  J.  direfted  a  verdid  to  be  taken  accordingly.  Laf^f 
t^L,  ▼•  Sante/at,  at  Ni.  Pri.  Hi/.  4  G.  i.  Str.  79. 

'Vide  adib  Bull.  Ni.  Pri.  15. 

Lofd  Ken-  2»  Trefpafs  againft  two,  and  judgment  by  default,  and  feparate 
yon/niMit-  damages}  20/.  as  to  one,  and  id.  as  to  the  other;  and  ftayed 
Chen  f.  Mil-  ^jy  fjj^ji^gy  motion  on  the  authority  of  Heydcn's  cafe,  11  Co. }. 
6TeTinRep.  that  the  damages  cannot -be  fevered  where  the  trefpafs  is  confcfled. 
B.  R.  199.   The  judgment  was  afterwards  arretted.     Onjkw  v.  OrciarJ.  Eafi. 

<fti/)  7 G.\.  V  4aa. 

kbit  thii  w»  •  very  lool*note. 

S.  P.  Ciefly  3.  In  trefpafs  againft  fix  defeodmts,  three  fuSered  judgment 
*•  ^**"^  to  go  by  default,  and  the  other  three  pleaded  mn  cuL  The  venire 
liii.  18  G.i.  went  tatn  ad  triaadum  quatn  ad  inquirendum  s  and  on  evidence  it 
Str.  ii2».  appeared  that  the  trefpafsr  was  done  after  the  a£lion  was  brooghti 
"jlontlff^be  *^  being  a  general  memorandum.  Whereupon  the  Chief  Juftice 
boofuited  at  dirc£ted  the  Jury  to  acquit  the  three^ defendants,  but  fufiered  the 
the  trial,  plaintiff  to  go  on  and  aftcfs  his  damages  as  to  the  others.  Jon^ 
fc!!^*        ^.  Harris  ii  al.  Hi/.  12  G.  2.     Sfr.  iio8* 


Stt.  507.  aad  wde  Bull.  Ni.  Pri.  lo. 


4.  In  trefpafs  againft  three  defendants  for  taking  goods  and 
falfe  imprifonment,  one  of  the  defendants  let  judgment  go  by  de* 
fault,  one  other  of  the  defendants  demumcd,  and  the  third  pleaded 
mn  cul.    It  came  on  to  affcfs  damages  as  to  the  firfti  to  affefs  con* 

6  •  tingeat 


tingent  damages  as  to  the  fecond,  and  for  trial  as  to  the  third, 
who  was  acquitted  ;  but  then  the  queftion  came  as  to  the  other 
two,  whether  the  jury  could  fever  the  damages.  Lee^  C.  J.  was 
of  opinion,  that  as  tliey  had  not  pleaded  jointly,  the  damages  might 
be  fevered.  So  the  jury  gave  \s.  damages  as  to  him  who  had' 
fufTercd  judgment,  and  loo/.  as  to  the  other.  Chapman  v.  Houfe 
and  others ^  Trln,    13  G.  a;  Sir   1  l39» 

5.  Tiefpafs  againd  three  defendants;  two  pleaded,  and  the 
third  let  judgment  go  by  default.  The  jury  on  trial  of  the  ifluc 
found  for  plaintiff  damages  35/9  and  upon  a  writ  of  inquiry 
againft  the  other  defendant,  the  jury  aflVired  2x.  damages,  and 
iudj^ment  was  entered  that  tlie  plaintiff  do  recover  againft  two 
defendants  35  ^-j  and  againft  the  other  7/.  Afterwards  it  was 
moved  that  the  2/.  damages  might  be  ftruck  out,  andlthat  da- 
mages might  be  entercd*againft  all  three  jointly  for  35/.  Upon  ^ 
fhcwing  caufc  the  court  faid,  plaintiff  mi^^jht  take  judgment  de  me» 

Ihrihus  damnis  where  fevcral  damages  are  given,  or  enter  a  remits 
titur,  but  taking  damages  for  the  whole  makes  the  judgment  bad 
in  point  of  law,  and  it  cannot  be  amended,  for  it  is  not  a  mifpri-^ 
fion  of  the  clerk,  but  founded  upon  the  vcrdi£l.  Sabin  v.  Lotigj 
MiiL  jyG.  2.     1/^/^30. 

6.  Trcfpafs  vi  et  armis  was  brought  by  G,  againft  H,  and  Wm 
for  an  aflault  and  battery,  and  upon  a  plea  of  mn  cuL  and  iflue 
joiaed,  the  jury  found  for  the  pI.iiiuiiT  and  aflcni'd  damages  againft 

if.  (bcfides  cofts  and  charges)  to  40/.,  and  for  cofts  and  charges  "^ 

40J.,  and  they  afTeffed  damages  againft  W,  to  u.  only,  and  the 

jutlgment  was,  that  the  pbiniifF  recover  iigainft  H.  the  damages 

afortfaid  to  4/.,  and  alfo  2j/.  for  his  colls  ^/f /f/rrfw^/r/^,  in  all 

27/.,  and  that  he  do  recover  againft  W,  the  damages  aforefaid  to 

I  /.,  and  alfo  r  s.  for  his  cofts,  in  all  2  /.    And  upon  error  broughr^ 

tliC  court,  after  a  cur,  odvif.  held,  that  as  the  trefpafs  was  jointly 

chirged  upon  both  defendants,  and   the  verdift  had  found  them 

I'Hh  jointly  guilty,  the  jury  could  not  afterwards  afTefs  ftveral 

damages.     And  Lord  Mansjiddj  C.  J.  faid,  that  they  did  not  think 

the  cafe  called  for  an'  opinion  upon  thofc  cafes  where  the  defend-:*  • 

ants  are  charged  jointly  and  feverally,  or  where  the  defendants 

plead  fevcrally,  or  where  the  defendants  are  found  guilty  of  fevcral 

parts  of  the  fame  trefpafs,  or  at  a  different  time,  or  where  a  joint 

ac^on  is  brought  for  two  fevcral  trefpafies,  and  the  damages  being 

found  feverally  as  being  feverally  guilty.     But  here  the  count  was 

of  a  joint  trefpafs,  and  the  jury  found  the  defendants  guilty  of  a 

joint  trefpafs,  and  yet  fevered  the  damages,  which  in  fuch  a  cafe 

they  could  not  do.     The  judgment  was  rcverfed.     Hill  and  am* 

tter  V.  Goodchtldf  Trin^    1 1  G.  3.     Burr.  2790. 

7.  Trefpafs  for  afTauIt,  battery,  and  falfe  imprifonmcnt,  againft  l^JcVL^imj 
three  defendants,  who  fuffercd  judgment  to  go  by  default.     The  *•  '^^j^'^f 
plaintiflF  executed  three  writs  of  inquiry,  and  the  jury  gave  20/.     *^   '*^* 
damages  againft  on«  defendant,  and  5  /«  againft  each  of  the  others. 

A  motion  was  made  to  arreft  the  judgment  pending  a  rule,  for 
«^hich  the  plaintiff  moved>  that  his  own  writs  of  inquiry  might  be  , 
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fet  aGde  and  ttiother  iflTued*  Lord  Kenym  C.  J.  faid|  tKat  if  th§ 
plflintiff-had  entered  up  final  judgment  for  the  feveral  damages  on 
^  thefe  interlocutory  judgments,  it  would  have  been  erroneous,  but 
that  he  had  difcovered  his  miftake  in  time,  and  upon  payment  of 
cods  he  might  fet  afide  his  own  proceedings.  But  there  was  no 
ground  to  arreft  the  judgment.  Mitchell  v^  Milliank  and  otben^ 
HiL  35  G.  3.     6  Term  Rep.  B»  JR.  199* 

ittmrtsi.  ^DJ  How  to  bc  given,     (In  what  Cafes  they  roay 

be  joint.) 

8.C.  Rc^    I*  "npHERE  were  two  tenants  to  a  writ  of  doweri  E.  and  JT.; 

*g^   .  *    the  demandant  had  judgment  to  recover  bef  dower,  and 

^^''^'^    15B/.  for  damages  and  cods.    They  both  bring  error  and  affign 

errors,  and  then  E.  dies,  and  there  is  judgment  to  abate  the  writ 

of  £.     After  which  JT.  and  k,  the  heir  of  jB.  bring  a  new  writ  of 

error,  and  the  judgment  is  affirmed  in  totoy  and  a  writ  of  feitiQ 

awarded  for  the  dower  againfl  both,  and  execution  for  the  da» 

ihages  and  cods  againft  K.  only,  and  alfo  for  the  value  from  the 

time  of  the  judgment   according  to  the   former   computatiom 

Thefe  tranfaSions  were  in  Ireland^  from  whence  a  writ  of  error 

was  brought  in  the  K.  B.  here,  and  it  was  held,  that  as  to  the 

damages  during  the  joint  lives  of  E,  and  JT.,  they  itiufl  be  confi* 

dered  as  joint  trefpaffers,  and  then  the  heir  Is  not  chargeable,  but 

the  whole  damages  may  be  levied  on  the  furvivor.     But  for  the 

time  the  heir  was  in  po(renion,.he  was  equally  a  trefpafler  withiiT', 

and  as  fuch  was  equally  liable  to  n)ake  fatisfaAion«     Be6des,  be 

could  not  maintain  the  writ  of  error  without  entering  into  a 

recognizance,  and  thereby  fubjecled  himfelf  as  much  as  the  other 

bad  done.     Kent  v.  Kent^  Eali.  7  G-  I.  5/r.  791. 

Lorl  Mans*       2.  In  affumyit  againft  executors,  the  declaration  contained  fe- 

f*ifeii*"*     veral  counts,  fomc  upon  promifes  made  by  the  tcftator,  othe/s 

c«fe  raid*'     upon  promifcs  by  the  defendants  themfelves.     To  the  firft  fet  of 

that  be  ex-    counts  pUne  adm,  was  pleaded,  and  n<m  a/fump.  to  the  reft,  and  a 

••^•"Jy^*"  general  verdij^  was  entered  for  the  plaintiff".     Upon  a  motion  to 

ever  fo  io-^    arreft  the  judgment,  on  the  ground  that  the  verdiA  was  general 

convenient    and  the  counts  inconfiftent,  it  was  faid  per  Stiller,  J.  that  there 

fo**  d"d        ^^^  ^^^^  diftinftion,  if  there  was  only  evidence  at  the  trial  upon 

rule  ihouid    ^^ch  of  the  counts  as  were  good  and  confiftent,  a  general  verdi& 

have  been     might  be  altered  from  the  notes  of  the  judge,  and  entered  only  on 

wt^'f****     thofe  counts  ;  but  if  there  was  any  evidence  that  applied  to  the 

vhere  there   bad  Or  inconfiftent  counts,  then  iht  poftea  could  not  be  amended, 

are  feveral     and  confequcntly  the  judgment  mult  be  fet  afide.     Eddtnoes  and 

entl«'d«.^**    ii«o/A^r  v.  Hopkins  and  another ^  Eajl.  20  G.  3.     Dough  376. 

ai^es,  and  ^ne  count  ia  bad  and  the  others  not,  thii  (h'^uld  be  fatal ;  upon  the  fiditiout  reafooins  tbit 
the  jury  hit  afTcflfed  damages  on  all,  although  they  in  truth  never  thought  of  the  different  countt,  bat 
the  verd!£l  was  fo  taken  from  the  inadvertence  of  counicl  in  the  hurry  of  nifi  print.  And  what 
makes  thii  rule  more  abfurd  is,  that  it  does  not  hold  in  csfe  of  criminal  profecutions  $  for  when  there 
is  a  general  verdi^  of  guilty  on  an  indi£lment  confifting  of  feveral  counts,  if  any  one  of  them  is  good, 
that  if  held  fufficicat*    {Vidt  Regtna  f,  Ingra«),  Hil.  10  Aiui«  t/(sUc.  384.}    Bat  in  civil  cafes  cbe 
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mle  is  DOW  fettled^  and  the  court  has  goae  as  far  as  it  can,  by  allowing  verdlds  In  fuch  cafes  to  be 
amended  by  the  judge*s  notes.  Grant  ▼•  Afttie,  Trin.  21  G.  3.  Doug.  jz%.  But  it  feems  that  the 
amendment  cannot  be  alter  judgment.     lb.  7311  ^ 

3.  The  plaintiffs  in  their  original  writ  defcribed  themfelves  as 
aflignees  of  Z..,  and  alfo  as  aflignecs  of  £.,  there  being  no  joint 
commiflion  agairift  the  two,  and  declared  for  goods  fold  and  deli- 
rered  by  both  the  bankrupts,  and  alfo  for  goods  fold  and  delivered 
hj  each  of  the  bankrapts,  and  for  money  had  and  received  by  the 
defendant  to  the  ufe  of  each  of  the  bankrupts,  and  alfo  for  money 
had  and  received  to  the  ufe  of  the  aflignees  on  feparate  counts* 
A  verdi£l  was  found  for  the  plaintiffs  not  in  a'grofs  fum,  but  the 
damages  were  aflefled  and  apportioned  to  the  demands  proved  on 
the  feveral  counts  refpettively*  Upon  a  motion  in  arreft  of  judg- 
ment the  court  were  clearly  of  opinion,  that  the  different  rights 
could  not  be  joined  in  the  fame  adlion ;  but  that  the  plaintifl^s,  the 
damages  being  feverally  aflefled,  might  enter  up  their  judgment 
on  thofe  counts  for  the  joint  debts  due  to  both  the  bankrupts,  they 
being  entitled  to  recover  as  much  as  the  bankrupts  themfelves 
might  jointly  have  recovered.  Hancock  and  others y  ^JJlgnees^  toV. 
r.  Haywood,  Mich.  30  G.  3.    3  Term  Rep,  B.  R.  433. 

(H)  Damages  double  [or  treble.      In  what  Cafes.  7v^»««fi^ 
And]  by  whom  the  Damage  (hall  be  taxed,  by  the 
Jury  or  Court. 

V4  OTION  for  a  writ  of  inquiry  to  be  awarded  for  aflefl[ing 
treble  damages  given  by  43  E/iz.  c.  2.  It  appeared  that  the 
a£lion  was  brought  on  account  of  fomething  done  by  the  defend- 
ant as  overfeer  of  the  poor  by  virtue  of  his  office ;  that  there  was 
a  verdict  for  the  defendant  \  that  the  jury  aflTefled  only  fingle  da- 
mages 'f  that  there  was  no  fuggeftion  upon  the  pojlea ;  and  that  the 
Mailer  had  refufed  to  allow  any  more  than  fingle  cofts.  Per  cur. 
—It  has  been  faid,  that  as  fingle  cofts  have  been  taxed,  the  prefenc 
application  is  too  late ;  but  we  are  of  opinion,  that  as  the  taxing 
of  fingle  cofts  was  not  at  the  defire  of  the  defendant,  the  court  is 
not  precluded  by  the  zQ.  of  the  Mafter,  who  refufed  to  allow 
more  cofts,  from  awarding  a  writ  of  inquiry.  As  a  giound  for 
awarding  a  writ  of  inquiry,  it  is  neceffary  to  enter  a  fuggeftion  gn 
the/g/f/tf,  that  the  defendant  was  overfeer  of  the  poor,  and  that 
the  adion  was  brought  againft  him  for  fomething  done  by  virtue 
of  bis  office.  Bennet  v.  Hartj  Eafi»  28  G.  2.  Sayer,  214. 
iojet's  Law  of  Cofts ^  117.  %d  Edit. 

(H.3)  Damages  recovered,  or  taxed.  To  what  Time,  ff'^^  ^^v 

I*  f  N  dower  uhdi  nihil  habit,  it  was  held  by  the  court,  that  the 
*'  jury  upon  a  writ  of  inquiry  ought  to  compute  only  the  value 

of  the  third  part  of  the  profits  of  the  land  from  the  time  of  the 
Vol.  ni.  G  hufband's 
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hufbitid'a  death  to  the  time  of  awarding  the  writ  of  in<)uir]f» 
and  not  to  the  day  of  taking  the  inquifition.  Pentice  vf  Pcn» 
ricff  Trtn,  18  (!f  19  G.  2.  Barnes^  234. 
Lord  Mans-  2.  A  queftibn  was  made  how  far  intfereft  opon  a  bill  of  exchange 
fieMjingiv-  (jyght  to  be  carried  down  ;  the  general  praftice  in  taking  the  da- 
mai"in^the  Hiagcs  had  been  to  allow  the  intereft  no  further  down  than  the 
cafe  of  Ro-  commencement  of  the  aQion ;  but  the-court,  after  taking  time  to 
Bi*^?  ^\  confidcr,  determined  that  it  (hould  be  carried  down  to  the  time 
fcrTed',  that  when  the  demand  was  compleatly  liquidated  by  the  verdidl,  or  by 
•iihoughit    judgment,     Robin/on  \.  Bland^  Mich,  i  G.  3.     Burr*  lOTJ. 

was  nomin- 
ally an  action  for  divMfts,  and  damages  were  nominally  recovered  in  it,  yet  it  wai  really  and  effedaailf 
brcs^ht  for  a  fpr cific  performance  of  the  contrail.  For  where  money  ti  made  payable  by  an  agfeeoieiit 
between  pariies»  and  a  time  given  for  the  payment  of  it,  thii  1%  a  contra^  to  pay  the  mooey  attb« 
time  given,  and  10  pay  Intereft  for  it  from  the  given  day,  in  cafe  of  failure  of  payment  at  that  day.  So 
that  the  a&ion  U  in  eflFed  brought  to  obtain  a  fpeciHc  performance  of  this  contrwEt  For  pecuniary  da- 
mages upon  a  contract  for  payment  of  money  are,  from  the  nature  of  the  thing,  a  fpecific  petfbrmance  ; 
and  the  relief  is  defeSive  Co  far  as  all  the  money  ia  not  paid.  It  {1  agrecaOt  to  the  principlea  of  the 
common  law  th<)t  wherever  a  duty  has  incuried  peodirlg  the  writ,  for  vvhich  00  fati station  can  be  had 
by  a  new  fuit,  fuch  duty  ihall  be  included  in  the  judgment  to  be  given  upon  the  adion  already  depend- 
ing. When  a  new  a£k)on  may  be  brought,  and  a  faiisfiidion  obtained  thcre«ipoO|  for  any  duties  or  de- 
aoards  which  Iravt  arifcn  fince  the  commencement  of  the  depending  foitf  that  duty  or  demand  ihall 
not  be  included  in  the  judgment  upon  the  former  a£lion»  As  in  covenant  for  non-payment  of  rent^  or 
of  an  annuity  payable  at  dlflcrfnt  times,  )ou  may  bring  a  new  a^ion  ttHes  fuotia  as  often  as  the  re- 
fpedlive  Turns  become  due  and  payable.  So  in  trefpafs  and  in  torr  new  a6lions  may  be  brought  as  often 
at  new  injuries  and  wrongs  are  repeated ;  and  therefore  danna}!es  fliall  be  aflelTed  only  up  to  the  time  of 
the  ix^ury  complained  6i,  But  where  a  man  brings  an  adion  of  aflumpfit  for  principal  and  inteieft 
upon  a  cootradt  obliging  the  defendant  to  pay  fuch  principal  money,  with  intereft  from  fuch  a  tiiJne,  ha 
complains  of  the  non-payment  of  both  ;  the  intereft  is  an  acceiTary  to  the  prindpal,  and  he  cannot  bring 
a  new  adlion  for  any  intereft  grown  due  between  the  commencement  of  the  fuit  and  the  judgoSeat  in  it. 
Burr.  ic86,  7. 

An  action  was  brought  upon  a  bond  glveA  in  the  Eaft  Indies,  where  the  plalntiflF,  at  the  time  of 
bringing  the  a^ion,  refidcd  ;  bot  the  defendant  wa»  then  in  England  (  the  intereft  payable  by  the  con- 
dition of  the  bond  tvas  t^  per  cent,  the  ulual  intereft  there  ^  after  verdiA  and  judgment  the  defendant 
brought  error,  and  the  judgment  being  affirmed,  it  was  determined  that  intpreft  fhould  be  paid  after 
4he  rate  of  9  ptr  cent,  according  to  the  Indian  allowance  till  the  afcertainment  of  the  fum  to  be  paid  by 
the  figning  the  jodgment,  and  fVom  that  time  till  the  abfolute  payment  of  the  mooey  after  the  rate  of 
^~fcr  cent,  only  viipQii  the  accumulated  furo  aCcer rained  by  the  judgment,  that  being  the  real  damage 
which  the  plaint^if  had  fuftalncd  by  the  delay  of  his  execution  and  the  detention  of  his  debt.  Bodely 
V.Bellamy,  Mich,  i  C.  3.    Burr.  1091^.     $.  C.  Blackft.  Rep.  967.     Vukfoft,  letter  (S),  pi.  i. 

An  adlbn  YtsA  bten  bfought  in  B.  R.  and  judgment  obtained  thereupon.  A  writ  of  error  waa.bronghc 
in  the  Exche(]Uer-chRmbcr,  and  bail  giveny  and  the  judgment  was  affirmed.  After  the  affirmance  a 
fci»  fa,  was  brought  in  B.  R<  againft  the  bail,  whn  pleaded  payinent,  and  ufM  every  method  of  delay 
whereby  they  delayed  payment  until  the  intereft  of  the  money  recoycred  exceeded  the  coftt  they  vme 
by  the  ordinary  tavatron  to  pay,  and  confeqaendy  they  would  be  gainers  by  the  delay.  It  was  there* 
upon  moved  ikK  the  Mafte^  might  allow  the  Intereft  of  the  maney  recovered  in  damages.  Per  Lord 
Mansfield— You  cannot  go  back  further  than  t3ie  judgment  in  the  Exchequer- dhaoibcr ;  for  the  giving  or 
not  giving  of  Intereft  to  that  time  was  the  province- of  tlie  court  of  Exchequer.  Bot  the  MafterAmUd 
allow  intereft  f^.o.n  the  time  of  affirming  the  judgment  by  the  Exchequer-chamber.  Walford  v.  David* 
fon,  Trtn.  7G.  3.  Burr.  2 117. 

Motion  that  the  Mafter  might  be  directed  to  Jnclude  intereft  in  the  cofts  to  be  taxed  On  ooo-pfoffiaf 
a  writ  of  error  returnable  irt  parMament  for  want  of  transcribing  ;  The  a&ion  waa  on  a  pfOOuifbry  wte 
payable  three  itiontht  after  date,  which  in  lis  nature  carried  intereft.  Lord  Mansfield^  C«  J.  fiud. 
You  are  breaking  into  the  whale  courfe  of  proceedings.  When  -final  judgment  is  givrn  by  the  court 
the  demand  is  liquidated,  and  no  intereft  can  be  given  atler  that  lime. '  On  debts  carrying  Vri«ereA  thb 
jury  are  now  directed  to  give  intereft  in  damages  up  to  the  day  on  which  judgment  may  be  figned. 
The  Qfotion  waa  dblifitd.  Cumming  v.'-Hanfor^^  Hll,  14  G.  3.  cited  per  £uJitr,J,  m  frith  v. 
Leroux,  a  Terth  Kep.  B.  R.  5S. 

Motion  to  ftay  proceedings  in  an  aflion  againft  defendant  in  a  recognizance  in  bail  in  error  on  paf  • 
ment  of  the  aaM^ntof  the  damages  and  cgfts,  taxed  upon  the  original  judgment  in  the  caufe^  and  of  the 
cofts  taxed  upon  the  affirmance  of  the  f4^d  judgment  tn  tht  Bxchequer^haraber.  On  the  pari  of  the 
plaintlfi^  it  was  inGftlbd,  that  he  was  entitled  to  take  intiieft  tfpoti  the  fom  tiqoidated  in  the  jadgment  up 
to  the  affirmaAice.  Bift  tittr  the  court  hdd.taifen  time  taconfider.  Lord  Mansfield,  C.  J.  faid,  that 
they  had  contyered  all  the  cafes,  and  that  they  did  not  warrant  the  doArine  contended  for  on  the  part 
of  the  plaintiR.    That  on  affirmance  of  a  judgment  in  e/rbr,  bail  aic  not  liable  for  more^ban  ^^y  have 
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uojertakcii  to  pay,  namelv,  the  debt  «nd  cofts  whicbhave  been  adjudged  to  be  due.  The  proccedingt 
were  flayed  accordidg  Co  the  motion.  Smith  and  another  v.  Cope£take,  Mich.  16  G.  3.  cited  per 
Buller,  J.  in  Frith  ▼.  Leroux,  tTerm  Rep.  B.  R.  5S.  S.  P.  Frith  v.  Leroux,  Mich.  28*0.  3«  lb.  57* 
and  vi^  EotwiUe  v.  Shepherd  and  others,  2  Term  Rep.  6.  R.  78. 

Final  judgment  having  been  figned  in  a  caufe  in  the  court  of  C.  P.  at  Lancafter,  the  defendant 
brought  a  writ  of  error  in  B.  R.  upon  which  the  judgment  below  being  affirmed,  a  rule  was  obtained  to 
iHew  caufe  why  the  Mafter  (hould  not  compute  intereft  on  the  fum  given  by  the  jury  on  the  writ  of 
io<}u2ry  firom  the  day  of  figning  final  judgment  below  down  to  the  time  of  the  taxation  of  cofls,  and 
why  the  fame  fliould  not  be  added  to  the  cofts  taxed  for  the  plaintttF.  Againft  this  rule  it  was  infifted, 
that  the  word  damages  in  the  ftat.  3  H.  7.  c.  xo.  mult  be  confidered  as  fynonymoos  to  cofts ;  and  the 
cafe  of  Holroy  v.  £biafon>  so  Mod.  274.  (7  Vin.  Abr.  289.  pi.  57.)  was  relied  on  as  direflly  In  point. 
On  the  other  fide,  the  ftat.  3  H.  7.  c.  10,  (re-ena<^ed  by  J9  H.  7.  c.  20.)  and  the  cafe  of  Bodily  and  Bel- 
IsQiT  were  relied  on.  After  taking  tinae  to  conflder,  the  court  determined  that  damage  in  the  ftiat.  of 
H.  7.  oBoft  mean  fonoething  different  from  cofts,  as  both  words  are  ufed  :  that  the  queftion  was,  what 
wu  to  be  the  rule  ht  afleifiog  the  damages  ?  and  that  in  this  ca.'e  the  intereft  ought  to  be  the  meafure  of 
the  damages,  the  a^ion  being  for  a  debt,  (it  was  indebitatus  ajfumpjit) ;  but  that  in  a  cafe  of  another 
lort  the  rule  might  be  different.  The  ruie  was  therefore  made  abfolute.  Zinck  v.  Langtoo,  Trin. 
uG.  3   Doug.  752.  (n.  3.) 

Bat  intereft  due  fubfequent  to  the  time  of  affirmance  ftands  on  different  grounds,  becaufe  when  the 
jttigtnent  is  affirmed  it  becomes  from  that  time  the  debt  of  the  bail :  and  if  an  aftipn  be  brought  oa 
that  judgment,  the  jury  may  gi?e  damages  for  thq  detention  of  the  debt  fo  as  to  include  intereft  up  to 
the  time  of  final  judgment.  Therefore  the  bail  are  liable  for  the  intereft .  fubfequeat  to  the  time  of 
aSrning  the  judgment.     Per  Buller,  J.  in  Frith  t.  Leroux»  2  Term  Rep.  B.R.  59. 

In  an  a^ion  0?  debt  on  a  judgment  affirmed  in  error,  it  it  a  queftion  for  the  jury  to  fay,  whether  or 
not  they  will  give  inteieft  on  the  judgment  in  the  name  of  damages  ?  For  intereft  may  be  recovered  in  an 
a^ioQ  Qo  the  judgment  if  it  lie  not  the  practice  of  the  court  to  allow  intereft  in  the  cofts.  Wherher  the 
Court  in  which  error  is  brought  can  allow  intereft  or  not  depends  on  th:  ftat.  3  H.  7.  c.  10.  under  which 
it  is  fettled,  that  the  party  is  to  pay  intereft  on  the  judgment.  Per  Buller,  J.  in  Eotwifte  and  others  v. 
Shepherd  and  others,  Mich.  28  G.  3.  2  Term  Rep.  B.  R.  7S. 

Itisl^id  by  Mr.  Douglas  (Rep.  753' )>  that  Cnce  the  determination  of  Zinck  v.  Langton,the  court 
of  Exchequer- chamber  bad,  as  he  had  been  informed,  allowed  intereft  in  fevtral  cafes.  The  following 
cafe  on  this  fubje^  has  fince  been  determined:  The  a£llon  was  ajfimffity  and  the  judgment  for  th£ 
piiniif  was  affirmed  In  error  in  the  Exchequer- chamber  without  argument ;  upon  which  a  motion  was 
rr.ade  for  iotereft  to  be  allowed.  After  confideration,  the  opinion  of  the  court  was  delivered  by  Eyre, 
C.J.  who  faid,  «  It  had  been  dcubted  whether  that  court  had  power  to  give  intereft  in  the  ftiape  of 
^  damages  on  the  affirmance  of  judgnnent,  or  whether  the  double  cofts  given  by  ftatute  were  not  in  lieu 
"  of  fuch  damages.  But  it  had  been  declared  by  Lord  Loughborough,  that  it  was  entirely  in  the  dif- 
**  cretion  of  the  court  to  give  damages  for  delay  of  execution  befides  double  cofts  ;  and  there  feems  no 
'*  difficulty  in  the  queftion,  if  the  feveral  ftatutcs  upon  the  fubjedt  be  attended  to,  which  will  be  all  found 
*'  pc-fedly  confiftent  with  each  other,  and  to  have  extended  the  benefit  of  3  H.  7.  c.  10.  as  to  damages 
*<  to  many  cafes,  and  ^  to  doable  cofts  to  all.  So  thatic  will  appear  that  the  double  cofts  are  not  given 
"  in  iicu  of  damages,  but  as  a  collateral  and  further  remedy  for  the  fame  mifchief.  (He  then  cited 
"  the  ftat.  3  H.  7.  c.  le.  19  H.  7.  c.  20.  3  Jac.  i.  c.  8.  13  Car.  2.  ft.  2.  c.  2.  f.  S  &  9.  16  ^ 
*<  17  Car.  2.  c.  8.  8  &  9  W.  3.  c.  27.  f.  3.)  To  prevent  writs  of  error  being  brought  for  delay, 
**  double  cofts  axe  abfolutely  given  in  all  cafes,  and  under  particular  circumftances  damages  alfo  at  the 
**  difcret^oD  of  the  court.  That  rule  lets  in  appticatioris  to  the  court  in  all  cafes,  which  it  is  entirely 
*'  b  their  difcrerion  to  refufe,  or  comply  with  ;  and  if  complied  with,  to  fix  the  quantity  of  the  recom- 
'<  peact.**  I0  the  principal  cafe  the  court  allowed  intereft  upon  the  final  judgment,  after  the  rj>ce  of 
^fercepi.  from  the  time  of  fuch  final  judgment  being  entered  up  until  the  affirmance  of  the  faid  judg- 
oient  in  that  court,  to  be  added  to  the  damages  for  which  fuch  judgment  had  been  entered  up. 
^Upberd  one,  &c.  v.  Mackreth,  HiL  34. G.  3.  2  H.  Blackft.  284.  And  a  fimilar  rale  was  made  in  th« 
£arl  of  Loofdak  v.  Littledale,  ib. 

3.  It  was  held  by  Lord  Mansfield^  that  though  by  the  common  Vide  Orr  ▼• 
law  book  debts  do  not  of  courfe  carry  intereft,  it  may  be  payable  ^u"o,^'*^ 
in  confcqucnce  of  the  ufage  of  particular  branches  of  trade,  or  of  ^^^^ 
a  fpecial  agreement,  or  in  cafes  of  long  delay  under  vexatious  and 
oppreifive  citcomftances,  if  a  jury  in  their  difcretion  think  lit  to 
illow  it.     Eddowes  and  another  v.  Hcfkins  and  another j    Ei^. 
20  C.  3.    DQUgl.  376- 
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7Vincr27o.  (  I )    In  what  Cafcs  the  Court  may  aflefs  Damages. 

[Without  awarding  a  Writ  of  Inquiry.] 

S.  C.  Rep.     I.  J  N  dower  (in  Inland)  the  demandant  had  judgment  to  recovct 

tjipp.  k  jjgj.  jQ^gr  and  158  /.  for  damages  attd  cods,  and  upon  en-or 

Ana  "vid^    brought  and  the  judgment  afErmed^  the  court  computed  damages 

Andr.  154.    for  the  time  the  demandnnt  was  detained  by  the  bringing  the  writ 

of  error  according  to  the  value  found  by  the  firCl  jury.     Upon  a 

writ  of  error  brought  here,  it  was  held  that  the  court  could  not 

aiTefs  the  fecond  damages  without  a  writ  of  inquiry.     Kent  v.  Kent^ 

Eaft.  7  G.  2.    Sir.  971. 

In  an  aGion       2.  A  motion  was  made  in  C.  B.  to  refer  it  to  the  prothonotary 

of  covenant   jq  afcertain  damages,  but  a  rule  was  denied  as  improper.     Cor- 

thl^brcach*'  ^^^^^  ▼•  Neivfin  and  others^  Mich.   12  G.  2.     Barnes ^  428. 

afligned  was  for  i)on-payitaent  of  rent  and  not  repairing  the  prennifes;  it  was  moved,  that  upon  pay- 
ment of  whdt  flialY  appear  due  for  rent,  proceedings  as  10  that  Should  ttay.  Per  iur.^^Thv^  has  becfl 
often  done i  let  it  be  referred  to  the  Ma»ler.     Anon^  B.  R.  Eaft.  17  G*  a.  i  ^Vilf.  75. 

On  a  motion  3.  The  plaintiffs  before  they  became  bankrupts  brought  an 
tof^tafide  aftion  upon  the  cafe  upon  promifes  acainft  Af.,  and  obtained  an 
tiofl  taken  interlocutory  judgment  by  ni/dtat;  Upon  which  a  writ  of  inquiry 
on  a  writ  of  was  awarded,  returnable  in  Michaelmas  term ;  but  before  the  writ 
exceffived  -  ^^  ^"quiry  was  executed  the  plaintiffs  became  bankrupts,  but  not- 
mages  in  an  withilanding  that  proceeded  to  execute  the  writ,  and  afterwards 
aaion  of  to  final  judgment.  After  which  a  qucflion  coming  before  the 
wainV  uf-  ^^^^^  upon  pleadings  to  zfci.fa,  brought  by  the  afligneeSi  IV^ii* 
tom^houfe  ^o^t  C.  J.  obferved,  that  the  taking  inquiGtion  and  entering  final 
officers,  judgment  were  only  the  conclufipn  and  neceffary  confequence  of 
c!*  Maid  ^^^  interlocutory  judgment ;  for  the  court  themfclves,  if  they  had 
this  is  an  *  fo  pleafcd,  might  upon  the  interlocutory  judgment  have  aflcflcd 
iiiqueft  of  the  damages,  and  thereupon  Tiave  given  final  judgment  before  the 
form  the*"'  pl^iintiffs  became  bankrupts,  and  that  the  iiiquifition  was  only 
confciencea  matter  of  couffe  to  inform  the  confcience  of  the  court.  Hewitt^ 
of  the  court,  JJftgnees^  i^c.  v.  Manteli^  Eajl.  8  G.  3.     2  Wilf.  37  a. 

pleafe,  may  therofelves aiTefs  the  damages.     Bruce  v.  Ravelins  and  others,  Eaft.  10  G.  3.    3  Wllf.  6i* 
Writs  of  inquiry  are  often  fued  out  in  cafes  where  thry  are  nor  neceflkry ;  as  for  inilance,  in  adions  00 
covenants  for  payment  of  a  fum  certain;    {-vide  Holdipp  v.  (^tway,  2  Saunders,    106.)      It  does  not 
follow  becaufe  a  wrii  of  inquiry  has  been  awarded,  that  the  amount  of  the  demand  is  uncertaia.    In 
actions  upon  bills  of  exchange  or  promiflbry  notes,  nothing  but  the  inllrument  is  to  be  proved  before 
the  jury,  the  fum  being  thereby  afccrrained.     I'hough  even  in  cafes  where  there  is  no  neceflity  for  a 
writ  of  inquiry,  that  proceeding  is  of  ufe  when  the  plaintiff' goes  for  intereft  which  the  jar^  afTefs  in  the 
nameof  danwges.     Per  Butler,  J.  in  Thellufon  ▼.  Fletcher,  Dougl.  316.     The  defendantp  in  an  adion 
on  a  promiflbry  note,  having  fuf^red  judgment  to  go  by  default ;  a  rule  was  moTed  for  to  (hew  caufe  why 
it  ihould  t)ot  be  referred  to  one  of  the  prothonotaries,  to  afcertain  the  damages  and  cofts  and  calculate  in- 
tere(f,  without  a  writ  of  inquiry.     A  rule  was  granted,  and  afterwards  made  abfolute.     Raihteigh  t. 
Salmon,  Trin.  19  G.  3.    i  H.  Blackft.  251.    So  on  a  bill  of  exchange,  Andrewa  v.  Blake^  Mich. 
3t  G.  3.    lb'ul%  519.  S.  P.      Longman  v.  Fern,  Hil.  31  G.  3.    Ih^.  541.     ShephenI  v.  Charter, 
JEaft.  31  G.  3.  4  Tetm  Rep.  B.  R.  275.     But  where  the  plaintiff,  having  obtained  judgment  agaioft 
the  defendant  in-  the  Chatelet  of  Paris,  brought  an  s^iqp  of  afftmffii  b^  on  that  judgment,  in  which 
the  defendant  fuDered  judgment  to  go  by  default,  the  court  (B.  R.)  vifould  not  allow  it  to  be  referred  to 
the  M after  to  fee  what  was  due  for  principal  and  intereft,  without  executing  a  writ  of  inquiry ;  and 
per  BuUer,  J.  though  debt  will  lie  here  upon  a  foreign  judgment,  the  defendant  may  go  into  the  con- 
^deration  or  it^    Mcffia  ▼•  Lord  Mailareoc  &  ost   Micht  31  G«  3*  4  Term  Hep.  B.  R.  493.    Nor 

will 


wtO  die  coort  refcr  it  to  the  Mafter,  to  fee  what  is  duo  for  principal^  interrftf  and  coftt.  upon  a  bill  of 
cxchanfc  /or  Irlih  or  other  foreiga  money.  Maunrell  t.  Loid  Maflarencj  Mich*  33  G.  3.  5  Tern 
Rep.  B.  R.  87. 

(K)  Iq  what  Cafes  the  Court  may  mitigate  or  increafe  7V'ntf^7>> 

Damages. 

1. 1 N  an  adiion  for  aflault,  battery,  and  miiyhem,  the  jury  gave  a  Yet  where 

*  verdi£i  for  the  plaintiff  for  11/.  14/.  damages,  but  he  (who  thcpJalatiff 
by  the  aflault  had  almoft  loft  the  fight  of  one  of  his  eyes)  thought  STdTtn?/* 
the  damages  too  fmall,  and  moved  the  court  that  they  might  be  qolfitioii 
iacreafed  upon  view  of  the  party,  for  which  purpofe  a  rule  being  ^**5"*  ***!  * 
granted  upon  a  view  of  the  party  and  the  examination  of  a  furgeon  Z^yf^^' 
wretenus  in  open  court,  and  hearing  counfel  on  both  fides,  the  da^  iinaiiiielaof 
mages  were  increafed  by  the  court  from  1 1  /.  14/.  to  50/.     Bar-  li«a»g«»«*»« 
ton  V.  BayneSf  Mich.  7  G.  2.    Barnes^  153.  ^^^^  ^'j^ 

only,  though  deieodaot't  cure  by  a  furgeon  was  proved  to  be  worth  S^uineas,  and  thoogh  no  witncrs  wai 
prodoced  by  defendant  to  contradict  the  fit\,  the  court  rcfufed  to  make  any  rule*  Donnelly  ?• 
Baker^  Mich.  iS  G.  2.    Barnea,  154. 

2.  A&ion  of  trefpafs,  afTauIt,  and  mayhem,  plea^^xi  ajault  de^ 
fm/nc,  the  jury  foun4  a  verdif};  for  the  plaintiff,  and  damages 
150/. ;'  i^was  moved  to  increafe  the  damages ;  this  was  oppofec)> 
becaafe  the  declaration  was  without  any  particular  defcription  of 
the  mayhem  {Dyer^  150.);  it  (hould  have  been  laid,  maiming  his 
left  hand,  whereby  he  loft  three  fingers.  {Styles,  345.  i  Sid.  io8.) 
For  the  plaintiff  it  was  infifted,  that  the  declaration  beii^,  that 
the  defendant  did  affault  and  mayhem  him  in  the  left  hand  was 
particular  enough,  i  Leon.  135.  Lit.  Rep.  150.  Lutcb.  223. 
Hard.  403.  And  per  Lee^  C.  J.-^There  is  no  doubt  but  the  court 
can  increafe  ,the  damages  in  this  cafe,  even  upon  view  of  the  party 
maimed.  Every  cafe  of  this  kind  depends  upon  its  own  circum- 
ftances ;  and  upon  the  principal  cafe  a  rule  was  refufed,  becaufe 
npon  the  circumftances  it  was  thought  the  damages  were  fufficient* 
Brown  V,  Seymour,  Hil.   16  6.  2.      I  Wilf.  5. 

3.  In  an  a£tion  of  trefpafs  againft  the  Oieriff  of  D.  for  having 
unjuftly  fold  a  coal  keel,  it  was  proved  at  the  trial  that  the  flieriff 
had  actually  fold  it  for  3 1  /.,  but  it  was  proved  on  the  part  of  the 
plaintiff  that  it  was  worth  60/.  The  jury  gave  30/.  damages. 
Afterwards  an  affidavit  was  made  by  all  the  jurymen,  that  they 
meant  to  give  the  30  /.  as  damages  for  the  feizing  and  detaining 
the  veflel,  over  and  above  the  31/.  for  which  it  appeared  that  the 
veilel  had  been  a£lual]y  fold,  and  that  they  conceived  that  the  pro- 
thonotary  would  of  courfe  add  the  30  /•  to  3 1  /.,  and  thereby  make 
the  whole  fam  of  61  /.  which  they  intended  to  give.  An  applica- 
tion was  made  to  amend  the  poflea,  by  inferting  the  fum  of  61  /• 
iaftead  of  30/.,  but  the  court  refufed  it,  faying,  it  would  intro- 
duce a  very  dangerous  pra£lice  if  they  were  to  admit  fuch  an  affi- 
davit as  the  one  offered :  If  any  doubt  had  arifenpas  to  the  meaning 
of  the  jury }   if  they  had  found  a  fum  inadequate  to  the  value 
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proved,  the  proper  time  for  requiring  an  explanation  was  at  the 
trial.     Jack/on  v.   Williamfon  Bart,   and  others^    HiL    28  G.  3* 
.     2  Term  Rep.  B.  R.  a8i. 

yvjncrigi.  ^pj    Jq  ^j^^t  AdioDs  Daoiages  fliall  be  recovered, 

(and  where.)    Upon  a  Penal  Statute,  (or  other- 
wife.) 

i.  r^  AM  AGES  for  delay  of  execution  cannot  be  given  in  z\/ci» 
'^  fa.y  nor  could  cofts,  till  the  flat,  8  fe*9  W^-  3»  f-  ii«  /•  3» 

Vide  in  Knox  v.  Cafielloy  Mich.  6  G.  3.  Burr.  1791. 
Srror  wat  2.  In  an  a£lion  for  a  penalty  given  by  ftatute  to  a  common 
*h**d^f^  d^  Informer,  the  plaintiff  cannot  have  judgment  for  damages  fot  tiic 
apt  below'  detention  of  the  debt^becaufe  the  debt  itfelf  does  not  arife  till  the 
uponajudg.  judgment,  and  the  increafed  cofts  will  follow  the  damages.  Frt* 
nientfor  the  j^^^^^  ^^^^^  ^  Lockup,  q.  f.  in  ErroT,  HiL  7  G.  3,    Burr.  201 8, 

the  C.  B.  in  an  a6)ion  of  debt  upon  the  bribery  a£lof  2  G.  2.  c.  24.  f.  7.  Upon  the  trial  a  Terdi£^  wis 
g'vcn  for  the  plaintiff  for  looo/.  and  ii.  dimages,  befides  his  cofts  and  charges,  and  (o  much  for  bis 
cofVs  and  charge*,  and  judgment  was  entered  accordingly,  and  for  cofts  de  iticrewutHo  fo  much^  amountlrg 
in  the  whole  to  fo  much.  The  error  objected  was,  that  the  plaintiif  is  not  iniicled  to  damages;  no 
damjges  for  the  detention  Of  (he  debt  can  be  given  in  a  popular  ad^ion.  x  Roll.  Ah.  S74*  L'etter  P. 
pi.  I.  and  pi.  4.  in  point.  Per  Lord  Man^iield,  C.  J.— -There  are  no  damages  to  be  given  in  tbefe  po- 
pular actions  :  this  ftatute  gives  coih  indeed,  but  here  the  damages  and  cofts  aie  blended  rDgeth^r*  The 
court  all  agreetl  that  the  judgment  ou^ht  to  be  reverfed  both  as  to  damages  and  cpfts,  and  affiimed  as  to 
the  debt.    Gaming  v.  Sibley,  'Mich,  jo  O.  3.  Burr.  2489, 

The  defend.  3,  Upofi  Riotion  for. leave  to  pay  the  whole  penalty  of  a  bond 

ants  bad  en-  xo  indemnify  a  pariih  againft  a  baftard  child  into  court,  with  cofts, 

bond  In  the  *^  ^^^  objclfted,  that  it  was  an  aflion  for  a  fingle  breach  of  the 

penal  fum  bond  o^  which  the  plaintiff  was  entitled  to  recover,  after  which 

o^'^^^J'  the  penalty  (hould  (till  remain  in  full  force,  to  anfwer  fubfequcnt 

in7!  al^ot  breaches,  as  they  may  arife  in  irtfinitums  fed  noc  allocatur ^  2nd  per 
the  payment  De  Grvy^  C.  J. — This  is  really  fo  plain  acafe^  that  one  knows  not 

of  a  yearly  ^hat  to  fay  to  make  it  clearer.     The  bond  afcertains  damages  by 

by  another  confent  of  parties.     If  therefore  the  defendant  pays  the  plaintiff 

perfon,  and  the  whclcf  (latcd  damages,  what  can  he  dcfire  more  ?  Brang^in  v* 

the  rent  Pgrrot,  Eajl.  1 8  G.  3.     Blackji.  Rep.  1 190. 

being  in  ar-  '        ■'  ^  ^  ^  • 

rear  the  h'nd  w^s  put  in  fuit  and  judgment  obtamed  aga'nft  him  ;  afterwards  another  a£)ion  wasbraagbt 
pn  the  fitme  bond,  and  a  fecond  juHgmeni  enicicd  up  \  then  a  third  a£lion  was  commenced,  in  bar  of 
which  the  defendants  pleaded  ihe  fi>  it  judgment,  and  then  obtained  a  rule  to  fliew  caufe  >hhy  the  fecond 
ihould  not  be  fee  afiJe  with  cofts  \  and  why,  upon  payment  of  the  penalty  and  colh  of  the  firft  a£^ion, 
the  plaint- ff  O)ou!d  not  acknpvOedge  fati^fadVtun  on  record.  The  queftions  were,  Whether  the  bond 
in  this  cafe  was  a  (landing  f.curity  for  ^U  the  payment  of  rents  during  the  term  (twenty-one  years)  or 
only  to  the  amount  of  the  penal  lum  ?  id,  ^\hether,  upon  the  equity  of  the  cafe  and  the  al^idavit  oa 
the  ptttof  the  plaint'B',  it  did  not  apper.r  that  it  was  the  intention  of  the  rarties  that  the  fureties 
ihould  be  b^'und  for  (he  rent  during  the  whole  term,  fj  as  to  enable  the  plaintiff  to  retain  the  advantage 
he  had  g"t  by  ihe  miAake  of  the  defendant  ?  Bullcr,  J.  was  at  firft  of  opinion  on  the  firft  point,  thit 
by  ih-'  flautc  %  ic  <)  W.  3.  an  obligee  of  fuch  a  bond  as  this  might,  fom  time  to  time,  affign  breaches 
and  iccQver-his  damage?,  and  ha\e  execution  fcr  them,  though  they  amounted  to  mofe  thMfhe  pentlty 
of  the  b>n(l  ;  and  that  the  judgment  wou  d  (lUl  remain  as  a  fecurity  for  all  fubfeqdent  breadiea.  But 
I.Qid  Mati&fielJ,  C  J.,*nd  the  reit  of  the  courr,  in  which  Roller,  J.  afterwards  concurred,  held,  that  the 
defendant  was  not  li^bie  for  more  >hap  the  whole  fen;)!ty  j:pon  the  true  conftruAion  uf  the  Aatute  of  W.f 
the  meaning  of  which  only  was,  that  a  plaintiff  ihould  not,  upon  evAry  breach,  be  obliged  to  go  iototcourt 
of  <-cu.ty  to  have  iffues  dirtied  of  quantum  Jsmfti/tcatus.  And  they  did  not  fee  any  thing  collateral  in  the 
tranuctioai  whidt  ihould  make  (he  lurccies  liable  fur  more*     Upon  tliis  the  rule  w4t  nnlde  abf'^Iute. 

^  Wbits 


Wbtte  T.  Sealy^  Mich.  19  O.  3.  Dougl.  49.  But  in  1  fabfequent  cafe,  where  the  defendant,  on  beinf 
appcinted  receiver  to  troftees  under  an  a£i  of  parliament^  entered  in(o  three  bonds  of  2099/.  each,  coodU 
tkoed  to  accottoc  $  and  upon  a  difpiite  relative  to  hit  nccoants,  a^oni  were  commenced  oa  the  three bondt ; 
the  ddcndaotobuined  a  roJe  to  ihew  caufe  why  the  proceedings  in  two  of  the  a£lions  ihould  not  be  ftaycd 
on  payoBcnt  of  the  two  penalties  into  court  $  and  why  it  (hould  not  be  referred  to  the  MaAer  to  fee  whi^ 
was  doe  u  the  piainti/fs  for  principal  upon  the  other  bond ;  and  why,  upon  payment  of  what  the  Maftcx 
Aoold  think  due,  together  with  cofts  to  be  taxed,  all  furrher  proceedings  (hould  not  be  ftayed  in  UiaC  thir4 
adioo«  Upon  fhewing  caufe  Builcr,  T.  declared,  that  he  was  not  fatisfied  with  the  determiaaiion  in  the  caif 
of  White  T.  Scaly,  being  perfuaded  tnat  many  cafes  had  been  determined  upon  the  point,  though  they  di^ 
not  occur  to  the  court  ihui,  and  that  on  fearching  he  had  found  feveral  (i)  where  the  dodrine  had  beeo 
before  eftabli/hed.  And  that  in  a  cafe  in  Trin.  6  G,  ^,  Lord  Mansfield  faid,  the  penalty  is  merely  f 
fixority,  and  where  it  is  not  fofficient  the  phinti(f  may  recover  damages  as  well  as  the  penalty.  Tha^ 
nothing  could  prove  this  principle  (Ixonger  than  the  conftant  pia^ice  where  an  a^lion  is  brought  on  11 
bond,  of  giving  is.  damages.  And  the  court  refufed  the  rule  as  to  iUying  the  ^raceediogs.  Lpr^ 
Loofdale  and  others*  V.  Church,  Bad.  2S  G.  3.  2  Term  Rep.  B.  R»  sSi^. 

An  action  was  brought  on  a  bond  given  by  the  defendant  and  others,  tbe  pariih  o/Hceis  of  A.,  to  In^ 
demnify  the  pariih  of  R.  agalnft  any  expeoce  tfiat  they  might  be  put  to  by  reafon  of  the  then  expedc^ 
birth  of  a  batlard  child  of  S.  (a  pariDiioncr  of  A.  but  then  refident  in  R.)  in  the  pariih  of  R.  •  A  rule 
was  obtained  to  (hew  caufe  why,  on  payment  of  the  penalty  of  the  bond,  togethr  with  the  coOs,  fatisr 
(iCtion  ihould  not  be  entered  on  the  record.  In  oppoiing  which  it  was  infixed,  (on  the  auihaiity,4f 
Lord  Lonfdale  v.  Church,)  that  in  an  adion  on  a  bond  damages  may  be  recovered  beyond  the  amount 
of  tbe  penalty.  SeJ per  Lord  Kenyon,  C.  J.—''  I  cannot  accede  to  the  dodUine  in  the  ate  cited;  ac- 
*'  cording  to  that  an  obligor  who  became  bound  in  a  penalty  of  looo/.  conditioned  to  indemnify  th^ 
**  obligee,  may  be  called  upon  to  pay  10,000/.,  or  any  larger  fum*  however  enormous.  Suppooe  thp 
**  plaintiflf  proceeds  in  this  adion,  and  no  defence  is  made  to  it,  the  judgment  would  be  for  the  penalty 
*'  of  the  bond  and  i  i.  nominal  damages  for  the  detention  of  tbe  debt*  But  here  the  defenidant  is 
«  willing  to  pay  the  whole  penalty  and  the  cods  of  the  aflion,  and  the  pulnillf  is  not  intitled  to  more. 
'(  In  a&ioDB  on  bonds,  or  on  any  penal  fums  for  performance  of  covenants,  (sfc.  the  z6t  of  parliament 
<*  (S  &  9  W.  5.  c.  II.  f.  8.)  czprefsly  fays  that  there  ihall  be  judgment  for  the  penalty,  and  that  the 
*'  judgment  (hall  ftand  as  a  feciirity  for  further  breaches,  but  the  obligor  is  not  anfwerabie  in  the  whole 
•'  beyond  the  amount  of  the  penalty.'*    Wilde^  v.  Claikfon,  £a(l.  35  G.  s*  6  Term  Rep.  £•  K*  30^ 

(  Q^)  For  what  Things  the  Damages  (hall  be  faid  yV'pc^  ^9°- 

to  be  given, 

I.  "TpRESPASS  for  cutting  down  and  carrying  away  twenty  trees. 
*-  As  to  twelve  of  the  trees  the  defendant  juftified  for  cftovers, 
and  as  to  the  remaining  eight  pleaded  not  guilty,  and  two  iflues  were 
joined.  At  the  trial  tlie  merits  were  fully  determined  as  to  the 
iflae  jotoed  upon  the  juftification  for  eftovers;  but  the  plaintiff 
gave  no  evidence  upon  the  not  guilty,  and  no  notice  being  taken 
thereof,  the  jury  found  a  verdift  for  the  plaintiff  generally,  and 
gave  5  X.  damages,  but  omitted  to  acquit  the  defendant  on  not 
guilty ;  whereupon  the  defendant  moved  to  fet  afide  the  verdiA ;  . 
bat  on  hearing  counfel  the  rule  was  difcharged.  .The  verdi£t 
appearing  to  be  juft  and  the  damages  moderate,  the  court  would 
not  overturn  the  verdift,  but  left  the  plaintiff"  to  enter  up  his 
judgment  as  he  ihould  be  advifed.  Souiheby  v.  Day  and  others^ 
HzL  7G.  a.  Barnes^  154. 

(1)  Holdipp,  executor, ▼.  Otway,  {%  Saund.  io6.  7  Vin.  Abr.  271.  pi.  li.)  which  was  debt  pn 
4  bill  "Obligatory  for  6S/.  conditioned  iot  the  payment  of  a  third  part  or'  the  cofts  when  taBed»  the  pro- 
thoootary  taxed  50/.  for  intereil  and  danagct  cecafitne.dettntionit  debitif  and  judgment  was  that  be  Iho^id 
rocorer  hi&debt  and  50/.  damages,  and  affirmed  in  error.  Duval  tz  ux.  v.  Terry,  Shower  Ca.  Par.  \^, 
Tbehond  was  140/.  conditioned  for  payment  of  7a/-,  the  Mafter  computed  the  principal  and  intered 
at  154/.,  and  cofts  at  67  /.  ;  and  upon  a  qu4ire  whether  a  court  of  equity  could  juMly  award  more  than 
the  pen^iy,  it  was  held  well  in  Dom.  Froc.  £l|;ot  7.  Davis,  Bunb.  2j.  Intercft  upon  a  bond  was 
^reed  to  be  paid  altHoogh  IC  exceeded  the  penalty  of  the  bond.  Collins  t.  Collins,  Bun.  820.  Bond 
(•r  MJ«tf»t^^&«n|ieA(y  i  tl^gh.part  h^  hfia\  paid,  jjttthcrf  mr'siwi^oiem &r  ifae  whole  penal*/. 
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88  Z)amage0. 

.7v»nera95.  (R^  How  much  Damages  {hall  be  recovered,  (in 
V)  A  quef-  refpea  of  the  Declaration  (a). 

tibn  having  *  ^    y 

arifen.  Whether  the  finding  r<f  the  jury  or  the  fum  Ivd  in  the  count  ought  to  be  the  meafurr  of  da- 
mages, fo  ai  to  be  confidercd  as  the  cauf:  of  action  t  Lord  Hardwicke,  C.  J.  declared  it  to  be  the 
opinion  of  the  court,  that  the  caufe  of  adtion  ought  to  be  taken  from  the  fum  laid  in  the  count|  bc- 
cmfe  in  adions  that  found  in  damages  the  plaintiff  cannot  fee  what  damages  may  be  )gi<ren.  The 
if^tuie  5  G.  2.  recites  the  flatute  12  G.  c.  29.  and  is  connected  with  it;  and  in  the  ciautie  relating  to 
'fpccial  writs,  b  fed.  5.  of  flatute  5  G.  %.  the  plaintiff's  demand  is  plainly  undcrdood  to  be  the  caufe 
oif  adion,  for  otherwife  it  would  make  the  at'omey  an  offender.  So  in  pleading  the  flatote  of  limit- 
ttions  in  esccutpry  promifes,  the  caufe  of  action  is  taken  to  be  th^  plaintitf  *a  demand.  And  fo  by  the 
Aatote  of  Gloucefter,  c.  8.  the  caufe  of  adion  is  taken  to  be  the  plaintiff's  demand,  where  it  is 
cnaAed,  that  none  ihall  have  writs  of  trefpafs  before  juftices  un'efs  he  fwears  by' his  faith  his  plaint  is 
true,  and  that  the  goods  taken  away  were  worth  40 1.  at  leaft.  The  reafon  why  thefe  affidavits  are  for- 
borne is  giten  tn  2  Inft.  311.  to  be  becaafe  of  the  inconvenience,  and  the  defendant  (fa)s  the  book)  is 
left  to  take  fuch  exceptions  at  the  common  law  gavd  him.  1  he  ftatute  of  GlouceUer  is  ftkewife  to 
direA  the  jurifdidions  of  inferior  courts  j  and  at  fo.  ti2«  of  2  In(t.  it  faid  the  ftatut  hath  leceived  this 
conftruQion,  that  in  the  county  courts  the  caufe  of  anion  or  demand  mud  appear  in  the  plaintiff's  count 
to  be  under  401.,  for  it  is  not  fufiicient  that  it  appears  by  the  verdid  that  it  is  fo ;  for  example  (fays 
the  book)  if  the  plaintiff's  count  be  in  trefpal^,  debt,  detinue,  covenant,  &c.  to  the  damage  of  ^  s.,  and 
the  jury  find  the  damages  under  401.  $  yet  the  plaintiff  (ball  have  no  judgment,  a  belt  in  truth  the  caufe 
of  adion  belonged  to  the  inferibr  courts.  Margaret  Coke's  cafe,  19  H.  1.  abridged  by  Bro.  tit.  Jur<f- 
di^Bon,  pi.  40. }  was  fiibing  in  her  fifhery  to  her  damage  of  41  s.,  there  was  a  verdi^  for  the  pllintiff, 
with  8^.  damagcf,  and  in  arreft  of  judgment  it  wasobjeded,  that  the  court  could  not  hold  pka  of  lefs 
than  40«.  $  but  overornled  1  and  held,  that  if  a  man  lay  his  d..'magrs  in  the  cr.unt  to  be  40  «•  or  upwards, 
and  has  a  verdid  but  for  12^.,  yet  he  fhall  recover.  If  in  an  ad>ion  in  a  court  baron  for  391.  the 
jury  giires  40  s»  or  upwards,  the  plaintiff'  may  omit  the  overplus ;  the  court  would  not  be  thought  to  lay 
this  down  as  a  rule  in  all  cafes,  but  for  another  reafon  they  were  more  clear  in  this  cafe ;  ftatuie  6  G.  2. 
c  6.  to  explain  the  aft  of  la  G.  i.  to  prevent  frivolous  arrcfts,  recites  this  a£t  of  5  G.  2.  'and  extends 
it  to  the  judicial  proceedings  in  Wales,  and  in  that  provifion  the  caufe  of  adion  is  plainly  intended  the 
fam  dcclaxed  for.     yUii  Horton  v.  Kilmore«  Mich.  7  G.  2.  Rep.  Temp.  Hardw.  5. 

1.  I N  trover  for  a  jewel,  Frait^  C.  J.  direftcd  the  jury  at  t'iie  trial, 
*  that  unlefs  the  defendant  would  produce  it,  and  (hew  it  not 

to  be  of  the  fined  water,  they  (hould  prefume  the  ftrongeft  againfl; 

him,  and  make  the  value  of  the  bed  jewels  the  mcafure  of  their 

damages,    which  they  accordingly  did.      Armory  v.  Delamiric, 

Ht//^  G.  1.  Sir.  SOS' 
S.C.  with  2.  In  an  a£lion  for  a  falfe  return  of  mh  eji  invetitus  on  mefoc 
^^  Lwd''  P^^^^^'^Ji  ^"^  which  the  flieriflF  was  not  able  to  excufc,  it  was  at- 
R^m.1411.  tempted  to  mitigate  the  damages,  by  (hewing  that  the  defendant 
and  Wtf  was  ftiU  vifible  ;  and  it  being  only  mefne  procefs,  the  debt  was 
VrpM+i  "^^  '^^»  ^"^  '^^  meafurc  of  the  damages  (hould  be  only  the 
In  debt  a-  *  cxpcncc  of  the  procefs.  Raymond^  C.  J,  inclined  to  give  the 
gainftaflie-  plaintiff  his  whole  debt,  (which  was  on  a  judgment,)  becaufe 
fwan  ffca^  there  was  but  a  poDSbility  of  the  plaintiff's  recovering  againft  the 
the  jury  original  defendant.  He  faid  it  would  depend  on  circumdanccs, 
cannot  give    and  if  the  defendant  had  been  a  man  of  edatc,  and  fo  no  danger, 

rhl^VcSe-  -^^  ^^^^^  ^^^"•^  *^  ^^^^  ^0°  '""ch  to  give  ;  but  that  not  being 
ditors  would  the  cafe,  the  jury  found  the  whole  debt  in  damages.  There  was 
bavereco-     afterwards  a  motion  for  a  new  trial,  but  it  was  rcfufcd.    Powel 

namely,  the  fum  indorfed  00  the  wiit  aac|  the  legal  ieei  of  ezecutioo.  Bonafoni  ▼.  Walker,  %  Term 
Rep*  B.  R.  X26*  • 

S.C  str.  3.  In  debt  upon  two  judgments,  one  of  which  was  for  30/.  an^ 
U  M  aaioa  *^  ^*^'  ^^' » ^  '•  ^«  damnum  was  laid  to  be  i  o/.only,  tbc  defendant 


plelded  payment;  and  the  jury  found  for  the  plamtiiF  with  30  /.  da*  on  the  cafe 
mages,  and  judgment  was  entered  up  accordingly;  this  being  error,  ^or  ufe  and 
the  plaintiflF  moved  for  leave  to  enter  a^rethittitur  on  the  judgment  [Jf^**^— ^ 
roll  of2o/.  damages,  in  order  to  make  it  agreeable  to  the  declaration,  in  the  counts 
But  it  was  refolved  by  the  whole  court,  that  this  being  after  judg«  of  bis  de- 
ment,' there  could  not  be  a  remittitur,  but  only  before  judgment.  5i*"the"f 
fenfMs  cafty  JO  Cs.  2.    Book  of  Judgments ^  117.     And  LtCy  C.  J.  at  40  /.  but 
and  Chappie^  J.  faid,  there  are  inftances  of  a  judgment  being  1<><1  the  da- 
entered  up  only  for  the  ^damages  mentioned  in  the  declaration,  ^l*^*/ 
where  more  have  been  found  by  the  verdid  without  a  remittitur.  On  judgl 
Old  Book  of  Judgments^   155.      Ray  v.  Lifter^    Eaft.    1%  G.  2.  mentbyde- 

Andr.  ^84.  ««ltthc 

^   ^*  jury,  upon 

a  writ  of  inqoisyy  aflefled  the  damages  at  3?  /.  10 1.  It  was  (after  err  ^r  brought)  mofed  in  B.  R.  to 
iTiCnd  the  recordf  or  fuffer  the  plaintiff  to  enter  ■  rtmititiur  for  the  furplus,  but  the  court  refofed  to  do 
cicher  j  and  \t  was  afterwards  agreed  unaniraoufly  in  Cam,  Scacc.  that  the  judgnoent  wu  crrooeoni* 
Cheielej  v.  Morris,  Trio.  19  G.  3.  Blackft.  1300. 

4.  In  an  aftion  upon  a  policy  of  infurance  of  a  ihip  the  plain- 
tiff declared  upon  a  total  lofs,  and  damages  were  laid  for  a  total 
lofs ;  the  evidence  only  proved  an  average  or  partial  lofs,  and  ic 
was  not  even  attempted  to  prove  a  total  one ;  it  was  obje^ed  that 
this  evidence  did  not  fupport  the  plaintiflF's  declaration,  and  a 
verdict  was  taken  fubjedt  to  the  opinion  of  the  court,  which  was 
afterwards  given  in  favor  of  the  plaintiff.  In  an  adlion  for  da- 
mages a  plaintiff  may  recover  for  all  or  for  any  part,  though  not 
for  more,  the  damages  are  feverable,  and  may  be  given  pro  tanto* 
Gardiner  v.  Croafdale^  Hil,  33  G.  2.  Burr.  904. 

(S)  What  Damages  fliall  be  given ;  and  for  what.     7 vjner  300. 

I.  TN  quare  imfiediif  the  plaintiffs  having  taken  judgment  on  the  Vidiantt, 
^  bishop's  plea,  with  a  cejftt  executio  quoufque^  &c.  and  having  **'•  ("•  3) 
joined  ifTue  upon  a  traverfe  contained  in  the  incumbent's  plea,  ?*•*•"* 
which  ifTue  was  found  for  the  plaintiffs,  who  thereupon  have 
judgment  to  recover  their  prefentation ;  and  upon  a  writ  to  enquire 
of  the  value  of  the  plenarty,  ^c.  the  inquifition  having  found, 
I  ft,  the  church  to  h^  vacant:  2d,  quod  tempus  femeftre  tran/ivit ; 
and,  3d,  that  the  yearly  value  is  140/.  ultra  reprtfas^  and  there- 
upon judgment  for  70  /•  for  a  moiety  of  the  annual  value,  and 
for  a  writ  to  the  bifhop.   A  writ  of  error  was  brought ;  and  upon 
the  general  errors  ai&gned  the  judgment  was  affirmed,  and  after- 
wards the  plaintifB  moved  fordamagestobeaflefied  occajtonedilationis 
executionis  on  3  H.  7*  c,  lo.  and  that  the  computation  might  be  at 
the  rate  fet  on  the  inquiry  for  thevalue  of  the  churchduringthe  time 
they  were  kept  out  by  the  writ  of  error.     Sedper  r»r.— Though 
they  are  entitled  to  damages,  yet  they  are  not  to  compute  them 
in  that  manner.     For  if  the  writ  of  error  had  not  been  brought 
th^  would  not  have  been  entitled  to  the  profits,   but  their  pre- 
fentee;  and  all  the  real  damage  they  fuflain  is,  the  being  kept  out 
of  the  70  /• ;  let  the  matter  therefore  compute  legal  interefl  fcr 

that 


1 


go  Damagcjif. 

that  and  add  it  to^the  cods.  Tie  Bijb^p  of  London  t«  Jhe  Mtrcerf 

Company^  Hit,  5  G.  2.  Sir.  925. 
There  it  a  2.  :Aa  a£^ion  of  covenant  was  brought  upon  an  agreemeaf^ 
^flference^^  dating  that  the  defendant  would  not  do  a  certain  thing,  if  he  did 
vcnants  in  *  ^^  agreed  to  pay  the  plaintiff  1000 A  within  three  months.  Upon 
general  and  w/i  £/?yiii!7^m  pleaded  the  jurj  found  a  vcrdidl  for  the  plaintiff^ 
coTenani*  ^^^  jj-  ^j^^  direftion  of  the  judge  gave  1000 /•  damages.  It  was 
ftmXxj  or  afterwards  moved  for  a  new  trial  upon  the  ground  that  the  jurjr 
forfeiture,  ought  to  have  bccu  left  at  liberty  to  give  a  lefs  fum  if  they  had 
c«f*ihe'^  thought  proper;  but  the  court  upon  argument  held  that  the  deed 
obligee  has  was  the  Only  evidence  upon  which  d^B^ages  could  be  given; 
hi8«ieaion.  that  this  was  a  covenant  to  pay  a  ftipulated  fum  upon  a  contin* 
ther'brfng"  H^^^l^  which  having  happened,  the  fum  ftipulated  for  was  the 
anaaionof  proper  quantum  of  damages  which  the  jury  were  bound  to  find* 
debt  for  the  i^^^  y.  Peers^  Eqfl.  8  G.  3.  Burr.  222  c. 

penalty,  and  »        ^  J  J 

recover  the  penalty,  (after  which  he  cannot  refort  to  the  courti  becaofc  the  penalty  ii  to  be  a  fatii^K- 
tion  for  the  wholes)  or  if  he  does  not  choofe  to  go  for  the  penalty,  he  may  proceed  upon  the  coveoaot 
and  recover  more  or  lefs  than  the  penalty  tttiet  qu9tiet.  Upon  this  difti nation  they  proceed  in  courts  of 
equity;  they  will  relieve  again  (I  a  penalty  upon  a  compenfation  :  but  where  the  covenant  is  to  pay  a 
paitkular  liquidated  fum,  a  court  of  equity  cannot  make  a  new  covenant  for  a  roan  }  nor  it  there  vaj 
room  for  compenfation  or  relief.  At  in  leafes  containing  a  covenant  again  ft  plowing  up  a  mradow  \  if 
the  covenant  be  '*  not  to  plow/*  and  there  be  a  penalty,  a  court  of  equity  will  reliere  againft  the  penalty, 
or  will  even  go  fui  ih^r  than  that  (to  preferve  th?  fubftance  of  the  agreement) :  But  if  it  is  worded  <*  to  pay 
*<  5  /.  an  acre  fur  every  acre  plowed  up,**  there  is  no  alternative  ;  no  room  for  any  relief  againft  It  j  no 
compenfation  \  it  it  the  fobftance  of  the  agreement.  Where  the  precife  fum  is  not  the  edencc  of  the 
agreement,  the  quantum  of  the  damagei  may  be  aflfeflTed  by  the  jury  ;  but  where  the  precife  fum  it  fixed 
and  agreed  upon  between  the  parties,  that  very  fum  is  the  afcertained  damages,  and  the  jury  are  confined 
to  it.  And  to  fuch  a  caie,  if  upon  a  writ  of  inquiry  lefs  than  the  fum  fpecified  be  found,  the  iaquifitiofi 
will  be  fet  afiJe.    Ktde  JBurr.  221S,  &iS9i  2230. 

^itfCood.       3.  Articles  of  agreenoent  werfe  executed  between  landlord  and 

^'°  ^'  tenant^  in  which  was  contained  a  claufe  that  the  tenant  (honld 

Cowp.  '^57.   not  cut  any  trees  growing  upon  the  prcmifcs  under  a  penalty  of 

andvi</<aifo  500/.    The  tenant  having,  howev^rf  cut  down  a  great  many 

R^f  *  *ii      ^^^^^9  ^^^  landlord  brought  an  a£lion  of  debt  (or  the  penalty, 

Hii. 340*3.  aU^g^ng  that  the  defendant  had  cut  down  a  great  many  trees 

5Term  Rep.  /mentioning  them).     Upon  nil  debet  pleaded  there  was  a  verdiA 

fnf  H^nd'    ^^^  ^^^  plaintiff,  that  defendant  owed  the  debt,  and  i  /•  damages 

V.  Berne,'     Were  found  and  40/.  colts.     Whereupon  exception  was  taken 

Ibid.  6^6.'     that  the  jury  ought  to  have  aiTeiTed  the  real  damages  according  to 

ruT'tit-Co-  ^^  ftatute  8  £5^  9  7^.  3.  r.  11.    and  that  the  plaintiff  was  not 

Tenant,  let.    entitled  to  execution  for  the  whole  penalty.     And  the  court  were 

(^- «)»         of  rhat.opinion,  and  that  a  venire  facias  de  novo  ought  to  be  awarded  ; 

^^*  '^'         that  the  ftatute  was  made  for  the  benefit  of  defendants  ;  that  the 

plaintiff  was  bound  down  by  the  ftatute,  and  obliged  to  afiign  as 

many  breaches  in  this  cafe  as  he  pleafed ;  and  that  the  damages 

might  be  aflefled  by  the  jury  upon  each  breach ;   and  it  is  aot  in 

'       '  the  plaintiff's  elefkion  to  take  a  verdifl  for  the  whole  debt.^ 

Dragij  Efq.  v.  Brandy  Eaft.   8  G.  3,  2  Wilf  377. 

But  the  4,  In  an  adion  on  the  cafe  -againft  the  iheriff,  for  taking  iQ- 

c"b  ^tfave    ^^^^^^^t  pledges,  it  appeared  that  the  plaintiff  had  diftraioed  on 

in  a  fimiiar    -R-  bis  tcuantj  who  replevied  and  removed  the  proceedings  info 

caic  d.ter-     B.  R.  by  re.fa.  h.  $  that  i2«  having  declared  in  replevinj  the.phip- 

ifiined  other-  ^^gp 
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tiff  avowed  for  84/.  rent  In  arr^ar,  and  obtained  a  judgment  y/^  wife,    ft 
retomo  habendo ;  and  to  this  writ  the  (heriff  returned  an  cloignment.  *"  *°  "- 
It  alfo  appeared  that  the  pledges  in  replevin  were  infufficienr.   The  ]^^^  ag  Jnft 
qaeftion  waSy  What  (hould  be  the  amount  of  the  damages  to  be  the  (heriff* 
recovered  in  this  adion  againfl  the  IherifF?  whether  the  value  of  f^r-^^* 
the  diftrefs  taken  only,  f  r  the  amount  of  the  damages  and  cods  foretics' b  a 
recovered  againft  the  plaintiff  in  replevin  ?  And  Lord  Kenyan^  C.J.  « replevin- 
faidj  that  in  order  to  fee  to  what  amount  the  (heriff  is  anfwerable,  ^^^',  ^t 
it  is  neceffary  to  enquire  what  would  have  been  the  confequence  appeared 
if  he  had  taken  fufficient  pledges.     The  duty  of  the  fheriff,  as  that  the  rent 
prefcribed  by  the  aft  of  parliament,  is  to  take  a  bond  for  profe-  *^^y^"  ^*» 
cuting  the  fuit,  and  for  a  return  of  the  goods  if  a  return  (hall  be  tbecofb  of 
awarded ;  then  if  he  had  taken  fuch  a  bond,  it  would  have  been  therepievia. 
fatisfied  by  returning  the  goods  taken,  therefore  the  value  of  the  |{|).\^,|/^   £ 
goods  16  the  true  meafure  of  the  damages  to  be  given  in  this  the  goods 
adion.     And  Grofif  J.  obferved,  that  the  duty  of  the  (heriff  is  *»/-4*« 
accurately  pointed  out  by  the  ftatute  JFeftm.  2.  ( 13  JErfw.  x.f^u  ^"fty^f^ 
r.  2.  yi  3.)   and  that  the  11  G.  2.  r.  19.  does  not  enlarge  the  boad  50/. 
iheriff's  rcfpon(ibility  in  this  refpeft.     JVa,  Bart»  v,  Letibridge,  *"  cxpcacc 
Mid.  32  G.  3.  4  T^rm  Rtp.  B.R.  433-  bli  'dd '' 

iocvrred  ia  die  proceeding  Je  rtttrno  habendo.    It  appeared  alfo  that  the  defendant  knew  the  furecies  to 

be  iafoficicot  at  the  time  he  took  them.     The  plain ti6r  had  a  verdi£l  with  lOo/.  damages,  fubjedt  to 

the  opinion  of  the  court  as  to  ^hat  ought  to  be  the  extent  of  them.     A  rule  was  thereupon  obtained  to 

iliew  caafe  why  the  damages  fliou?d  not  be  reduced  to  the  value  of  the  rent  dillrained  for,  or  to  fuch 

other  fom  as  the  court  (hould  think  proper.     After  argument  and  b  cvr.  adv.  ^mtt.  Lord  Loughborough, 

C«  J.  delivered  the  following  judgment— .«  This  cafe  has  been  fully  argued,  and  the  court  has  given  it 

'<  loog  and   great  confideration,-  a  fimilar  cafe  having  been  lately   decided  in  the  court  of  King's 

'*  Bench,  with  which  we  cannot  bring  ourfeives  to  concur.     It  was  contended  in  the  argument  that 

*<  the  damans  oogbt  not  to  exceed  the  penalty  of  the  replevin -bond»  and  alfo  that  the  value  of  the 

"  goods  limited  the  rerpoofibiiity  of  the  (hcnff,  becaufe  if  he  had  done  his  doty  and  taken  fufficient 

*■  fureties,  the  plaintiff'  could  not  have   recovered   more  than  double  that  value.     It  will   therefore 

**  be  proper  to  take  a  vtcw  of  the  law  on  this  fubje£t,   as  it  formerly   ftood,    and    the   fubfe- 

"  qMnt  alterations    which    it  has  undergone.      At   common,  law  the  iherilFy  on    delivering   the 

^  goods,  took  pledges  to  profecute  who  were  to  anfwer   the  ameicement.     By  the  ftat.  Wtftm*  x. 

"  be  who  delivered  the  goods  was  alfo  to  take  pledges  for  the  return  of  the  bcafts,  or  for  the 

'*  price  of  th;m ;  and  it  appears  from  2  Inft.  340.  that  if  he  took  infufficient  pledges  they  were  no 

'<  pledges  within  that  ftatute,  and  the  iheriff  was  charged  by  it  as  if  he  had  taken  no  pledges  at  alL 

''At  that  timCf  then,  the  iheriff  was  liable  to  anfwer  the  value  of  rhe  goods.    From  thence  down  to    - 

'<  the  ai  H.  S.  tlftre  could  be  no  queftion  as  to  cofts,  as  there  were  cofts  given  to  the  avowant  before 

•*  the  paffing  oi  the  ftat.  21  H.  8.  c.  19.     But  ic  appears  from  a  Inft.  107.  and  341.  that  after  judg. 

'<  ment  of  return  irrepleyifable,  the  lord  or  avowant  was  not  bound  to  return  the  cattle,  unlefs  not  only 

^  the  arrearages  of  the  rent  were  tendered,  but  alfo  all  that  were  due  upon  the  judgnaentin  the  avowry* 

^  Thus  the  law  ftood  till  the  aft  f  i  C  s.  f.  19.  was  made,  the  laft  feftion  of  whheh  was  to  remedy 

■<  the  mifbbiefs  of  vexairaos  proceedings  in  replevin.     In  this  feftioo  alfo  the  cafe  is  fuppofed,  that* 

"  the  bond  which  is  the  additional  iecurity  might  be  forfeited.    If  fo,  the  penally  Is  a  d^t,  and  the 

"  judgment  muft  be  entered  up  to  the  extent  of  h ;  but  in  the  fame  fe£tioo  there  Is  an  equitable 

'*  jvriflifliQii  given  to  the  coort  to  qualify  the  penalty,  by  givmg  fuc^  relief  to  the  parties  upon  the  • 

'*  bond  as  fliay  be  itgreeable  to  jufttee  andreafon  by  rule  of  coort,  which  ikall  have  the  nature  and  effed 

«  «f  a  defra£ince  ro  the  bond.    This  made  a  materliil  alteration  in  the  law  with  refpoft  to  the  relief 

*'  which  the  landlord  has  where  the  replevying  is  vexatious :  as  the  judgment  is  for  the  whole  penalty, 

**  It  tooft  toitty  aceatding  to  the  cqoitabJe  jurilVIi^ron  of  the  oortrt,  all  that  has  been  loft  by  the  pro. 

<'  feeding  s  there  would  be  i*>  equity ;  it  would  not  be  agreeable  to  jaftice  end  reafon  nnlels  the  whole 

'<  weri  c  tvered.     If,  therefore,  an  adion  were  brought  on  the  fecority  given  by  the  ftatute,  the  party 

^  Would  be  entitled  to  the  wfable.    The  only  qucftlon,  then,  is.  How  far  he  fliall  be  entitled  where  he 

*<  docs  mk  pfoceod  upon  the  ftatete  }  In  Ptowfe  v.  Patififwn,  it  wto  dedded,  after  great  doubf,  that  an 

"  Mum  o«  the  oafe  wooM  lie.     Whoi»  then,  is  the  meafure  of  dam^s  in  an  aftion  on  the  oaife  agalftft 

^  an  oftcer  for  negle^ng  the  duties  of  his  office  ?  what  "has  the  plaintiff  k>ft  by  the  negled  ?  This 

''  is  a  culpaMe  neglcd,  'not  iMfcly  a  fimple  nonfeafante,  and  muft  have  b«en  accompanied  with  a  bid 

'<  IntoMlOo.     ThenDe,  then,  muft  depesd  upon  what  dstaoagcs  Am  party  his  firftaiiied.    The^gfeat 

«  doubt  we  have  bad  has  been,  wh^her  wt:  could  4^  beyond  the  p«alty  ef  the  hood  ;  But  this  if  the 

*'  fame  fort  of  queftioa  as.  Whether  an  a^iOn  on  the  cafe  would  lie  ?  and  there  is  no  rule  which  6ys 

^  '•  chat 
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**  that  in  an  Mon  on  th^  ctTe,  for  an  injury*  accoinpaoicd  with  a  hadinteat^  lefi  fiull  be  receverei 
*<  than  the- whote  damages  fuftained.  The  vcrdid,  therefore,  muft  be  entered  for  the  whole  fum 
«<  found  by  the  jury.**     Concsnen  ▼.  Lethbridge,  Eaft.  32  G.  3.  %  H.  Blaclcft.  36* 

In  the  cafe  of  Pcowfe  v.  Pat^ifon,  HH.  13  G.  £.  Bull.  Ni.  Pri.  60.  the  damages  giTen  by  the  jaryi 
far  which  judgment  wai  entered,  were  made  up  of  the  cofts  of  the  replevin-fuit  and  the  rent  in  arrear } 
the  fum  wai  precifely  the  i^me  as  vitt  given  for  the  damages  and  colh  of  the  plaintiff  in  the  repletio- 
fuit.  But  there  was  a  circiimilance  in  ihat  cjfe  which  was  different  from  the  cafe  of  Concaneo  v. 
Lethbrldge,  vis.  that  the  value  of  the  goods  was  more  than  the  fum  for  which  judgment  was  given. 
yidi  %  H.  BUckft.  39. 

y viner  3o*>  ^TJ)  In  what  Cafcs.    Where  there  is  a  Demurrer  for 

Part,  and  IflTue  for  the  Reft. 

I.  npHERE  was  a  demurrer  to  one  count  and  an  iflue  on  the 
*-  other ;  and  the  venire  was  awarded  as  well  to  try  the  iffue 
as  to  aflefs  contingent  damages  upon  the  demurrer.  The  plaintiff 
,  was  nonfuited  upon  the  iflfue ;  and  Pratty  C  J.  would  not  go  on 
to  aflefs  the  damages,  becaufe  th^  plaintiff  was  out  of  court 
Snow  T.  Conuf,  HiL  8  G.  i.  Sir.  507. 

2.  There  were  four  counts  in  the  declaration ;  non  ajfumfftt 
pleaded  to  three  and  demurrer  to  the  fourth ;  after  judgment  on 
the  demurrer,  the  plaintiff  takes  out  a  writ  of  inquiry  and  executes 
it.  This  was  moved  to  be  fct  afide,  there  being  no  nolle  projeqm 
on  the  roll ;  and  it  was  infilled  that  the  plaintiff  ought  to  take 
out  a  venire  tarn  to  try  the  iffue  quamy  to  enquire  of  the  damages 
upon  the  demurrer.  Sed per  cur.^^Thert  is  no  reafon  why  we 
fliQuld  force  the  plaintiff  to  carry  down  the  caufe  to  nijiprius  ;  and 
as  to  the  want  of  a  nolle  profequi  upon  the  roll,  he  may  fupply  that 
when  he  comes  to  enter  the  final  judgment ;  if  not,  you  will  have 
the  advantage  of  it  upon  a  wiit  of  error.  The  judgment  upon 
the  inquiry  muft  (land.  Fleming  v.  Langton,  Midi.  9  Cr.  I* 
Str.  532- 

7V>"'30S'  (B.  a)  Writ  of  Inquiry  of  Damages,  in  what  Cafes 
(Khp"".  awarded  ;  and  how  it  may  be. 

letter  (L.  a). 

I.   A  FTER  judgment  by  default  in  prohibition  the  plaintiff  may 

^^  have  a  writ  of  inquiry.     Bettinfon^  Bart.  v.  Henchman  and 

others.    Farringdon  v.  Same,  Mich.  7G.  i.  Ca.ofPraB.  C.B.  20. 

2.  In  replevin  after  non  cepit  pleaded  and  a  return*  hahend. 

awarded,  the  defendants  procured  a  writ  of  inquiry  of  damages 

to  be  executed }  but  the  court  fet  aCde  the  writ  and  inquifition, 

becaufe  there  can  be  no  inquiry  in  replevin  for  the  defendant 

where  there  has  been  no  avowry  \  for  on  all  pleadings  in  replevin, 

where  there  has  been  no  avowry,  the  defendant  has  a  non-pros 

and  cofts.    Durham  v.  Price^  HiL  x  G.  2.  Ca.  ofPraSf.  C*  B.  42- 

s.  c.  Str.        3.  Trefpafs;  the  defendants  were  overfeers  of  the  poor,  and 

7V*o.  Ahr.  *^  trefpafs  complained  of  was  diftraining  a  fpoon  for  a  poor- 

.  307.  pi.  17,  rate,  and  a  verdi£l.  given  for  the  defendants  \  and  die  Chief  Juf- 

is,  19,       tice  certified  that  the  h€c  complained  of  was  a  matter  done  in  the 

executiou 


execution  of  their,  office.    A  motion  was  afterwards  made  for  sir  j«me# 
leave  to  enter  a  fuggeftion  to  that  purpofe  on  the  roll,  in  order  to  ^'"^^^^^'s 
hare  a  writ  of  inquiry  of  damages.    Vldejiat.  43  Eli%.  r.  2.  /  19.  Sin  CarthI 
This  was  oppofed  on  the  ground  that  in  no  cafe  where  the  jury  by  the  name 
at  the  trial  might  have  afleffed  damages  and  did  not,  had  the  court  ^^^^'^^^ 
afterwards  allowed  a  fuggcftion  in  order  for  a  writ  of  inquiry ;  ,na  much 
and  that  this  differed  from  the  cafe  of  a  nonfuit,  bccaufe  there  wi»ed  ©n  in 
the  plaintiff  being  out  of  court  could  not  go  on  to  inquire  of  the  ^f^^n^  ^ 
damages.     But  the  court  thought  that  they  ought  by  the  zQ,  to  a  mandamut 
grant  a  writ  of  inquiry,  for  that  the  words  of  the  aft  were  large  »^"«<*  fo 
enough^  and  that  the  cafe  fell  within  the  reafon  of  the  law  ;  and  [o^thToffice 
the  rule  was  made  abfolute.     Valentine  y\  Fawceit,  Trin.  8  G.  2.  of  an  aider-  ^ 
Rep.  temp.  Hardiv.  1 3  8.  man  of  the 

.  corporation 

of  S.y  to  which  the  defendants  made  a  fpecial  return,  fetting   forth  that  he  had  been  amoved  from  hii 
office,  and  the  caufes  of  his  amotion  \  whereupon  fC.  came,  according  to  the  ftatute  9  Ann,  c.  zo.,  and 
took  fiTetnTerfes  to  the  return,  and  iiTae  being  joined  upon  eachtraverfe  the  jury  fuund  a  genera)  verdift 
for  K.  opon  two  of  the  iflucs,  and  upon  the  three  others  a  fpecial  verdiA ;  but  they  found  no  damaget 
<ircofls.     Upon  the  fpecial  verdict  the  court  were  of  opinion  for  K.,  who  thereupon  moved  for  a  writ  of 
lo^oiry  to  be  awarded,  to  inquire  of  the  damages  fuftained  by  reafon  of  the  falfe  return,  becaofe  the  jury 
had,  in  their  verdid,  omitted  to  inquire  thereof.     After  time  taken  hy  the  court  to  confider  of  the  point, 
judgmeot  was  giren  by  Lord  Hardwicke,  C.  J.  who  (aid,   we  are  of  opinion  that  the  court  cannot 
award  any  writ  of  inquiry  in  this  cafe,  it  depends  entirely  on  the  Aatute  Ann,  c.  zo.  \  and  the  queftioA 
if.  What  power  the  court  have  by  that?     The  diftinAion  laid  down  in  Cheney's  cafe  is  admitted,  that 
where  the  jury  are  to  inquire  of  damages,  as  parcel  of  their  charge,  an  attaint  lies  for  exceffive  damagea; 
andtherefo  e  fuch  damages  may  not  be  fupplied  by  writ  of  inquiry,  becaufe  that  would  prevent  the  party** 
remedy  by  attaint;  but  that  it  may  be  fupplied  by  inquiry  when  the  jury  inquires  thereof  only  as  an  in* 
qoeft  of  office;  hut  it  was  infilled  the  matters  here  in  charge  to  the  jury  were  the  fa^s  whereon  iflue  was 
joined,  and  that  the  damages  were  merely  collateral;  and  likewifc,  that  this  being  \  proceeding  upon  the 
ad  of  parliaibcat,  and  not  an  adion  between  parties,  therefore  no  attaint  would  have  lain  for  exceffive 
damages.     As  to  the  damages  being  colla  eral  and  put  in  charge  to  the  jury,  we  think  they  cannot  be  fo 
cosfidered,  but  that,  according  to  the  words  in  Cheney's  cafe,  they  are  confequent  and  dependant  upon 
the  iflue,  and  therefore  the  jury  are,  as  part  of  their  charge,  to  enquire  theteof.     it  is  true  the  iflTues  are 
not  joined  opon  the  damagci  but  upon  the  fadts  of  that  return,  but  that  will  not  make  them  to  be  col- 
bteral,  no  more  than  in  an  action  upon  the  cafe,  wtvere,  though  not  guilty  be  pleaded,  yet  damages  are 
pstcd  of  the  ifloe,  and  whether  an  attaint  lies  upon  this  proceeding  the  court  give  no  opinion,  nor  need 
they  in  this  caie,  becaufe  the  court  is  here  reftrained  from  awarding  a  writ  of  inquiry  by  the  words  and 
coaAxu£tion  of  the  flaiuteof  Ann,  tor  the  traverfes  are,  by  the  ad,  put  in  the  room  of  anions  upon  the 
cafe  for  a  falfe  return,  and  the  proceeJings  are  Aridity  tied  up  to  be  as  upon  fuch  an  adlion,  fo  that  the 
qoeftjon  is  only,  whether,  if  an  a6lion  had  been  brought  for  a  falfe  return,  aijd  a  fpecial  verdidl  given 
and  no  damages  aifelTed,  the  court  could  have  fupplied  that  omiilion  by  a  writ  of  inquiry  ?  and  it  is  clear 
they  Cduld  not :  then,  by  a  plain  confequence,  they  may  not  in  this  cafe  neither,  and  the  court  are  to  be 
governed  by  the  authority  of  the  court,  though  it  ihould  be  in  a  cafe  where  an  attaint  lies.     The  cafes 
that  have  been  upon  the  17  Car«  a.  c.  7.  about  didrefs,  are  zA  in  point  to  this  cafe.    The  words  of  the 
ftatnteare,  that  if  the  verdid^  ihall  be  given  againft  the  plaintiff  in  replevin,  then  the  jury  returned  to 
try  the  iflUe  ihall  inquire  of  the  arrears  of  rent,  of  the  value  of  the  goods  diftrained  ;  now  no  attaint 
would  lie  upon  either  of  thefe  points,  for  they  arc  both  in  nature  of  inque(ls  of  ofhce,  and  aie  fuperadded 
by  ftamce ;  and  vet  it  has  always  been  held  upon  this  ftatute,  that  if  omitted  it  cannot  be  fupplied  by  writ 
of  iaqttiryy  becauie  the  f^atote  reftrains  it  to  be  done  by  the  fame  jury  as  tried  the  ifliie.     Sheape  v.  CuU 
peper,  1  Leo.  1^5.  (7  Vin.  Abr.  307.  pL  12.)     And  fo  was  a  cafe  Tricket  ▼.  Stevens,  lately  in  C.  B. 
That  ftatvte  of  Car.  3.  direds,  that  a  jury  returned  to  try  the  i(Tue  /ball  inquire  of  the  damages  ;  this 
iatnte  direds  that  the  damages  (hall  be  afTefled  in  the  fame  manner  as  an  adlion  for  a  falfe  return,  which 
iaoaly  by  the  fame  jury  which  tried  the  caufe;  the  words  of  the  claufe  how  the  damages  are  to  be  re- 
covered moft  be  taken  diftribut'.vely,  as  if  it  had  been  diflindtly  faid,  if  the  perfon  hatha  \erdidl  ke  ihail 
recover  damages  as  in  an  adion,  &c.  and  if  judgment  be  given  for  him  upon  demurrer,  or  by  iu!  dicif, 
9k  he  fliall  recover  damages  as  in  an  afiion,  &r.     What  Lord  Holt  faid  in  Sir  James  Harbert^s  cafe^ 
ai  repoited  in  Skinner,  596.  is  very  appiicable  to  this  in  diflinguiihing  the  cafes  according  to  the  dif- 
knot  penning  of  the  z6tt  upon  which  they  were.     As  to  what  was  faid,  that  the  court  may  anfefs  dA- 
maga,  tbey  being  but  matter  of  form,  for  the  point  of  proceedings  is  for  the  right  of  office,  the  court 
cannot  take  notice  of  that;  for  in  an  aQion  for  a  falfe  return,  or  in  this  proceeding,  the  plaintiff  may 
iafiftttpoa  his  whole  damages,  and  the  court  cannot  dimioiih  them  without  his  confent;  and  in  the  cafe 
of  GooKlwin  ▼.  Welche  and  another,  in  Yelv.  151.  (7  Vio.  Abf.  314.  pl«  5.)  it  is  exprefsly  fVidf'that 
i'  the  4fliie  be  tried  by  a  jury  they  xnuft  aflefs  the  damages.    Upon  the  whole  we  are  all  of  opinion,  that 

thia 
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tb'w  it  cvaftly  Kbe  the  cftlsi  upoft  th«  Aat  of  Car.  i.,  and  that  thea6l  of  9  Ann  is  the  rule  we  muft  go  by^ 
and  by  that  adl  we  have  not  authority  to  award  a  writ  of  inquiry.  Kioafton  v.  the  N'«yor,  ^e.  of  dm 
town  of  Shrew/bury,  Trin.  9  O.  ».  Rep.  temp.  Hardw.  295.  A  judgmeaC  was  <iitcrward«  entrccd 
up,  and  upon  error,  brought  in  parliament,  it  was  reverfed,  and  a  venirt  facias  dt  n»vo  dire  died  to  be 
swarJed  bythe  king*s  bench,  ih.  377.  S.  C.  Str.  105 1.  For  cafes  upon  the  lubjefl  of  awarding  zvesire 
fiass  dt  IUV9,  videfpft.  tit.  Triaii  (K.  g  3.)  ttjef» 

4.  In  error  upon  a  judgment  b7  default  in  the  Common  Pleawy 
exception  was  taken  that  the  award  of  the  writ  of  inquiry  is  to 
inquire  by  the  oaths  of  hooeft  men,  not  faying  twelve  ;  but  Cr^. 
£/mc.  677.  {Lew/on  v.  Redleftcn)  was  cited  in  anfwer,  and  the 
judgment  was  affirmed.  Moore  v.  Paine,  Trin.  9  G,  2.  Repm 
temp,  Hardw,  288. 

5.  In  an  adion  for  damages  done  to  common  right  a  rule  WM 
grante(f  for  the  execution  of  a  writ  of'  inquiry  before  9  judge  at 
the  aflizes,  though  no  affidavit  was  produced  to  fupport  the  rule. 

«  Sparrow  v.  Reed,  Efq.  Trin,  25  tf  26  G.  2.  Barnes,  235. 

S.C.  6.  In  replevin  the  defendant  as  churchwarden  and  overfeer  of 

Bhckft.  ji^g  pQQj  Qf  ^}jg  parifh  of  A,  avows  (under  the  ^ai,  43  EJiz>  c,  2. 
In'epienn  /'  ^9')  the  taking^c  goods  as  a  diftrefs  for  poor-rate,  the  plaintiff 
the  defend-  ple^ided  de  injuria /ua,  and -upon  iffiie  joined  a  verdid  was  fouild 
ait  avowed  f^^  ^j^g  defendant;  but  the  jury  did  not  affefs  any  damages ;  and 
tent,  and  after  final  judgment  and  coils  taxed,  he  moved  that  a  writ  might 
kad  a  ver-  iffiie  to  enquire  what  damages  he  had  fuftained  by  reafon  of  the 
■oyL^'  prcmifes,  being  entitled  to  recover  treble  damages  under  the  fta- 
ibikndbythe  tute,  by  rcafon  of  the  wrongful  vexation,  with  his  coils  alfo.  It 
iury,  itwat  ^3$  objedicd  by  the  plaintiff;  ift,  that  the  defendant  having 
aW^ofTn-  ^%^^^  ^^^^  judgment  and  had  his  cods  taxed,  had  made  his 
quiry  under  cleflion  ;  2d,  that  the  damages  muft  be  affi^ffed  by  the  fame  jury 
theftat.  who  tried  the  iffiie,.  Sed per  cur, —The  fame  jury  who  try  the 
Uy^'^lf^  iffiie  may  affefs  the  damages;  but  if  .they  do  not,  we  muft  do 
certain  the  juftice,  and  award  a  writ  of  inquiry  to  the  (herifF;  which  was 
icntMiar-     accordingly  done.     Dewetl  v.  Mar/half,    Trin,  13  G.  q.    2  Wil/l 

aearyandthe         «  ♦  ^  *»      nf         ^ 

value  of  the  442- 

cattie.     Gould,  J.  daubted  whether  this  could  be  granted  to  fupply  a  defective  Terdid  \  but  no.  cAife 
fliewntbe  rule  was  made  abfolute.     Freeman  v.  Lady  Archer,  Trin*  11  G.  3.  Bladcft.  763. 


IT  the  jury  .  7.  Where  there  is  a  demurrer  to  evidence,  and  the  jury  at  the 
aiTefs  the  ^^\^  ^^  ^^^  affefs  the  damages  conditionally,  the  judgment,  if 
•cQ^tbn-  given  afterwards  for  the  plaintiff,  will  only  be  interlocutory^  and 
ally  at  the  there  fnuft  be  a  writ  of  inquiry  to  affefs  the  plaintiff's  damages. 
S'^an'JS  ^^  ^-  ^'^rihecl,  Trin,  19  G.  3.  Dough  218: 

was  done  in  Scola{t)ca*s  cafe,  Plowd.  410.  qu^rt  if  the  interlocutory  and  final  judgmeot  would  hate 
b«en^r9fiQuaccd  uuJifitUi.Qt  an  iaterval  of  four  days  left  between  thcait    PougL  tis.  (o.  14*) 
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(D.  a)  Inquiry  of.    Writ  quaflied  {a)  or  fuperfeded ;  j'^mtryo. 
for  what;    and  when.     And  Notice;    in  what  w/^^* 
Cafes;  when;  and  how.  '''•^^•** 

1.  "^OTICE  fliall  be  given  to  the  defendant  of  the  execution  The  book 
-*'^    of  fcirtjuri  inquiries,  as  in  the  cafe  of  other  writs  of  »"  ^^«*» 
inquiry.     Rtg.  Gen.   Mich.  12  Ann.  Gilb.  Rep.  B.  R.  g6.  '^^^^  " 

£ajS|  ^•^nrastotheteafoo  given  for  this  alteration  {vim.  ihat  natural  juilice  requirei  that  a  man  (hould 
rot  be  charged  of  hit  own  eflate  without  notice)  fox jVire fieri  inquides  differ  much  from  other  inquirie:, 
becaofe  after  the  in^uifition  takeui  the  flieriflfis  to  warn  the  defendant  to  be  in  court  at  the  return  day 
sd  oftad^ Ji  pud prvjk  bah!*  et  quare  execut'  wn  dt  hcnispro^rus,  and  then  he  may  traverfe  the  finding  of 
the  jorj,  fo  that  be  could  not  be  charged  without  an  opportunity  of  defending  himielf,  fo  it  was  judged 
in  the  cafe  of  Fortefcue  V.  Northcote,  Hil.  3  Aon.  f^idt  Glib.  Rep.  B.  R.  96.  The  rule  was  te« 
(fated  in  Biron  v.  Phiijpi,  Mich.  G.  i.  Str.  S55.  Stead  v.  Lateward,  EaO.  11  G.  t«  Str.  6x3. 
Copley  ▼.  Delaoy,  £aft.  i  G.  a.   Prac.  Rcf .  379.     Tiloey  v.  Watfoo^  M.  24  G.  a.  b, 

2.  In  ajumfjiti  there  being  two  counts  in  the  declaration,  there 
was  judgment  for  the  plainti6F  as  to  the  firft  and  a  mile  profequi  as 
to  the  fecond.  A  writ  of  inquiry^  was  fued  out  to  inqure  what 
damages  the  plaintiff*  had  fuftained  occafione  pramijforum :  and 
upon  the  return  of  the  writ  it  was  moved  to  amend  It  and  make  it 
•ccafione  non  perfarmationis  prad*  prima  promtJJiomSy  which  was 
granted,  the  record  of  the  judgment  by  default  being  a  warrant 
to  amend  by.     Hughes  v.  Alvarey^  Hil,  12  G.  i.  Str.  684. 

3.  On  the  8th  February  plaintiff  gave  notice  of  executing  a 
writ  of  inquiry  before  the  (herifF  on  the  17th;  but  before  that 
day  be  applied  to  the  court  to  have  the  writ  executed  before  the 
Chief  Juftice  at  the  fittings  after  term,  and  obtained  a  rule  to 
fliew  caufe  the  nexl  day  ;  the  day  following  the  plaintiff  ferved 
the  defendant  with  the  rule  at  two  o'clock,  but  the  defendant 
not  having  fufficient  time  to  ihew  caufe^  fuSered  the  rule  to  be 
made  abfolute  without  defence.  The  writ  was  afterwards  exe- 
cuted before  the  Chief  Juftice  ex  parte  the  defendant  not  appear- 
ing. A  motion  was  made  by  the  defendant  to  fet  afide  the 
inquifitioo>  which,  however,  the  court  refufed  to  do.  Perry  and 
uhers  V.  Frrfufis^  Eafi.  5  6.  2.  %  KeL  6o. 

4.  An  inquifition  was  fet  afide  bccaufe  the  plaintiff  (though  an 
adminiftratrix)  was  admitted  to  be  a  witnefs.  Maddox'  v.  J^esy 
Alicb.  7  G.  2.   Prac.  Reg,  C.  B.  450. 

5.  Tlie  plaintiff  obtained  judgment  upon  arguing  a  demurrer 
in  an  aAion  on  the  cafe,  and  proceeded  to  execute  a  writ  of 
inquiry  without  getting  judgment  figned  by  the  prothodotary, 
which  the  conrt  held  to  be  irregular  and  fet  afide  the  writ  of 
inquiry.     M^Cartf  v.  Parminier^  Trin.  7  {«f  8  G.  2.  Barnes  229. 

5.  lo  an  a£lion  brought  againft  a  fiierlff  for  a  falfe  return  of  a 
refcTJs^  whereby  the  plaintiff  and  others  were  returned  rcfcuers, 
the  plaintiff  recovered  50/.  damages  upon  a  writ  of  inquiry  ex- 
ecuted before  the  coroner^  and  the  defendants  moved  to  fet  afide  the 
ifiquificion  on  account  of  the  cxcefiivenefs  i7f  the  damages.   Upon 

a  rule 
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a  rule  to  (hew  caufe  it  appeared  that  the  plaintiff  had  been  taken 

out  of  his  buGaefs,  being  arrefted  upon  a  writ  of  refcous  founded 

on  the  return,  had  been  carried  to  Newgate^  imprifoned  a  long 

time,  and  been  put  to  great  expences,  and  that  counfcl  attended 

before  the  coroner  on  the  part  of  the  defendant  ^n  the  execution 

of  the  Mrrit  of  inquiry.     The  court  difcharged  the  rute.     Cbifoers 

Y.  Lambert  and  another,  Mich.  8  G.  2.  Barnes,  229. 

Where  the        7*  Notice  that  a  writ  of  inquiry  will  be  executed  at  Wefiminjler, 

terms  of  the  without  faying  where  there,  is  bad;  and  the  inquifition  will  be 

Si^SiHri't  fc^  **»<•«•     -^^'wA  V.  Maine,  Mich.  9  G.  2.  Prae.  Reg.  C.  B.  447. 

would  be  executed  at  the  ufual  place  at  Durham,  and  it  appeared  that  for  twenty  four  years  paft  writs  of 
ioquiry  bad  been  executed  at  one  place,  v/ss.  the  Court  Huufe  there,  and  that  in  this  particular  cafe  two 
Gounfel  had  attended  for  the  defendant,  the  court  refufed  to  fet  afidr  the  inquifirion  taken  thereupon* 
Braitbwaite  ▼.  Allan,  Hil.  20  G*  ft.  Barnes,  309.  It  is  necefr4ry  that  tKe  fign  of  the  boufe  at  which  a 
i»rit  ofin^ry  is  to  be  executed  ihould  be  mentioned  in  the  notice.  Arnold  v.  Square,  Hil.  aS  G.  2. 
Sayery  18 1. 

8.  In  trefpafs  the  declaration  was  againft  three  defendants, 
and  the  writ  of  inquiry  recited  it  to  be  againft  two  only,  and  it 
being  moved  to  be  fet  afide  for  irregularityi  it  was  (hewn  for  caufe, 
that  if  the  writ  was  wrong  in  this  cafe  it  was  matter  of  error, 
and  that  no  advantage  could  be  taken  of  it  by  motion.  Sed  per 
cur, — As  to  its  being  error,  poffibly  it  might  be  fo;  but  to  be  fure 
it  is  a  matter  of  irregularity,  for  it  is  a  writ  of  inquiry  taken  out 
in  a  caufe  which  is  not  depending;  but,  however,  if  the  plaintiflF 
aflcs,  to  be  fure  it  is  amendable  by  the  record.  Lieave  was  ac- 
cordingly given  to  amend,  upon  payment  of  cofts.  Conden  v. 
Coulter  and  others,  Mich.  ioG.2.  Rep.  temp.  Hardw.  314. 
iTiJi  Paul  9.  An  interlocutory  judgment  was  figned  in  Trinity  term  I737» 

T.Giedhiii,  and  in  ^1/^^  1 738  a  writ  of  inquiry  was  executed  upon  eight 
And7u^^'  ^^y^'  notice,  which  was  fet  afide  as  irregular:  and  it  was  held, 
notice  muft  tliat  where  a  term's  notice  of  trial  is  required,  there  muft  at  the 
f*  '"^h"  ^'  ^^"^^  diftance  of  time  be  the  like  notice  of  executing  a  writ  of 
fob-day  of    inquiry.     Peytony.Burdus,  Mich.  12  G.  2.   S/r.  iioo. 

the  term.  Hogg  v.  Rofe,  Eaft.  150.*.  Str.  1 1 64.  But  this  rule  only  extends  to  a  volantary  delay 
by  the  plaintiff  himfelf,  when  the  defendant  ftays  him  by  an  injunAion  it  is  an  exception  out  of  the  rule. 
BofworthT.  Philips,  Trin.  zi  G.  3.  Blackft.  784.  S.  P.     Hayley  v.  Rily,  Hil.  19  G.  3.  Dougl.  71. 

S.  C.  10.  If  a  writ  of  inquiry  be  executed  before  a  perfon  not  having 

?f^*  Y^  a  proper  authority,  the  court  will  fet  it  afide;  but  not  if,  at  the 
iheriffmake  ^'^^  of  fuch  execution  of  it,  the  defendant  make  defence.  Dixon 
a  deputy  for  V.  Goodmuft  and  Others,  Mich.  14  G.  2*  Prac.  Reg.  C.  B.  4^1. 

the  purpofe 

of  having  a  writ  of  inquiry  executed,  the  court  will  grant  an  attachment.  Wallace  ▼.  Humea,  Trio. 
J  3  Se  14  G.  a.  Barnes,  fti^i .-— But  if  a  deputy  be  appointed  by  a  deputation  under  the  feal  of  the  flieriff*a 
office,  the  court  will  difcharge  the  rule  obtained  to  (hew  caufe  why  an  inquifition  taken  before  fuch  a 
deputy  fliould  not  be  (u  afide,  with  cofts.  Davis  ▼.  Skilltns,  Eaft.  14  G.  si.  Barnes,  23a.  But  the 
ihertff  cannot  appoint  two  uoder-iheriffs  extraordinary  to  take  an  inqueft,  for  if  be  can  exceed  one  no 
line  can  be  drawn  to  limit  the  number.  If  an  inquifition  be  taken  before  two  the  court  will  fet  at  afide. 
Deny  ▼.  TrapneU,  Eaft.  8  G.  3.  2  Wiif.  37^.  The  writ  of  inquiry  may  be  executed  by  leaTOof  the 
court,  under  fpecial  circumftances,  before  the  Chief  Ju^ce,  or  a  judge  of  affiae,  aa  an  a&^nt  to  the 
iberiff.  And  where  the  writ  of  inquiry  is  executed  bejfore  the  Chief  J)ifttce  or  judge  of  aflise,  it  is  ufual 
to  move  the  court  for  the  (heriflFto  return  a  good  jury.  But  unleft  fome  matter  of  taw  is  fikely  to  arife 
in  the  courfe  of  the  inquiry,  the  court  will  not  give  lesTe  to  have  it  executed  before  a  judge  moely  oa 
account  of  the  importance  of  the  fa^.    Tidd*i  Prac.  3 1 8,  3 1 9, 
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11.  The  notice' was  to  execute  a  writ  of  inquiry  by  ten  o'clock,  it  (houid  be 
ind  there  being  no  defence  made,  the  court  fet  it  afidc  for  un-  ^P^*^?*  '^ 
certainty,     ^on  v.Fowen^    Mich.  14  C  2.    Str,  1142.  thaithewrit 

will  be  executed  between  two  certain  hours.    Arnold  ▼.  Squire,  Hit.  a8  G.  1.  Sayer,  x8i. 

12.  After  fuing  out  a  writ  of  inquiry,  and  before  the  execution 
and  return  thereof,  plaintiff  altered  it,  had  it  refealed,  and  after- 
ward executed  it  according  to  notice.  Defendant  moved  to  fet 
afide  the  inquiry  becaufe  of  the  alteration,  but  the  court  refufed 
to  fet  it  aGde:  and  the  complaint  being  groundlefs,  and  containing 
feme  fcandal,  the  court  gave  the  plaintiff  his  cods.  Langlrfy* 
Babwrigbtf  one^  tic.  MicL  15  G.  2.  Barnes y  232. 

13.  The  defendant  lived  above  forty  miles  from  London ^  and 
the  writ  of  inquiry  was  executed  in  lefs  than  fourteen  days  notice. 
The  inquifition  was  fet  afide.  Note,  the  defendant  being  an  at- 
torney, and  therefore  fuppofed  to  be  prefent  in  court,  made  no 
difference :  it  was  held  to  be  neverthelefs  irregular.  Hopkins  v. 
Knapp^9ne^  tie.  Mich.  15  G.  2.  Barnes ^  264. 

14.  The  court  held,  that  notice  of  the  execution  of  the  writ 
of  inquiry  of  damages,  given  in  the  county  to  the  attorney  there 
(and  not  to  the  agent  who  received  the  declaration  in  town)  good, 
and  fufficient  notice,  and  difcharged  the  rule  to  (hew  caufe  why 
the  inquifition  ihould  not  be  fet  afide.  Bmith  y.  Lacock,  Trin. 
16  G.  2.  Barnes 9  305. 

15.  In  an  aflion  of  ajfumfjit  againft  C.  and  N.  the  former 
pleaded  bankruptcy,  and  the  latter  pleaded  a  judgment  recovered. 
After  judgment  againft  N.  upon  nultiel  record,  the  plaintiff  con- 
feffed  C.'s  plea  to  be  true,  and  entered  a  nolle  profequi  as  to  him 
purfuant  to  the  ftatute  7  Ann;  yet  fued  out  his  writ  of  inquiry 
as  if  the  interlocutory  judgment  had  been  againft  both  defendants; 
by  the  inquifition  damages  were  found  againft  N.  only ;  N.  moved 
to  fet  afide  the  writ  and  inquifition;  and  obtained  a  rule  to' (hew 
caufe,  pending  which,  the  plaintiff  moved  to  amend  the  writ  by  x 
ftrikiog  out  C.'s  name  after  the  taliter  procejfum  fuit^  and  the  rule 

for  the  amendment  was  made  abfolute  without  oppofition.  After 
which  amendment  the  writ  tallied  with  the  inquifition,  and  the 
defendant's  rule  was  difcharged.  Ingham  v.  Chijball  and  others^ 
Eajl.  17  G.  2.  Barnes^  15. 

16.  In  the  notice  of  executing  the  writ  of  inqXiiry  the  plain- 
tiflfs  name  was  ioferted  wrong,  (viz.  Birt  inftead  of  Najb^ )  the 
inquifition  taken  thereon  was  fet  afide.  Najb  v.  Harrow^  Trin* 
24  G.  2.  Barnes f  310. 

17.  Bill  againft  an  attorney  in  the  C.  i?.,  judgment  by  default, 
the  writ  of  inquiry  was  returnable  upon  a  general  return  day : 
and  upon  error  it  was  objected  that  the  writ  (hould  have  been 
returnable  upon  a  day  certain;  but  the  judgment  was  affirmed, 
for  the  matter  iaonly  a  mifcominuance,*and  that  is  cured  by  the 
ftatute  of  jeofails.  XJouplandy.  Freinbow,  Mich.  29  G.  2«  Saytr^ 
245. 
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x8.  The  declaration  in  a  caufe  waa  delivered  to  ihe  plaintiff^i 
attorney ;  but  the  notice  of  executing  the  writ  of  inquiry  was 
ferved  on  the  defendant  himfelf,  and  not  on  hi$  attorney^  or  agent : 
this  was  held  to  be  irregular,  and  the  inquifition  was  fet  aCde. 
Mofiej  V.  Sanfordf  Mich.  29  G«  2.  Barnes f  2^1. 

19.  A  wnt  of  inquiry  of  damages  concluded  thuss  <<  Witnefs 
<<  Sir  John  Wiiies  Knt.  at  JVeftminfier^  adding  neither  day  nor  yean 
After  error,  without  any  defence  made,  it  was  moved  by  the 
defendant  to  fet  the  writ  afide^  and  on  the  other  Gde  the  plaintiff 
moved  to  amend  by  adding  the  day  and  year;  but  the  court  dif« 
charged  both  rules.  (Very  probably  the  writ  may  be  fufficient 
as  it  (lands.)  Duggin  v.  the  Earl  of  Peterborough^  Trm.  32  ii 
33  G.  2*  Barms,  425. 

20.  After  interlocutory  judgment,  and  inquiry  awarded,  but 
before  the  writ  was  returnable,  and  before  it  was  executed,  the 
plaintiff  became  bankrupt,  notwithflanding  which  the  writ  was 
executed,  whereupon  it  was  moved  by  the  defendant  that  the 
writ  and  inquifition  might  be  fet  afide.  Sed  per  cur. — We.  will 
confider  this  as  a  writ  executed  by  the  aflignees  in  the  name  Nof 
the  bankrupt,  the  objedlion  coming  out  of  the  mouth  of  the 
defendant  is  very  unfavourable;  the  writ  was  awarded  before  the 
phintiff  was  a  bankrupt,  and  the  inquifition  ought  in  juftice  to.be 
Supported,  otherwife  the  defendant  would  get  gut  of  gaol,  and 
the  creditors  might  thereby  be  greatly  injured.  Bibbins  and  others 
▼.  Maathie^  Mich.  8  G.  3.  2  ITil/.  358. 

21.  A  motion  to  fet  afide  an  inquifition  may  be  made  at  any 
time  before  final  judgment  figned.  Denny  v.  Trapnell^  Eafi. 
8G.3.    zmif.n%. 

7Vinef3i4.  (£.  a)  Writ  of  Inquiry.    Executed.    At  what  Time 
i^TxlCf'        ®^  Place,  and  what  muft  be  proved  then  {a). 

S.  C  X.  ^H£  execution  of  a  writ  of  inquiry  on  a  Sunday  is  void,  and 

Forttft,37].  1  ^^  court  are  bound  to  take  notice  of  it  without  being 
^ecially  afllgned  for  error.  Hoyle  v.  Lord  CornvjalRs^  Eafl. 
5  G.I.  Str.^Sy. 

2.  It  is  faid  a  writ  of  inquiry  may  be  executed  at  any  time  on 

the  return  day»  before  the  rifing  of  the  court.     Stanton  v.  Winch, 

HU.  6  G.  2.  Rep.  Ca.  Praa.  C.  B.  84. 

S.P.£nit        3.  The  inquifition  taken  on  a  writ  of  inquiry,  in  an  a£lion  on 

T  ^'^^  le  ^  prot&i^ory  note,  was  fet  afide  becaufe  the  note  itfelf  was  not 

aoG.i?      produced  to  the  flieriff  and  jury,  notwithftanding  it  was  urged  on 

fiaran  »|4.  tbc  part  of  the  plaintiff,  that  the  note  was  fe^  out  In  the  declara- 

in'c^A)    lion,  and  the  defendant,  not  having  pleaded,  admitted  the  afidon«. 

*'  ^  '^^    and  that  the  damages  were  only  the  amount  of  the  principal,  and 

intereft  due  on  the  note.  Billers  and  others  v.  Bowles,  Hil.  18  G.  2. 

^jinies,  233* 

4.  When  notice  is  ^iven  for  the  execution  of  a  writ  of  inquiry 
at  a  certain  hour,  it  is  never  underftood  that  the  time  is  to  be 

fcrupuloufly 


fcropuloufiy  adhered  ti>«  The  ihcriff  may  have  prior  bafinefa 
irbich  may  laft  beyond  the  honr.  Per  L9rd  Mansfield,  C.  J.  ia 
Wtllianu  ▼.  Friih,  Trin.  19  G.  3.  DougL  198. 

5*  Upon  a  role  to  (hew  caufe  why  the  inquiCtion  taken  on  a 
writ  of  inquiry  in  an  a£iion  on  a  policy  of  infurance,  flioald  not 
be  fet  aCde,  upon  the  ground  that  the  plaintiff  gave  no  further 
CTidence  of  intereft  than  the  produdlion  of  the  policy,  it  appeared 
that  the  policy  contained  a  claufe  that  it  (the  policy)  fliould  be 
deemed  fufficient  proof  of  intereft  in  cafe  of  lofs :  And  the  court 
were  of  opinion,  that  by  fuffering  judgment  the  defendant  had 
eonfefled  the  plaintiff's  title  to  recoveri  and  that  the  amount  waa 
£zed  by  the  ftipulation  of  the  policy :  The  rule  was  therefore 
diicbarged.     Tbellufiny.  FUtcber^  HU.  28  G.  3.  DougL  3x5. 

(E,  a)  Inquiry  of.  New  Writ  granted ;  or  ncccflary  j  TVwcrjiS. 

in  what  Cafes. 

1. 1  F  upon  the  execution  of  a  writ  of  inquiry  the  jury  find  da^ 
^  mages  for  the  defendant,  the  plaintiff  (hall  have  a  new  writ 
of  inquiry,     Daniel  v.  Purtis,  Mich.  6  G.  2.     2  Kelj.  97. 

2.  A  writ  of  inquiry  was  returnable  on  Sunday  and  an  inqui-  8.  C.  Pnft. 
dtion  was  taken  on  the  Monday  after ;  this  was  held  to  be  irregu-  ^%'  ^*  B* 
hr,  and  the  proceedings  were  fet  aGde ;  but  the  plaintiff  had  leave  |^*.  i^i^q, 
to  execute  a  new  one  on  payment  of  cofts.    Stanton  v.  Wtncb^  ▼•  wiiroo» 
HiL  6  G.  2.     R^.  Caf.  Proa.  C.  B.  84.  «li  J  ^-  *^ 

*'  *  Kdy.  59« 

So  if  the  writ  be  qoaihed  at  xkt  defire  of  the  pUint'ifT  himCtif,  he  muft  pey  the  defendant  hit  coifU* 
5aKle  v«  LMon»  Mich.  7  G.  s«  Rep.  Ca.  Prac  C.  B.  93.  S.  C    Prac  Reg.  C.  B.  449. 

^^  » 

3.  The  plaintiff  in  an  aAion  of  trefpafs  for  mefne  profits  ssoifthe 
moved  to  qualh  his  own  writ  of  inquiry  on  account  of  the  fmall-  |beilff  adiait 
ncfs  of  the  damages  given,  sdleging  that  the  flieriff  would  not  ^SmTio 
admit  the  plaintiff  to  prove  his  title,  in  order  that  the  jury  might  be  given  by 
aflefs  damages  from  the  time  it  accrued,  and  that  the  jury  were  ^^  ^^^l^ 
influenced  by  the  defendant's  attorney,  and  other  perfons  in  favour  by  diepUin* 
of  the  defendant.    The  court  feemed  to  think  this  a  milbehaviour  tiff  *s  da. 
in  the  flieriff,  and  other  perfonsy  and  granted  a  rule  to  (hew  caufe*  {^f^*^ 
GiOert  T.  Morjbead^  Eaft.  6  G.  2.    Rep.  Ca.  Praii.  C.  B.  89.        Tucton V^ 

AadKwit  Trio.  14  &  15  O.  s.  Barney  448.  But  wheic  the  motioii  was  on  the  ground  of  rmalloefi  of 
daoMget  atoM,  the  court  reftifed  the  rule.  Gilbert  v  Nightingale,  Mich.  10  G.  a.  Rep.  Car.  Pnc« 
C.  B.  135.  Ifl  the  court  of  K.  p.  it  was  determined  that  the  rule  of  not  fetting  afide  Ttfdi£b  for  the 
faiallDeA  of  damges  did  not  extend  to  cafes  whete  the  jurf  mifiook  in  point  of  law;  and  Pratt,  C.  J« 
iaid  he  knew  no  reafoo  why  the  court  flioald  not  interpofe  in  the  other  cafe.  Woodford  v.  Eades  9e  aU 
Baft.  7  G.  I.  Str.  42^  Upon  executing  a  writ  of  inquiry  the  plaintiff  was  furprifed  with  a  defimccy 
and  not  prepared  to  prove  his  whole  demand,  and  the  court  fet  afide  the  inquifition  on  paTmcnt  of  coftSy 
tbe  damages  being  too  fmall.  Hall  t.  Stone,  Esft.  8  G.  x.  Str.  515.  The  plaintiff's  demtnd  wai 
311/.9  tbe  defendant  fuffered  judgment  to  go  by  dcsfeulc  1  Upon  executing  a  writ  of  inquiry  the  plain- 
tiff's witaefs  refttfed  to  gite  evidence }  whereupon  the  jury  found  one  penny  damages  only.  The  cottrt« 
00  motion  to  let  afidc  the  ioquUicion,  thought  it  hard  that  the  ^iotjff  (hould  be  paid  fo  large  a  debt  with 
one  peanyy  as  he  would  be  if  the  verdift  ftood  %  or  that  hit  cafe  fliould  he  worfe  for  the  defendant's  letting 
judgxncm  go  by  default,  lur  had  he  pleaded^  the  pteintiff  could  have  fulfored  a  Bonfuit)  and  theitfvreclicy 
fer  atfda  the  iDquifition»  and  ordered  a  new  writ  of  inquiry  on  payment  of  oofts.  Marlcham  v.  Mid- 
dletouy  Tr)n.  19  G.  %  Str.  ia59.  The  court  have  refufed  to  qualh  a  wiic  of  inquiry  on  accouat  of 
<be«ccflireatfs  of  the  damages  (though  they  acknowledged  then  to  be  lb)  oa  account  of  the  peculiar 
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circumllances  of  the  cafe ;  it  reiliiig  entirely  in  die  dir€Rti<in  of  the  coiiit.  Benfim  v.  Sir  Thdmts  f  re« 
dericky  Hil.  6  C*  3.  Buir.  >84$*  In  wbatc«ret  the  couit  wUI  (rut  a  new  tfial|  becaufip  the  dmage* 
^iven  hf  the  firft  jury  vrttttxcfffivt,  or  too  CouU.     ^^e  Trial,  Letter.     ( Y*  g) 

Jn  an  a^on  of  trefpafs  for  mejne  profits,  after  a  recovery  in  cjedmenr,  the  defendant  fvfiered  iudf  Bient 
to  go  Wy  default;  and  on  executing  a  writ  of  inquiry  the  jury  gave  their  veidid  for  the  rent  of  She  pre- 
mifesy  but  did  not  iftcindf  the  eofts  of  the  tijeAment :  The  delendaat  became  a  fannkmpt  after  the 
judgment  in  ejeAmeaty  and  befoxe  the  fccond  a£lion  was  brought  1  Application  waajmade  to  the  court  to  fet 
a/ide  the inqui fiction,  becaufe  the  cofti  of  the  ^rdmeot  were  not  tncluocd  in  the  damages;  but  the  court 
refufed  to  do  fo  fac^a^fe  the  plaintiff  had  another  remedy  for  thofe  cofts,  for  they  being  a  liquidated  debt 
he  might  hate  proved  it  under  the  commiffion.  And  they  did  not  think  that  the  jury,  in  not  iodudiof 
the  Gofts,  had  fo  ff^r  done  wrhng  ai  to  induce  them  to  ioteipofe,  and  fet  aiide  the  ioquifition.  Gulliver 
V.  Drinkwaccr^  HD.  a8  G.  3.  %  Term  Rep.  B.  R.  261.  , 

4.  Two  olqeSions  on  account  of  irregularity  were  taken  to  the 
execution  of  a  writ  of  inquiry  in  an  a£tion  for  falfe  imprifonmenty 
and  a  motion  made  to  fet  ande  the  inquifition^  but  it  was  infifted 
on  the  part  of  the  plaintiffs,  that  the  irregularities  were  cured  by 
the  defendant's  attorney  having  attended  the  execution  of  the  writ^ 
croCs  examined  the  plaintifPs  witnefTes,  and  prdduced  a  witnefs  for 
the  defendant.  The  damages  were  250  /.  No  fpecial  damage 
being  laid  in  the  declaration,  and  it  appearing  the  plaintiff  had 
been  confined  for  twenty-fix  days  only,  and  the  plaintiff  baring 
made  no  affidavit  refpeAing  the  damages,  or  imprifonment,  the 
cpurt  thought  the  damages  exceiSvCy  and  ordered  the  inquifition 
to  be  fet  afide  upon  payment  of  cofts,  and  a  new  writ  of  inquiry  to 
be  executed  before  a  judge  at  the  next  affizes.  Tate  v.  Swainr, 
Mich.  15  G.  2.     Barnes  J  233. 

5.  Qn  the  execution  of  a  writ  of  inquiry  in  dpwert  the  jury 
found  damages  to  the  time  of  the  taking  of  the  inquifition,  and 
made  no  allowance  for  reprifes;  and  for  cofts,  gave  the  amount  of 

(«)  The  re«  the  attorjiey's  bill  for  the  demandant  {a).  The  court  afterwards 
porter  HMkei  j^^jj  jj^g  inquifitlon  bad  for  each  of  thefc  things,  and  fet  it  afide, 
Wbetb^the  direding  a  new  writ  of  inquiry  to  be  executed  before  a  judge  at 
jury  ihouid    the  ncxt  afEzcs,  on  payment  of  cbfts.     Penrice  v,  Penrice^  Trin* 

not  have        1 8  ^  10  G.  2.     Barnes,  234. 

given  com*  -^  •  '     jt 

non  coftf  I X.  as  ufaa1»  and  the  reft  to  be  taied  and  allowed  Je  increminu  by  the  prothonotary  ?  But  this, 

he  £iys,  was  sot  before  the  court. 

6.  The  cafe  muft  be  very  grots,  and  the  damages  enormous,  for 
the  court  to  interpofe  by  fetting  afide  an  inquifition  taken  upon  a 
writ  of  inquiry,  and  granting  a  new  writ  on  account  of  excefllive 
damages.  100/.  damages  were  found  againft  cuftom-houfe  officers 
for  entering  plaintiff 's  dwelling  houfe  to  fearch  for  uncuftomed 
goodsy  and  though  it  appeared  they  did  very  little  or  no  damage, 
the  court  would  not  interfere.  Bruce  v.  Rawlins  and  oiiers^  Eafi, 
10  G.  3.   iWi!f.6u 

7Vintt3t9.'  (I.  a)  What  Things  are  to  be  inquired. 

A  promif-  T  T  PON  a  judgment  by  default  in  ^n  a£lion  upon  a  promiilbry 
ibry  note  or  vJ  notc,  the  plaintiff  did  not  produce  the  fubfcribing  witnefs,  but 
cui^elced  ofivred  other  evidence  of  its  iKing  .the  deCeadant's  hand.    And 

the 
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the  court  held  this  was  fufficient,  for  the  note  being  fet  out  in  the  not  be  prov^ 
declaration  is  admitted  ;  and  the  only  ufe  of  producing  it,  is  to  *^  «p<^«*>e 
fee  whether  any  money  is  indorfed  as  having  been  paid  upon  it.  rwU^of 
Biws  T«  LindfiU^  HiL  14  6.  3.     Sir.  1 149.  in^iry, 

^  AnoD  Hil« 

It  G.  3.  3  Wiir.  1 55.  Saawden  ▼.  Thomaf ,  Bhckft.  784.  femb.  S.  C.  NfilU  y.  Lynp,  Hil.  26  G.  3, 
Bailey  00  BUlf*  749  Green  v  Hcsrne,  Eaft.  19  G.  3.  3  TcrmKcp.  B.  K,  30s*  But  the  note  or  bill 
meft  be  produced.    U,$adwUsmtef  Letter.  (£.  a)  pit  3. 

* 

(K-  a)  What  may  be  done  in  or  about  the  executing  TVmeijto. 

a  Writ  of  Inquiry. 

I»  T  tPON  executing  a  writ  of  inquiry  before  Raymond^  C,  J,  the  Fidi  Mark^ 

^   plaintiflT  was  unprepared  as  to  fome  eridencci  and  upon  JjlJ.!* 
tonfideration  the  Chief  Jnftice  held,  that  he  might  a<i^ourn  to  the  stnnge  °* 
next  fittings,  and  accordingly  the  jury  were  adjourned  over^  the  1159. 
plaintiff  fubmitdng  to  pay  cods.     It  was  compared  to  a  coroner's 
inqoeft,  or  a  commiffion  of  lunacy,  where  the  jui'y  are  adjourned 
over  fcveral  times,  it  being  but  an  inquefl;  of  office.     Colman  r^ 
Mawhey  to*  al.  Hil.  3  G.  2.     Sir.  853.  . 

2.  The  court  granted  leave  to  execute  a  writ  of  inquiry  before 
the  Chief  Juftice  at  his  fittings  in  Miidte/h^^  it  being  againft  the 
(henff's  o^cer.     SvansY.  Birdy  Baft.  76.2.     Cunning,  i^. 

3.  The  execution  of  a  writ  of  inquiry  before  fourteen  jurors 
was  held  good;  for  it  is  but  an  inqueft  of  office  whereon  no  attaint 
lies.     Chefter  v.  Cravfley^  Mich.  15  Q.  2.     £/r.  1 159. 

(L.  a)  Inquiry  of.     In  what  Cafes  it  muft  be  by  the  TVwerjw. 
firft  Jury  or  not,  and  where  by  the  Court,  SfaJ  ri't. 


6. 


'T*  O  a  declaration  in  affumpjii  the  defendant  pleaded  inifnomer 
^  in  his  chriftian  name  in  abatement,  and  upon  iflue  joined  the 
jury  found  a  yerdi£l  for  the  plaintiff,  but  negl^died  to  aflefs  da* 
mages ;  whereupon  it  was  afterwards  moved  for  a  writ  of  inquiry, 
but  againft  ir,  it  was  faid  for  the  defendantj  and  agreed  per  cur. 
that  the  omiffion  of  the  jury  in  not  finding  damages  in  this  cafe, 
could  not  be  fupplied  by  a  writ  of  inquiryi  but  a  ven.fac.  de  novo 
muft  go ;  for  where  a  man  may  have  an  attaint,  there  no  damages 
fliall  be  aflefled  by  the  court,  if  they  be  not  found  by  the  jury.  In 
ajfumyiti  damages  are  the  whole  obje£l  of  the  writ  and  fuit,  and 
though  iflue  be  joined  upon  a  iotSX  in  abatement,  yet  as  to  the  de- 
fendant it  is  conclufive  to  all  intents  and  purpofes,  and  involves 
the  damages  upon  finding  the  fa£t  againft  him ;  and  if  outrageous 
damages  had  been  given,  an  attaint  would  have  lain.  Bichcvn  Y* 
i^  Maitre^  HiL  8  G.  3.    2  Wilf.  367. 
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f  •  J^EG*  Gtmralii,  Ea/lir  terniy  30  G.  3. — It  is  ordered,  that 
'^  from  and  after  the  firft  day  ot  Trimty  term  noxt»  no  prifoner 
within  the  Kingi's  Bench  pri(bn|  or  within  the  rules  diereof,  (hall 
bare,  or  be  entitled  to  have,  day  rules  above  three  days  in  each 
term*  And  it  is  further  ordereof  that  every  fuch  prifoner  having 
a  day  rule,  fliall  return  within  the  walls  or  rules  of  the  faid  prifon 
at  or  before«nine  o'clock  in  the  evening  of  the  day  for  which  fuch 
rule  (hall  be  granted.     3  Term  Rep.  B.  R.  584. 

a.  Rig*  Gituralis^  Michaelmas  Term^  37  G^*  3«-*It  is  ordered, 
that  notwithftanding  the  general  rule  ma^e  by  this  court  in  E<^ir 
term  30  G.  3.  if  any  pnfoner  in  the  King's  Bench  prifon  £haU 
hereafter  ftate  by  affidavit  any  fpecial  caufe  to  the  fatisfa£tion  of 
this  court  for  having  an  additional  day  rule  or  day  rules  beyond 
thofe  allowed  by  the  aforefaid  rule,  fuch  additionsil  rule  or  rules 
fhall  be  granted  accordingly  for  any  day  or  days  eafuing  fuch  ap- 
plication.   7  Term  Rep.  £.  R.  82. 


£A]         aoeaf,  S[>ttmb,  ann  Blind. 


7viiif3av  (A)  How  confidcred  j  and  favoured,  or  not|  in  Law. 

In  allies  I.  /^NE  being  put  to  the  bar  to  be  arraigned,  appeared  to  be 
oife,  what  v/  deaf,  and  dumb.  The  court  direfted  the  (hcriff  to  impan- 
^^7w  ^^^  *  j'*^^  *°*  *  P'T  '^^^"K  immediately  returned,  they  were 
dia  chat  the  charged  to  try  whether  he  ftood  mute  through  bbftinacy  or  by  the 
P"/""**?  ^"  viGtation  of  God,  which  latter  they  found  5  but  it  appearing  that 
^fiuti^i  of  ^^  ^^^  ^^^  ^"  ^^^  hvihh  of  communicating  his  ideas  with  a  par- 
Ood,  the  ticular  perfon,  that  perfon  was  examined  upon  oath  as  to  the  h& 
ladgesit  of  being  able  to  make  the  prifoner  underftand  what  others  faid> 
iS  H  .1*  ^"^  5^  appearing  that  he  was  capable  of  receiving  intelligence  from 
were  o^  opi-  that  pcrfon  by  means  of  figns,  he  was  arraigned,  tried,  convided 
n'ion«  that     ^^f  fimple  larcenv,  and  fentenced  to  be  tranfported.    Tbimai  Jpm/i 

fuch  a  VST-  r      r\    -D      n  L  r#  * 

diawasfiot  cafe^  O.B.  December  1773.     Leac6.  97. 

an  tbfolute  bar  to  the  prifooer*!  being  tried  upon  the  indiamenty  for  altboagh  a  ifttixmJurJtii  et  »•'<"  ' 
nativitate  it  in  contemplation  of  law  incapable  of  guilt  upon  a  prefumptioo  of  ideotifniy  jec  that  pRfotnp- 
cioQ  nay  be  repelled  by  evideocc  of  a  capacity  to  undcr^d  by  fig  na  and  tokesi,  which  it  ic  Juiowojh'^ 
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prbos  dnii  iflUAcd  ficipentfy  poBeft  to  t  very  irnt  extent.  Great  difigaace  aaa  cireumfpediofi 
l>mw.>ai  oaghc  to  ba  txerciled  la  ta  critical  a  calej  bot  if  all  meaoi  to  convey  iDteUfgence  ihould  prove. 
taeSeftad  the  pka  of  nglt  guilty  may  be  cnteitdy  and  then  it  it  incumbent  on  the  conrt  to  inquire 
tondung  ait  thoft  points  of  which  the  prifimer  might  uke  advantage  himfelf ;  to  examine  all  the  pro- 
cfrtingi  agalnft  him  frtth  a  critical  eye|  and  10  render  him  eve^  poflible  iervice  confident  with  the 
mlea  of  law.  The  prifoDcr  was  a  fecood  time  arraigned,  and  being  called  upon  to  plead  replied  <<  you 
*'  know  1  cannot  hear}*'  upon  which  a  jury  was  again  impannelled»  who  found  a  like  verdid  of  mytg 
a  ^batmat  Dei  t  tlie  prilboer  waa  afterwards  found  guilty  and  feotenced  to  tranfportittoa*  f  lis« 
SteeTa  cafe,  O.  B.  May  17879  Leach,  358,  and  vj</«  %  Hawlc  P.  C  461 ,46a.  4  Blackft.  Com*  324. 

According  to  43  AAf*  PL  30.  and  8  H.  4*  2«  if  a  prtfoaer  ftand  mute  tt  fliall  be  inquired  wbe&er  it 
be  wilful  or  by  tM  aft  of  Ood,  from  whence  Cromptoo  mfera  that  if  it  be  by  the  aft  of  God  he  (ball 
aoc  foflSer;  Cmnpt.  Jail*  %^»  a.  Bat  if  one  that  is  both  deaf  and  dumb  may  difoover  by  6gns  that  he 
hath  tibe  ale  of  aaderftaadingy  mnch  more  may  one  who  is  only  dumb,  and  coafequendy  may  be  guilty 
of  Icioay*    8td putrt  how  he  ihall  be  arraigned  }   i  Hale*a  H.  P.  C.  34.  (n.  0.) 

And  flale  «iks»  What  if  all  the  fUk%  bo  Ibuad  agaiaft  the  prifoner,  what  ihall  be  done  ?  Whether 
judgment  of  death  ihall  ba  giveo  againft  him  though  he  never  pleaded  feems  yet  undetermined* '  %  Hale^ 
H.  P.  0.317. 

a.  At  the  tnal  of  si  priibner  for  fimple  grand  larceny,  John  s.  c. 
Rufiom^  a  man  mtOus  Hfurdus  a  nativitate  was  produced  as  a  wit-  p^^^^^ 
nefs  on  the  part  of  the  crown;  his  fitter  was  examined  on  the  v»t>  (b).' 
dire^  from  whom  it  appeared  diat  (he  and  her  brother  had  been  for 
years  enabled  to  underftand  each  other  by  means  of  certain  arbi- 
trary figns  I  and  motions  which  time,  and  neceiEty  had  indented 
between  them.  She  iaid»  thefe  figns  and  Motions  were  not  fignifi- 
cant  of  letterSf  fyllables,  words,  or  fentences,  but  were  expreflire 
of  general  propofitions,  and  intire  conceptions  of  the  mind.  She 
was  certain  that  (be  could  communicate  to  him  true  notions  of  the 
moral  and  religious  nature  of  an  oath,  and  the  temporal  dangers 
of  perjury*  Sereral  objedtons  were  taken  to  his  admiffibility^ 
which  Heatht  J.  over*ruled,  and  John  Rufim  was  fworn  to  depofe 
the  truth,  and  the  fitter  truly  to  interpret,  and  upon  this  evidence 
it  appears  the  prifoner  was  found  guilty.  Jobn  Ruftot/s  caft^  O.  B* 
January  1786.     Lioth*  3x6t 
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(A)  For  what  Things  it  ties.  iritm%xu 

I.  r\EBT  may  be  brought  for  a  fum  capable  of  being  afcer-  Dedaration 
^^  tained,  though  not  afcertained  at  the  time  of  the  adion  j"  «•*'*-'« 
brottf^t.    It  is  not  necefiary  that  the  plaintiff  in  debt  (hould  re-  m^ Vw/' 
coTcr  the  exaA  fum  demanded.     Per  Lord  MansfigUf  C.  J.  in  debet  piead- 
WaUer  T.  Wiiter^  Mich.  19  G.  3.     Burr.  6.  «*  .  ?« ^>^ 

waa  ftoof  that  Che  loan  waa  100 /•  {  oa  which  the  plalotifFhad  a  verdiA  aa  toxoo  /.  and  nii  debet  u  to 
the  reft.  Tlie  deftndaat  afterwaids  moved  tot  a  oonfuit  to  be  enteredy  and  for  a  new  trial|  becaufe  debt 
bciai|  aa  eatlia  thing  it  cannot  be  tecovand  in  ^art^  and  it  was  urged  on  his  beluify  that  in  a  fubfequeol 
aftifo  of  debt  §m  looL,  g  iccofgry  sf  too/,  in  an  a^on  for  »oo/.  would  be  no  bar*    put  the  «9ur.t 

|1 4  would 
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^ould  not  graot  a  new  trials  juftice  haviqc  been  done  by  the  Terdld,  and  the  JRia  recovered  cemaico^ 
furate  to  the  real  debt.  Aylettv.  Low.  Trin.  fS  G.  3.  Blackft.  Rep.  1121.  So  it  feemi  in  cm{^ 
where  the  gift  of  the  adion  is  fupportedy  and  a  cafe  proved  confifteot  with  the  declaraiion^.the  t&Jion, 
not  being  for  a  precife  fum,  bat  for  a  fom  in  proportion  to  what  the  jury  (ball  find  to  be  ihe  vtlue  or  thai 
damage,  it  is  not  receitiry  Co  prove  the  exa^  fum  laid  in  the  declaration.  Ai  •  in  debt  on  a  foreign 
judgment.  Walker  ▼.  Witter,  Mich.  19  G.  3.  Dougl.  i.  So  againii  a  tenant  for  double  the  value  of  ^ 
land  «hen  he  holds  over  under  the  ftat.  4  G.  a.  c.  18.  So  for  treble  value  fof  not  fetting  out  tithw 
under  the  ftat.  1  and  3  Edw.  6.  c.  13,    /^J«DougU  732.  in  (n.)    KuUf^^  letter  (B.  a.  1)  pi.  6. 

a.  It  was  agreed  by  all  the  judges^  that  wherever  indibiiatus 
BJfumpJii  18  maintainable,  debt  alfo  is  \  in  Walker  7.  Witter^  Mich. 
19  G«3«     Dougl.  I. 

3.  To  an  a^ion  on  a  bond  the  defendant  pleaded  noniftfoBum^ 
mAfolvitpoft  dienh    The  bond  was  payable  on  a  particular  day, 
but  if  not  then  paid  there  was  referved  an  increafe  of  intereft. 
The  bond  was  not  paid  for  three  months  after  that  day,  when  the 
defendant  paid  the  principal  and  intereft  up  to  that  day,  but  would 
not  pay  the  increafed,  or  any  intereft  for  the  three  months,  to 
recover  which  the  pUintifF  brought  his  a^^ion.     It  was  held  by 
Lord  Kertyon,  C.  J.  at  mfi  prtus^  that  the  plainfifF  could  not  in  that 
form  of  adion  recover  the  intereft,  having  received  the  principaL 
He  faid,  that  this  was  a  plea  under  the  ftat,  16  Ann.  which  allows 
a  payment  to  be  made  after  the  day,  and  that  it  may  be  pleaded 
in  bar ;  that  the  jury  may  give  the  intereft  in  the  form  of  damages, 
but  there  muft  be  fomething  to  fupport  them  ;  that  here  the  prin- 
^  cipal  having  been  paid,  for  it  there  could  be  no  verdi£l ;  that  that 
being  gone,  every  thing  founded,  upon  it  muft  go  too ;  therefore 
no  damages  could  be  given  in  the  prefent  cafe,  the  claim  for 
which  alone  was  the  foundation  of  the  action.     If  the  plaintifF 
meant  to  have  demanded  further  damages,  he  ouglit  not  to  have 
received  the  principal,  as  a  tender  after  the  day  without  payment 
was  not  pleadable  in  bar  under  the  ftatute,  in  which  cafe  he  could 
have  recovered  the  whole  principal  and  increafed  intereft.     Dixon 
V-  Parkes  tjT  aL  Hil.  34,  G.  3.     Efpin.  NL  Pn,  Ca/.  I  lo. 
In  the  cafe         4.  In  an  a^ion  of  debt  on  a  muiuatus^  the  plaintiff  added  in 
ofHerreisv.  j^jg  Jcclaration  a  count,  alleging  that  the  defendant  was  indebted 
ioTdVcn-    to  the  plaintifF  in  the  further  fum  oJ^  66 L  for  legal  intereft  due 
yon  faid,       and  payable  from  the  defendant  to  the  p]ainti6F  upon  a  certain 
•«  T*ed  fr^^    ^^^  ^^  money  before  that  time  lent  and  advanced  by  the  plaintiff*. 
««  Ventiis      I'hc  defendant  pleaded  in  abatonent,  praying  judgment  *of  the 
«« ought  not  writ,  becaufe  the  faid  fum  of  money  in  the  writ,  fuppofed  to  have 
"  treated      '^^^^  borrowcd  from  the  plaintiff,  was  borrowed  by  the  defendant 
<«  lightly,      and   other   perfons  not   named.     The  plaintiff  demurred,   and 
«  nor  be       amongft  Other  cauft^s  for  thi<,  that  it  did  not  extend  to  both  the 
««odi*w^"h"'  caufes  of  adiion  above  fpecified,  but  only  to  one  of  them.  'In 
«<  out  great    fupport  of  the  plea  amongft  other  things  it  was  infifted,  that  the 
«  fonfidfta-  count  for  intereft  only  could  not  be  fupported,  and  therefore  it 
«<aufck     ^*'  "°^  neceffary  for  the  defendant  to  plead  to  it-,  and  the  cafe 
•<  has  the     of  Seamatt  v.  Dee  (i  Fent.  198.)  where  it  was  held,  that  d^bt  does 
<f  finaion     not  lie  for  tlie  intereft  of  money,  was  relied  on.     The  court  held 
«<  Haic^a'      clearly,  that  there  muft  be  a  judgment  of  refpondeat  oufter,  be-? 
e<  name ;      caufe  tlie  plea  of  i^baten^ent  being  tq  t)tc  yftit  it  mi^ft  ftnfwer  th<$ 
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whole  demand,  whereas  this  only  anfwers  the  count  for  money  «<prefeot 
borrowed  :  but  though  for  this  reafon  they  did  not  feem  to  think  it  "  advifed,  f 
neceflary  to  decide  the  queftlon,  whether  an  aflion  of  debt  would  **  ^"*«^»  i^ 
lie  for  the  intereft  of  mouey,  to  determine  which  the  defendant  «<  me  that 
ought  to  have  demurred,  yet  Lord  JiT^ffyp/i,  C.  J.,  AJbburJi  and  '^tbereafoot 
Grtft^  Jufticcs  iJBuUer,  J.  ahfentt)  fecmcd  ftrongly  to  think,  that  'i  ^^^  of 
an  ad,ion  of  debt  might  be  maintained,  and  that  the  cafe  in  Vin^  «  that  jadg. 
tris  was  decided  wrong.     Herreis  v.  Jamie/on^    Eqft.    34  G.  3.  "nientare 

5  ^T/rwi  K^.  JS.K.SS5'  «  flicw,  that 

**  cht  dcdIioD  ought  to  haye  been  the  other  way.  For  if  St  vtere  rightly  decided  in  that  cafe  that  an  adion 
'<  of  debt  wuuld  not  lie  for  intereft,  great  iojuftice  wonid  be  done  in  a  variety  of  inltancet  that  might  be 
^  put.  If  by  the  terms  of  the  cohtnifl  the  payment  of  the  money  borrowed  is  to  be  poiiponed  till  a  dif- 
**  Quit  day,  and  ioicreft  be  referved  and  made  payable  in  the  mean  time»  the  lender  would  not,  accordijigf 
**  to  that  <iodnne»  have  any  means  of  enforcing  the  payment  of  the  intereft  before  the  principal  can  bt 
"  recovered  j  and^  if  the  fecurity  were  by  deed,  the  lenoer  could  not  recover  tntertrft  at  ail  in  affumfft 
**  on  account  of  the  deed/*  Aflihurft,  J  pu*  the  cafe  of  money  fecured  by  a  note  but  payable  at  a 
dWfaMt  day,  with  iotoreft  half  yearly  io  the  imterim%  and  aSted,  could  not  the  lender  recover  the  intereft 
In  ^j^Soaji^i  by  icfelf,  without  wailing  until  the  principal  be  due?  If  he  can  (faid  he)  I  think  he 
atiay  alfo  recover  in  an  adion  of  debt  if  he  choofe  to  run  the  riik  of  the  defendant's  waging  hit  law  on 
the  authority  of  the  cafe  (Walker  v.  Witter)  in  Douglas. 

0 

(E)  What  will  be  a  good  Confideration  to  raife  a  7v»ner33o> 

Debt. 

The  Gift  of  the  Aftion,  fcilicct,  whether  he  (hall  have 
an  A£lion  of  Debt,  or  A6lion  upon  the  Cafe,  or 
Covenant. 

I,  A  Having  a  baftard  child  by  B.  a  fingle  woman,  in  con(i(ler<» 
•"  •  ation  that  C  would  marry  her,  and  would  fettle  a  fmall 
eftate  of  which  he  was  feifed  in  fee  on  her  for  life,  and  would 
like  wife  take  care  of  and  maintain  the  child,  entered  into  a  bond 
in  the  penal  fum  of  800  A  conditioned  for  the  payment  of  400  /• 
to  the  faid  C  by  inftaiments.  C.  married  the  woman,  made  the 
fettlcment  accordingly,  and  maintained  the  child.  It  was  held  to 
be  a  good  confideration  between  the  parties.  It  was  a  (lipulation 
between'  them  in  confideration  of  maniage ;  the  one  having  per- 
formed his  part,  the  other  was  boand  to  perform  his.  There  was 
no  ground  to  impute  any  fraud  in  the  cafe.  Ex  parte  Cottrell^ 
HU.  18  6. 3*   Ccnop,  742. 

2.  A  woman  who  was  about  to  marry  a  man  who  was 
feifed  for  the  term  of  his.  own  life  of  a.  copyhold  eftate,  ^  fubjed 
by  the  cuftom  of  the  manor  to  a  widow's  free  bench,  entered  into 
a  bond  to  T.  G.  the  hufband  of  her  intended  hufband's  grand- 
daughter, in  the  penalty  of  100/.,  with  a  condition  reciting  that 
her  intended  hufbami  was  feifed  of  and  interefted  in  the  premifes, 
reciting  the  intended  marriage,  and  that  (he,  in  cafe  of  its  taking 
cSkGtf  and  of  her  happening  to  funrite  him  (he  dying  feifed  of  the 
premifes)  would  \ft  entitled  to  her  free  bench  ;  and  that  (he  had 
f greed  in  fuch  cafe  that  (he  would  permit  and  fuflfer  T.  G.  and  hi$ 
ini^i  fl^e  erandrdauj^hter  of  l^er  intciided  bulband,  to  hold  and 

^ enjoy, 
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enjoji  and  for  their  own  benefit  to  reoetre  and  tale  tlie  rents  and 
pronts  of  the  faid  premifesy  f  except  a  certain  part  of  die  dwelling 
noiife  which  (he  had  referm  to  her  own  itfe,  and  a  certain  quan- 
tity of  cider  to  be  made  of  the  fruit  growing  on  the  premifes 
annually  during  her  widowhood)  provided  that  the  faid  X •  G.  and 
his  wife,  their  executorSf  &c«  would,  when  requifitCy  repair  the 
roof  of  that  part  of  the  dwelling-houfe  which  (he  referred  to  her« 
felf,  and  keep  the  fame  habitable,  and  furnilh  her  with  a  bed,  (fc. ; 
and  that  (he  had  alfo  agreed,  that  in  cafe  (he  (hould  marry  again» 
whereby  the  faid  7*.  G.  and  his  wife  would  be  deprived  of  me  pre- 
mifes and  of  all  intereft  therein,  (he  would  pay  unto  the  (aid 
'  T*  G.f  his  executors,  (9*^ •  the  fum  of  60  /•  within  one  month  after 
fuch  fecond  marriage.  And  the  condition  was  for  the  perform- 
ance of  thefe  articles.  It  was  held,  that  this  was  not  a  voluntary 
bond,  being  made  in  confideration  of  maniage  |  and  that  it  would 
bind  all  the  parties  concerned  in  it.  Reft  v.  the  Inhabitants  of 
Lopen,  Trin.  28  G.  3.    zTirmRip.  B:R.  $^^. 

vv^'^134-      (G)  Where  Debt  lies.   The  Gift  of  the  Aftion. 

wiMRfcr  T\  E  B  T  is  upon  the  contraft  or  fale,  but  indebitatus  aJfumfjU 
MjAeMrofttf  U  jg  ^  adion  on  the  promife,  and  lies  only  becaufe  of  the 
£nSac^  promife.  If  jovl  hving  inJeUtatui  affUm^t  for  10  A  for  a  horfe 
ed,  debt  will  fold  for  morc  or  lefs,  yet  the  plaintiff  (hall  recover  what  it  was 

^ikfrit  ^^'^  ^^^ '  ^^^  ^^  ^^^^  ^  brought  on  that  contra&,  if  it  come  out 

aiMiBuiier»  ^^  he  morc  or  lefs,  the  plaintiflF  cannot  recover,  for  it  is  zpntcipe 

^fticet,  in  quod  reddat,  and  fo  much  money  in  particular.    Per  Parker,  C  J. 

'mat'  '*  *"  ^^^^  v*Mainwaring,  Mich.  I  0,1.    Fortefc.  197. 

7viiier34i.  (L  2)  Pleadings  in  Debt  for  Rent. 

f  •  Zjr  Having  a  term  for  years,  of  whic^  one  year  and  three 

^^ '  quarters  were  to  come,  agrees  with  P.  that  he  (hould  have 

the  premifes  for  the  remainder  of  the  term»  paying  to  him  H»  the 

fame  rent  as  was  referved  upon  the  original  leafe.    It  was  infifted 

upon,  and  agreed  to  by  Pratt,  C.  J.  that  H.  might  maintain  debt 

for  rent  upon  this  agreement,  though  he  could  not  diftraia 

for  want  of  a  reverfion.    Poultney  r.  Holmes,  Mich.  7  G.  i. 

Str*  405. 

AaSon  of         a.  Debt  for  rent  on  an  indenture  laid  to  be  made  at  London 

k!^^^h  ?^  for  the  demife  of  lands  in  Surrey.  The  a&ion  was  laid  in  London^ 

the  »?iignM    ^^^  <>"  dcmurrer  it  was  held  tluit  the  plaintiflF  had  his  ekftion  ta 

of  the  leflTor   bring  it  in  either  againft  die  leflee  s  otherwife,  had  it  been  agMi(k 

a^ft  the    gQ  affignee,  who  is  chargeable  only  on  the  privity  of  e(Ute«    Pat^ 

leflee  in  the    ^     r  o  \^^    cr  •  r^  oJ ^  ' 

eoantyof     ter/on  V.  Sc^t,  Trw.  13  G.  I.   S/r.  776. 

Middlefezy  of  laodt  ia  Surrer ;  upon  deomncr  it  mn  ebjedtd  for  the  delcBd«at»  thee  ao  eAioa  of  Mt 
in  this  cafe  is  «t  the  cotDmcm  Uw»  which  alwajt  annexes  die  rent  to  the  reveKk's,  is  alwaye  Joc4|  aa^ 
flBttft  beiai4  ia  ch«  court  where  the  bod  ii|  aod  the  diftin6Uoa  b  heiweca  debt  uA  coveaaat,  tor 

covenaat 
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being  fottoM  on  tlie  pn^ty  of  coatrtft^  i«  txmEtorj  i  at  commoa  law  covenant  d!d  not  lie 
for  the  afligncc  of  the  icverfion  agaioft  the  kdcc  |  but  it  it  given  by  the  ftat.  32.  H.  &.  c.  34.  And 
lb  it  wi»  Md  per  eur,  who  Aid.  that  Saund  %37>  138.,  where  the  difference  was  taken,  has  alwaya 
been  hcM  ior  good  law.  And  the  datedaat  had  jadgnent*  Thiale  t.  ComwaU,  Trin.  ax  G.  t. 
a  Will:  165. 

3.  Debt  for  rent,  and  plea  that  y.  S.  before  the  rent  became 
due  entered  and  turned  him  out  of  pofleffion,  and  ftill  keeps  him 
out,  and  that  the  faid  %  $•  a  ftranger  was  at  the  time  of  his 
entry  and  now  is  fei^d  in  fee.  Per  cur.^Uo  good  plea.  He 
muft  (hew  an  older  titles  ^nd  he  might  be  feifed  in  fee  by  difleifin ; 
iaiefu  Ugalem  tttulum  has  been  held  naught.  Cooper  v.  Toufig, 
Trin.  5  £^  6  (?.  2.    Fortefc.  360. 

4.  Debt  for  rent  on  a  covenant  in  a  leafe.  Plea,  that  after 
making  the  leafe,  and  before  any  rent  due  and  payable^  one  JST.  P., 
after  making  the  faid  indenture,  having  a  prior  and  better  right 
and  title  to  the  premifes  than  had  been  granted  to  the  defendant, 
againft  his  will  entered  into  the  premifes,  and  by  due  procefs  and 
courfe  of  law  expelled  and  evi£ted  the  defendant.  Demurrer  snde 
and  caufes  (hewn  that  the  defendant  in  his  plea  had  not  fet  forth 
what  right  or  title  the  faid  JT.  P.  had  to  the  premifes,  nor  by  or 
from  wnom  fuch  title  accrued  to  her,  nor  had  traveifed  or  con- 
fefled  the  title  fet  up  by  the  plaintiff,  nor  had  fet  forth  by  what 
procefs,  nor  out  of  what  court  iffuing  the  faid  K.  P.  did  eviCt  him. 
Befides  thefe  caufes,  other  exceptions  were  taken  to  the  plea, 
mz.  that  it  is  not  (hewn  that  the  K.  P.  had  a  title  to  enter.  , 
That  the  defendant  had  not  traverfed  his  pofleflion  and  enjoyment 
of  the  premifes.  That  this  was  a  plea  of  nil  babmi  in  tenennntlsf 
which  cannot  be  pleaded  againft  an  indenture  of  leafe.  That 
die  defendant  ought  to  have  (hewn  that  the  evidiion  was  by  judg- 
ment and  writ  of  poflei&on,  and  that  it  had  been  held  that 
Aewing  a  writ  of  poffef&on  awarded  is  not  a  fufficient  (hewing  of 
die  evidion  without  ihewing  the  judgment  alfo.  Lord  Hardnvicke, 
C.  J.  and  the  court  held,  that  as  to  the  exception,  for  want  of 
fetting  out  the  eyi&ofs  title,  the  plea  was  ill  j  in  cafes  of  breach 
of  covenant  for  quiet  enjoyment,  it  is  fufficient  if  you  aflign  the 
breach  in  the  words  of  the  covenant,  fo  you  (hew  that  the  title  of 
the  evidor  was  not  derived  from  the  plaintiff  himfelfj  but  in  this 
cafe  there  was  no  aflignment  of  a  breach  following  the  words  of  a 
particular  covenant ;  for  ought  appeared  the  evi£lion  ^ight  be 
collofion ;  upon  this  plea  there  muft  have  been  a  complicated 
iffue  of  law  and  fad  before  the  jury,  for  the  iffue  muft  have  been 
that  JT.  P.  had  not  a  better  right  and  title  than  had  been  granted 
to  the  defendant.  The  defendant  ought  to  have  (hewn  likewife 
that  K,  P.  had  a  title  to  enter,  ,for  poflibly  (he  had  no  title  of 
entry,  though  (he  had  a  title  to  recover  in  a  real  a£kioa  ;  and  in 
the  entry  in  Wincbj  176  the  plea  (hews  a  good  title  and  a  title  of 
entry  ;  and  as  to  not  fetting  forth  what  procefs,  it  was  bad  in  that 
alfo;  for  if  the  defendant  had  (hewn  a  judjgment  and  writ  of 

Eofleflion  the  plaintiff  might  have  taken  iffue  of  nul  tiel  record ; 
ut  this  plea  is  not  a  plea  of  nil  habult  in  tenementis.     Jordan  v. 
TfVft/fp  Mich,  9  G.  a.  Rep.  Thnp.  Hardiv.  171.  j 
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It  was  Jetefw      5.  In  debt  for  rent  againit  the  defendant^  as  aflignee  of  a  termi 

mined  ihu    jj^  pleaded  that  ho  had  made  a  further  afTignment  to  R.  before  the 

caciooof  m«  ^'"^^  ^^^  which  the  ront  was  demanded,  to  which  the  plaintiff* 

sffigHJvU       replied  perfraudem.     On  the  trial  it  appeared  that  the  defendant, 

the  pUiotiflT  being  weary  of  the  affignment  he  had  taken,  employed  a  perfon 

Jve  tite       ^^  ^"^  ^^^  ^^^  ^^^  would  take  it  off  bis  hands,  and  R.  a  poor 

niitteria      prifoner  was  prevailed  on  to  accept  it.     And  the  defendant,  in 

*^*^^""thi   confideration  of  5  j.,  (which  it  appeared  he  lent  her  for  that  pur-r 

f^ten  ID     s  p^f^^  made  a  formal  aflignmenc.     The  queftion  was,  whether 

v\d*iL^\      this  was  fraudulent  or  not ;   and  Lee^  C  J.  dhre&ed  the  jury  to 

^i^'lxt^  find  for  the  defendant.     He  faid  the  defendant  could  not  be 

Covcnaor,     charged  upon  the  privity  of  the  eftate,  which  was  deftroyed  as 

kiwr  (N).    againft  him  by  the  legal  aHignment  to  R*  \    and  it  was  the  folly 

of  the  plaintiff  to  difcharge  the  original  leffee  \    that  R*  being  a 

beggar  did  not  alter  the  cafe.     An  aifignec  is  not  chargeable  any 

longer  than  he  occupies  the  premifes.      Lduun  ▼•  A^*^*   Hil% 

18  6.  2.  S/r.  I22I. 

6.  In  debt  for  rent  the  plaintiff  declared  upon  an  indenture  of 
leafe  for  2i  years  made  between  W>  W.  and  J*  G.  \  the  dcclara^ 
tion  dated  the  demife,  the  entry  of  J,  G.,  and  that  afterwards 
W.IV.  foldthereverfion  to  the  plain tiffj  that  fubfequent  to  fuch  fale 
of  the  reverfion  the  eftate  of  J.  G.  came  by  affignment  to  the  de« 
fendant,  who  entered,  {5*^.,  after  which  half  a  year's  rent  came 
due  and  in  arrear.  The  defendant  pleaded  that  *<  nothing  of  the 
*^  rent  is  in  arrear  as  by  the  declaration  is  above  fuppofed."  The 
plaintiff  demurred  and  afligned  for  fpecial  caufes,  ift,  that  it 
was  not  alleged  that  the  rent  was  paid  on  the  a4th  June^  or  when 
it  became  due,  or  when  the  fame  was  paid ;  2.d,  that  it  did  not 
allege  that  the  rent « was  paid  beforiC  or  at  the  time  of  exhibiting 
the  bill,  or  that  the  fame  was  not  then  in  arrear  and  unpaid.  But 
the  court  'over-ruled  the  objedions,  and  held  the  plea  to  be  an 
anfwer  to  the  a^ion  and  the  general  iffue.  Wurner  and  another 
V.  TheobaUi  Eajl.  17  G.  3.  Cowper^  588.  Seciu  in  an  a^ion  of 
covenant,  for  in  tliat  ri^ns  in  arreare  would  be  had  admitted  in 
arguendo,  Ikidetn. 
S.  c.  cited  7.  Debt  was  brought  on  the  reddendum  of  a  leafe  which  was 
iTermRep  expircd.  The  defendant  pleaded,  ift,  mn  eft  faclum  :^  2d,  as  to 
'  ^' '  1 8  /•  5  /.  one  quarter's  rent ;  that  he  became  a  bankrupt !  and  that 
the  faid  fum  of  18/.  5  j.  was  due  before  his  bankruptcy;  3d,  as 
to  the  refidue  of  the  fum  demanded,  that  it  became  due  after  the 
bankruptcy.  On  the  iirft  plea  iffue  was  joined,  on  the  fecond 
the  plaintiff  remitted  the  1 8  /.  5  /.)  and  demurred  generally  to  the 
third.  After  argument  at  the  bar,  Lord  Mansfield  faid,  two 
points  had  been  made  for  the  plaintiff;  ](t,  if  there  had  been  no 
bankruptcy,  but  the  leffee  had  merely  afligned  to  another,  he 
would  (till  remain  liable  in  debt  till  the  leffor  had  affented  to  the 
affignment ;  2d,  banl^ruptcy  being  an  a£t  done  by  the  bankrupt 
himfelf,  he  (hall  remain  liable  like  any  other  leffee.  As  to  the 
Iirft  point,  it  is  not  neceffary  that  there  (hould  be  an  aAua^ 
acceptance  of  xtn\  by  the  IcQbr  in  ordpr  to  diichar|;e  the  leffee 

from 
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ftom  die  a£^ion  of  debt  on  the  reddendum ;  but  any  aflent  is  fuffi- 
cient.     The  adlon  on  the  reddendum  is  founded  not  merely  on 
the  terms  of  the  demife,  but  on  the  enjoyment  of  the  tenant.     In 
Warren  v.  Confety  2  Ld.  Raym.  1500,  it  was  argued  the  <'  levied 
*'  by  diftrefs  and  ^e  nil  debef*  was  a  good  plea  to  debt  for  rent 
on  an  indenture.    What  fliall  be  deemed  an  enjoyment  by  the 
tenant  hath  been  much  agitated  as  a  queftion  of  law ;  but  he  canno^ 
deftroy  the  tenancy  without  the  affent  of  the  leflbr.     On  behalf 
of  the  defendant  it  was  argued,  that  notice  to  the  leflbr  is  a  fuffi- 
cient  difcharge  to  the  ieflee.     But  in  the  cafes  in  Brown/ovf,  ao. 
and  Cro.  Jae.  there  was  an  exprefs  acceptance,  and  in  i  Sid*  447.9 
though  the  cafe  is  (hort  and  confined  it  muft  be  fo  underftuod. 
In  2  Sound.  181.  it  is  faid,  he  miy  fue  either  aflignee  or  leflce.        •     • 
In  the  prefent  cafe  there  is  neither  acceptance  of  rent  nor  aflent ; 
and  if  there  were  nothing  but  notice,  we  are  all  of  opinion  that 
the  leflee  would  be  liable  to  the  aAion.     This  brings  me  to  the 
fecond  point,  on  which  there  are  only  two  cafes  ;    for  that  of 
Ayict  V.  James  (a)  does  not  apply;    thofe  cafes  are  Mayor  v.  {a)J^iiex\u 
it€tuard(Jf)  and  Cantre/ y.  Graham  {c)  ;  the  firft  was  determined  ^<>^«««b«» 
on  the  ground  that  the  covenant  was  collateral ;  but  there  is  a  Jj[^  aJn. 
ftrong,  though  okiter  diSlum  of  TaUs^  J.  that  it  would  be  hard  to  /^%  3^^^ 
ka¥e  the  leflee  liable  to  the  covenants,  when  the  a£l  of  law  had  24.^9.  et  ih» 
di?efted  htm  of  the  emoluments  and  vcfted  them  in  his  creditors.  (')  ^•""" 
In  Cantrd  ▼.  Graham  the  court  made  a  dire£l  determination  on  .^2„  ^i^, 
the  point.     The  counfel  faid  it  was  merely  made  to  relieve  the  469.  pi.  41. 
defendant  on  account  of  the  hardlhip  of  the  cafe.     But  the  court 
would  not  have  difcharged  him  unlefs  they  had  been  fatisfied 
4hat  the  adion  was  not  founded.     This  cafe  is  precifely  in  pointy 
and  we  agree  with  the  determination.     The  bankrupt's  eftate  is 
vefted  in  the  aflignees  by  zOi  of  parliament.    Every  man's  aflent 
muft  be  nrefumed  to  an  z6t  of  parliament.     It  was  agreed  that  if 
a  man  be  divefted  by  zGt  of  law,  without  his  own  default,  he 
is  difcharged.    This  is  as  ftrong,  becaufe,  though  it  was  his  own 
aA  originally  on  which  the  aflignment  was  founded,  yet  the  im- 
mediate tScCt  produced  is  by  a£l  of  parliament  et  in  jure  non 
remoia  fed  prtanmafpeBantur.    Wadham  v.  Mar  low  ^  Mich,  25  G.  3. 
\  H.Blachft.  ^I'j.^n.a) 

(M)  Upon  what  Judgment  or  other  Record  k  lies,  f^"^  ^4» 

I.  rxEBT  was  brought  upon  a  judgment  of  nonfuit  in  an  inferior  Hanrood  v. 
^^  court ;  and  upon  a  general  demurrer  it  was  objcfted  that  Fau bourne, 
the  aAion  of  debt  would  not  lie  ;  but  the  plaintiff  had  judgment.  ^^^'^l\ijg 

Murray  v.  Wilfin^  HiU   25  G.  2.    I   Wilf.  316.  x  Leon.  316.     cafe  344. 

2.  An  aditon  of  debt  was  brought  in  the  county  of  Middkfex  Lord  Vivtit^ 
upon  a  judgment  recovered  in  the  fupreme  court  of  judicature  at  ^*/'!*\,J*T 
the  town  0?  S/.  Je^go  de  la  Vega  in  Jamaica  s    and  the  declaration  (cerv.Wit- 
concluded  with  z  prout  patet  per  recordum^   The  defendant  pkaded  ter,  faid,  u 

nU    * 
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KcoiMeda  nU  deki  and  litonuttUt  fecord;   upon  the  former  ifliie  t>eiiig 
cafeof  a  de.  joined,  the  plauitifF  had  a  verdici ;   and  to  the  latter  he  replied 
ChMMff^*^'    that  there  was  fuch  a  record.    Upon  argument  of  this  ifiue  ia 
fideofpne     hw,  (the  record  being  brought  into  court)  it  was  contended  for 
of  thcconrtt  the  defendant  that  an  aCtion  of  debt  could  not  be  maintained  oa 
slffioDt'ln    ^  judgment  in  a  foreign  courts  or  that  if  debt  would  lie,  yet  that 
Waiety  ham  it  could  not  be  maintained  as  on  a  fpecialty^  but  that  the  conC« 
which  tbcrc  deration  of  the  judgment  ought  to  be  0iewn  in  the  declaration  ; 
•eaitoSM    ^^^  ^f  ^^^^  judgment  were  to  be  confidercd  as  a  fpeciahy,  the 
Houfe  of      court  had  no  juxifdi£Uon,  betaufe  a&ions  on  judgments  are  locals 
Lords,  and     ^nd  muft  be  tried  in  the  county  where  the  judgment  is  given* 
affirmed^     Thcfc  objcflions,  if  fuccefsful,  would  haTC  entitled  the  defendaat 
there.  Af-   to  an  arreft  of  judgment  on  the  irerdi€t  found  for  the  plaintiflF  on 
^*'^'l.  the  ifiue  of  nil  debet.    On  the  iflue  on  the  nultiel  record  it  was 
inthTcoJrt  ^nfiftcd,  thac  there  muft  be  judgment  for  the  defendant,  becanfe 
of  Chaocery,  the  judgment  in  Jamaica  was  not  a  record  in  the  proper  legal  fum 
oa  the  foua-  of  (h^  word.    But  the  court  were  of  opinion  that  the  plea  of  »«/ 
doeredfo^  *  ^^^  rccord  wa9  improper  and  a  mere  nullity.    Lord  Mapifield^ 
affirmed,      C.  J.'  obferved,  that  the  difficuhj  in  the  cafe  nad  arifen  from  not 
tiltiw'lca    ^^^"S  aceurxtely  what  a  court  of  record  is  in  the  eye  of  the  law* 
thoagbt^       That  defcription  is  confined  properly  to  certain  courts  in  England^ 
lUmfeif  en-    and  their  judgments  cannot  be  controverted.    Foreign  courts  (a)» 
dttedto  ex-  2nd  courts  in  England  not  of  record,  had  not  that  privilege,  nor 
,  £' judfce     ^he  courts  of  Wales^  Vi. ;  but  the  do^hrine  in  the  cafe  of  Sinclmr 
*  of  the  deci*   v.  Frafir  {b)  ,was  unqueftibnable.  Foreign  judgments  are  a  ground 
H^  r^of'     ^^  a£lion  every  where,  but  they  are  examinable,    jljbhttrft^  J.  in 
Lordt,  be-     indebitatus  ajfumffit  on  a  foreign  judgment,  the  Judgment  is  (hewn 
caufe  the      as  a  conGderation  \  and  wherever  indehitatiu  afjumyit  can  be  main- 
tttt^^    tained  debt  will  lie.    BuUer,  J.  faid,  that  as  to  the  point  that  the 
the  court  of  judgment  was  not  a  rccord,  and  that  the  defendant  muft  hate 
Waie«,        judgment  on  the  plea  of  nul  tiel  record,  there  was  no  foundation 
Jg^^twe  ^^^  *^>  bccaufe  it  was  ftated  as  a  judgment  of  the  court  of  To- 
clearly  liable  ntaica.    As  fuch  it  was  to  be  tried  by  the  country  (as  it  might 
to  beexa-     l^ive  been  on  the  nil  debet)  and  not  by  the  court.    The  proutpatet 
^S^tcq.    P^^  reccrdum  in  the  declaration  was  abfurd,  and  might  be  reje&ed. 
Ca.  AMI.  Walker  and  others^  Alf^gnees^  He.  v.   Witter^ ,  Mich.    19  G.  3*. 

P*-J/     ^     Dough  I. 
Adioo  of  ^ 

debt  00  •  jttdgment  of  the  fopreflM  court  of  Jamaica }  verdict  for  platndff,  9ihA  a  role  to  Aew  caofe 

why  there  ihouid  not  be  a  new  trial.     Lord  Kenyoo— I  cannot  help  eatertiiolog  a  very  fer^ot  doubt 

coiKerning  the  doAiine  laid  down  in  Walter  v.  Witter,  that  foreian  judgaeftti  are  not  binding  on  the 

parties  here.     But  when  I  am  tpild  that  Lord  Hardwicko  dSd  hot  hold  hiardf  bound  by  a  decita  on  the 

Chancery  fide  of  the  court  of  great  icffioQa  in  Wates,  affirmed  by  the  Houfe  of  Lordt,  I  own  I  am  ^uite 

loft  in  a  masok    How  iuch  a  decree  could  have  come  ia  revifioa  before  Lord  Hardwkke,  at  chanoeUor* 

1  cannot 

(«)  Acccrding  to  hit  Lordihip*t  opinion  in  Bernard!  v.  Mottcaz»  Dougl.  581.  the  iodgmenti  of 
Ibretgn  courts  or*  admiralty^  as  to  martan  within  the  jurildi£tion,  are  cooclon?e  agaiol  all  pcrfbni^ 
unlefs  rrverfcd  by  the  regular  court  of  appeal,  and  cannot  be  controverted  coUarerally  in  a  civil  (uit. 

(b)  It  was  an  appeal  from  the  court  of  fellion  in  Scotland  to  the  Houfe  of  Lords,  in  the  caft  of  hi 
adton  brought  in  tba:  court  on  a  judgment  in  Jamaica  }  it  was  laid  down  as  a  general  principle  that  iiKk 
a  judgment  is  prima  facit  evidence  of  a  debt,  though  It  is  competent  to  the  defendant  to  iinwifh  the 
•  juftice  of  the  judgment,  by  ihewing  it  to  have  been  ivregularly  or  unduly  obtained*  WuU  &»ogl.  4* 
S.  P.  in  the  Court  of  SciSon,  Co«hran  v*  The  Earl  of  Buchan^  June  S69S.  Sir  H«  Mryapk^ 
Dccifient  t. 
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I  euiaot  eoBj€£hire.  It  is  perfVdly  well  knowB  Hat  the  court  of  Great  Seflloiu  ii  ta  iodependaiit 
tribwuJf  horn  which  no  appeal  lies  Co  the  court  of  Chancerj.  There  certainly  muft  have  been  iome- 
tl^  dit  teed  tha^  dees  sot  appear  iH  the  report  The  proceedioga  in  Waka  might  pofllhly  have 
aile£U4  the  rights  of  perfens  Uving  oat  of  that  joriAiAion*  In  foch  a  cafe  a  prohibition  wouM  be 
f  iaaic4»  and  the  rights  of  fach  peribos  wenld  not  be  bound.  Perhaps^  when  tbofe  rights  afterwards 
ouae  in  ^oeftion  on  a  fimilar  ground  in  the  court  of  Chaacery>  Lord  Hardwicke  might  fay,  that  he 
ihoold  not  cnnfider  himfelf  as  bound  by  die  decree  in  Wales,  except  as  far  as  any  deference  might  be, 
dee  to  the  perfonal  aothortty  of  die  judges  who  had  determined  the  qneftion  there.  But  to  lay  that  he 
conid  alter  or  open  the  difeuilion  of  thofe  rights*  which  had  been  fiasUy  and  fully  Icttled  therci  is  a 
pe6doe  againft  wUch  I  mnft  enter  ny  proteiL  In  Mofes  ▼•  Mac  Ferlan»  (Burr.  1005.)  Lord  Maaf* 
field  find,  the  merits  of  a  judgment  can  never  be  overhauled  by  an  original  folt*  either  at  law  or  in 
c^Sty  2  liil  the  judgment  is  fet  afide  or  reverled  it  is  condufive  as  to  the  fobjed  matter  of  it  to  all 
Intents  and  purpoifea»  And,  though  in  the  Duchefi  of  Kiogfton*s  cafe  it  was  hdd  that  the  judgmeae 
of  the  ecclesaftical  court  might  be  eiamined»  yet  that  was  on  the  ground  of  fraud.  The  jadgea  there 
were  or  opinion  that  you  might  reply  ftrfrmdtm  to  a  judgment.  That  is  not  an  authority  for  faying 
thai  we  can  revife  the  judgments  of  the  lovreft  courts  in  foreign  conntricsy  when  they  have  competent 
jurifdidion.  BnUer,  J ,«-»The  doftriae  which  was  laid  down  in  Sinclair  ▼•  Frafer  haa  always  been 
cooHdered  as  the  true  line  ever  fince«  via;,  that  the  foreign  judgment  fhall  be  fnma  fiicU  evidence  of  < 
the  debty  and  conclufive,  till  it  be  impeached  by  the  other  party.  I  have  often  heard  Lord  Mansfield 
repeat  what  was  &id  by  Lord  Haidwicke  in  the  cafe  aUuded  to  from  Wales,  and  the  ground  of  hia 
I.erdihia*a  opinion  was  this,  when  you  call  for  my  affiftance  to^  carry  into  effed  the  decUion  of  fome 
ether  tribunal,  you  ihall  not  have  ir,  if  it  appears  that  you  are  in  the  wrong,  and  it  was  on  that  account 
he  find  he  would  examine  bto  the  propriety  of  the  decree.  As  to  anions  of  this  fort  fee  how  far  the 
coart  cooid  go  if  what  was  feid  in  WaUter  v«  Witter  were  departed  from.  It  was  there  held  that  the 
foseigB  judgment  waa  only  Co  be  takea  to  be  right  prim^facU  \  that  is,  we  will  allow  the  fame  force  on 
a  foreign  judgment  as  we  do  to  thofe  of  our  own  courts  not  of  record.  But,  if  the  matter  were  carried 
fnrdier,  we  fhouid  give  them  more  credit,  we  ihoold  give  them  equal  force  with  thofe  of  courtt  of 
itcard  here.  Now  a  fbrrign  judgment  has  never  been  coofidered  as  a  record.  It  cannot  be  declared  on 
as  foch,  and  a  plea  ofmUtkJ  ruord  in  fuch  a  cafe  is  mere  nullity.  How  then  can  it  have  the  fame 
^ligatory  force  ?  In  ihort,  the  refult  it  this,  that  it  is  frmSfMoe  evidence  of  ihc  juftice  of  the  demand 
in  aa  aftitiin  t^mfimpjiif  having  no  more  credit  than  is  given  to  every  fpecies  of  written  agreements* 
"  iff  r  -  -..--..--- 


that  it  fhail  be  coofidered  as  good  till* it  is  impeached.  Galbrieth  v.  Neville,  Baft.  29  G.  3. 
Doggl.  6.  o«  As  to  the  conclufive  nature  of  foreign  judgments,  vide  Burroughs  v.  Jamincau,  Mich. 
13  G.  X*  IX  Via.  Ahr.  Sy.  pL  o.  ciied  Ca.  Temp.  Hardw.  S7.  Boucher  v.  Lawfon,  HU.  8  G.  2* 
1^  S5. 

(O)  At  i?vhat  Time.  7^'"»  35«> 

X.  pvEBT  on  bonds  "^^th  condition  for  the  payment  of  5  /.  on  Haiiett  v. 

^^  the  ift  Augujl^  1742  J  5/.  on  the  ift  Juguft^  1743  ;   and  ^l^*"'^^ 
5/.  more  on  the  ift  Auguft^  i744*    The  ajiion  was  commenced  i  wiif.So. 
in  Rafter  term,  17449  which  was  before  the  day  of  the  laft  s.P. 
inftalment ;  the  defendant  fet  forth  the  condition,  and  demurred  \  ^^"^^9 
but  the  plaintiff  had  judgment ;  and  per  tat.  cur.  die  bond  became 
abfolutCj  bj  not  performing  the  firft  or  any  one  of  the  payments 
in  the  cooditionj  notwithftanding  the  condition  doth  not  fay, 
'<  that  in  default  of  payment  at  any  of  the  faid  times  the  bond 
'<  fliall  be  10  force  ;**  and  they  faid  there  was  a  difference  between 
a  debt  on  fttch  a  deed  as  this,  and  an  a&ion  on  a  contrail  for 
paying  fereral  fums  at  leveral  times*    Coates  v.  Hewitt,  Mich. 
S8  G.  2.  X  Wilf.  80. 

a*  The  plaintiff,  who  was  payee  of  a  promiflbry  note  payable  The  arga- 
by  inftalments,  brought  an  a£lion  of  debt  againft  the  maker  of  it ;  f|!?^u[f^'^ 
and  luifiDg  fet  out  the  note  in  his  declaration,  it  appeared  that  ^^^^^  ^f  r 
the  day  oT payment  of  the  laft  inftalment  was  not  yet  come.    The  in  giving 
defes^ant  demurfed  fpecially,  and  (hewed  for  caufe  that  it  ap-  {^'^^"f^^/^ 
peaxed  bjr  the  count  t^at  the  money  mentioned  in  the  note  was  ^J^li^l. 
not  yet  due,  nor  could  the  fame  be  fued  for  till  after  the  laft  day  Price,  as  it 
aentsoaed  ia  the  note^  and  that  no  cauife  of  a^ou  was  ftated  in  ^"^y  ",^„. 
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cd  reaiirkt    thfi  faid  count*     After  argument  at  the  bar  and  a  eur.  adv.  vutU 
upon  the       ludffinent  was  ?iven  for  the  defendant.     Rudder  w*  Price*  Hit* 

4eb(and         3^^  ^-  3*    '  -" •  ^'f^ckjl.  547. 

sffmpft  OvwXi  be  ptfticularty  atteoded  to,  vid*  i  H*  BUckft.  550.  tf  jSf.    /V«  dtle  Aaicnsf 

ktter  (X). 


7Viiier  36$.  ^X)  What  (hall  be  a  good  Plea  in  Bar  (of  Debt  on 

Judgments). 

TO  an  adion  on  a  judgment  the  defendant  pleaded  that  his 
perfon,had  been  taken  in  execution  by  virtue  of  a  ca*fa.  upon 
the  fame  judgment,  and  afterwards  difcharged  oat  of  cuftody  by 
the  confent  of  the  plaintiff,  upon  his  entering  into  an  agreement 
to  pay  certain  fums  of  money  at  ftipulated  timet,  part  whereof 
he  had  accordingly  paid  to  the  plaintiff  purfuant  to  the  faid  agree* 
ment,  but  had  failed  in  payment  of  the  remaining  part.  The 
plaintiff  in  his  replication  acknowledged  all  this,  and  yet  concluded 
it  with  demanding  the  whole  fum  due  upon  the  judgment ;  to 
this  the  defendant  demurred.  And  the  court  held  this  to  be  an 
abfolute  confent  in  the  plaintiff  to  difcharge  the  defendant  out  of 
execution,  in  confideration  of  a  new  agreement  then  entered  into, 
whereby  he  was  to  receive  feveral  fums  of  money  inftead  of  the' 

Eerfon  of  the  defendant,  (which  is  all  that  he  couU  have  had  if 
e  had  kept  the  defendant  in  gaol)  and  that  he  could  not  bring 
an  adlion  upon  the  judgment  after  the  defendant  had  been  taken 
in  execution  and  difcharged  by  the  plaintiff's  own  confent ;  but 
ought  to  have  brought  a  new  adlion  upon  the  cafe  founded 
upon  this  new  agreement.  And  per  Tates^  J.-— A  ftrong  reafon 
why  he  could  not  bring  an  aAion  upon  the  old  judgment  is,  that 
it  is  the  conftant  method  of  declaring  in  an  adiion  of  debt  on  a 
judgment,  to  allege  that  the  judgment  ftill  remains  altogether 
unfatisfied.  The  replication  was  alfo  held  to  be  repugnant,  in 
demanding  the  whole  fum,  when  it  acknowledged  it  to  be  fatif- 
fied  In  part.     I^^ers  v.  Aldrich^  Mich.  10  G.  3.  Burr.  2482. 

7VinCT366.  ^Y)  What  Thing  will  extinguifli  a  Debt  (Acceptance 

of),  a  higher  Thing. 


U  Cro.      I.  |F  an  infant  become  indebted  for  neceffaries  and  give  a  bond 
lilt.  920.         *   in  a  penalty  for  the  money,  it  will  not  extinguiih  the  fimplc 


ryi/arand  contra£l  debt,  for  the  bond  is  void  ;    aliter  if  it  be  a  fingle  oUi* 
>iarg  n.       eation  in  the  very  fum.     Bull,  Ni.  Pri.  182. 

s.  c.  Rep.        2.  Where  A,  had  100/.  owing  on  fimple  contrad  before  an 
temp.  ^f^  gf  bankruptcy,  and  one  is  afterwards  fecrctly  committed,  and 

Bun.uiv]i.  then  a  bond  taken,  it  Oiall  not  fo  far  extinguiih  the  fimp^  con- 
lij..  trad  as  to  deprive  the  creditor  of  petitioning  for  acomouffion* 

Amirrft  v.  CkmUn^  Bufl.  9  G.  a.  Ar.  M42. 

3.  A 
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)•  A  bond  may  be  pleaded  in  bar  to  aa  adion  upon  a  Gmpic  a  fimpie 
cootraft,  becaufe  it  eztinguifbes  the  debt,  but  a  promiflbry  aote  ^f?^^ 
canoQU    Raadfj  v,  Barnes,  Mcb.  30  G.  a.  Biftr$t.  9.  c^uSld 

by  beinf  allowed  is  a  fettled  accouat  \  aod  t?iei9lwe  wb«ic  fuch  a  owner  ^jvas  pleaded^  tl  wai  held  lU 
upoQ  demurrer.  Acherby  T.  Evans^  Hil.  Z9G.1.  Sayer^  269*  S«  P.  Aoadca,  MJ(ii.  30  O.  a« 
Bujr.  9* 

4*  In  an  iflue'out  of  Chancery,  to  try  whether  P.  at  the  time 
he  became  a  bankrupt  was  or  was  not  indebted  to  the  plainriff  in 
any  ^nd  what  fum  of  money,  it  appeared  that  the  plaintiff  had 
fnpplied  the  baakrupt  with  goods  at  different  ttmeSf  for  which  he 
utiially  drew  at  three  months..    On  the  28th  Januar;^  17S7  the 
bankrupt  owed  the  plaintiff  1 1 25  /•>  of  which  the  plaintiff  de- 
manded payment ;  but  at  the  bankrupt's  requeft,  and  his  fubmit^ 
ting  to  add  150/.  to  the  debt,  the  plaintiff  took  five  acceptancca 
from  the  bankrc^,  pajaUe  at  different  times  within  fourteen 
months,  for  the  aggregate  fum  of  1275  ^    After  thiathe  plaintiff 
gare  the  bankrupt  further  credit  to  the  amount  of  597  /.,  and  part 
of  the  acceptances  to  the  amount  of  440/.  were  paid*   AfterwardSy  * 
the  plaintiff  infiiling  on  a  better  fecurity  for  the  fum  then  due  to 
him,  agreed  to  take  an  aflignment  of  fome  leafchold  premifes 
and  goodsy  and  by  the  deed  of  aflignment  the  bankrupt  covenanted 
to  pay  the  fum  then  due  and  intereft  on  a  day  therein  mentioned. 
Some  time  after  a  commiflion  of  bankrupt  iffued.againd  the  bank- 
rupt, who  having  tommitted  a  latent  z6t  of  bankruptcy  before 
the  date  of  the  aflignment,  the  affignees  under  the  commiflion, 
by  an  aAioa  of  trover  againft  the  plaintiff,  recovered  the  effcfl^ 
compri&d  in  the  aflignment.    The  jury  found  a  verdi£l  for  the 
plaintiff,  fubjeA  to  the  opinion  of  the.  court ;  and  the  cafe  coming 
on  to  be  argued,  one  of  the  queftions  was,  whether  the  debt  was 
or  was  not  extinguiflied  by  the  deed  of  aflignment.    For  the 
plaintiff  it  was  argued,  that  the  Ample  contra£l  was  not  extin- 
guiflied  by  the  deed,  which  vtm  invalidated  by  the  recovery  of 
the  affignees  in  the  K.  B.  $   that  the  principal  being  gone,  the 
covenants  were  likewife  annihilated.     And  it  feems  the  court 
were  of  that  opinion,  for  the  plaintiff  had  judgment.     Gra^  v. 
Fowler  and  ethers,  AJfigneesy  He.  Trin*  30  G.  3.   i  //•  Blacifi.  462. 

(Z)  (Extinguifhment  by)  Acceptance  of  a  Thing  of  f^^^'  ^^?' 

equal  Altitude. 


o^. 


bond  cannot  be.  pleaded  to  an  a£lion  upon  another  bond. 
Roades  v.  Barnes,  Mich.  30  G.  2.  Burr.  9. 

(B.  a.  2)  Declaration,  6*^.  in  Debt  [a).  yviner  368. 

(#)  Vidt  et^ 
ter  (A),  pi.  z.  dt.  Cofentat,  letwr  (R.  a;. 


t.  p\£BT  was  brought  upon  the  certificate  of  the  commiflioners 
'^  for  dating  the  debts  due  to  the  army  purfuant  to  the  ftat.. 

6  G.  Im  for  io$hiZs.q\d.  certified  to  be  due  to  the  plaintiff. 
Vol-  III.  I  for 
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'  for  which  the  ftatute  gave  an  aQion  of  debt  upon  a  demand  made 
and  refufal ;  in  proving,  the  demand  it  ^as  of  105  /.  18  /«  6i  </., 
which  Taried  from  the  fum  certified.  And  Syre^  C.  B.  was  of 
opinion,  that  this  certificate  was  in  the  nature  of  a  judgment,  it 
being  a  debt  thereby  reduced  to  a  'Certainty,  and  the  demand 
being  of  a  different  fum,  it  was  fatal.  jPaUifir  v.  OrJ,  EaJI. 
10  G.  r.  Bunh.  i66« 

2.  Debt  on  bond  on  oyer :  it  appeared  to  be  ieneri  et  jiAnter 
Altgari  in  viginti  libris  Jblvendis  adem  R,  L.  And*  after  verdift 
pro  qiar*^  on  non  eft  faBum  pleaded,  it  was  objeOed  that  there 
was  no  perfon  to  whom  he  was  faid  to  be  bound,  or  to  whom 
iidem  can  refer,  i  Lev.  235.  But  on  authority  of  3  Lev,  ai» 
the  judgment  was  affirmed.  Latnbert  r.  Braitbv/aiu,  Hil.  6G.2. 
Sir.  945. 

3*  In  debt  upon  a  bail  bond  the  declaration  fet  forth  that  Jl. 
and  JS.,  and  the  defendant  became  bound  jointly  and  feveraily  for 
the  appearance  of  A. ;  that  A*  did  not  -appear,  and  that  the  de- 
fendant had  not  paid;  fpecial  demurrer,  becaufe  it  was  not 
averred  that  the  money  was  not  paid  by  eithet  of  the  other  twOf 
and  compared  to  a  covenant  by  three.  However,  upon  fearch  of 
precedents,  the  plaintiflT  had  judgment.  Bujber  v.  Philips^  Hilm 
SG.2.  BulLiTuPri.  163. 
8.  C.  Rep.  4.  The  declaration  in  an  adion  of  debt,  for  an  amercement  ia 
temp.  a  court  leet,  ought  to  fet  forth  that  the  defendant  was  an  inhabi- 

^^\\to  ^^°^»  '^  ^^^'  ^^  ^^^  ^^^^  ^^  ^^  amercement,  as  of  the  offence, 
what  is  raid  othcrwife  it  will  be  bad  upon  demurrer ;  but  if  the  plaintiff*  have 
W  B«»".  J-  a  verdi£l  it  will  be  cured,  becaufe  it  muft  have  been  proved  at 
bTrI^iS   ^«  ^"'»*'     ^'^^^  ^-  -Nbflw,  Eaft.  8  G.  2.  BuU.  Ni.  Pri.  167. 

Hooker  V.  5.  The  declaration  was  debt  upon  a  charter-party,  in  which 
Shepherd,  ^jjg  defendant  covenanted  to  pay  a  certain  fum  for  every  calendar 
$cr.  1089.  ii^onth  the  (hip  fliould  be  on  the  voyage ;  the  plaintiff  (hewed 
that  he  began  the  voyage  the  26th  May  1723,  and  ended  the  9th 
May  1724,  and  then  averred,  that  having  (ini(bed  the  voyage  in 
twelve  calendar  months  and  twelve  days,  the  fum  due  came  to  a 
certain  fum  (calculating  it).  In  error  obje£tion  was  taken  that 
the  plaintiff*  had  not  well  and  fufficienlly  afcertained  ho^  long 
the  (hip  was  out,  or  how  much  became  due  \  for  if  the  computa- 
tion wa^  to  be  made  according  to  the  times  mentioned  in  the 
declaration,  the  time  amounted  to  eleven  calendar  months  and 
fome  days  over ;  whereas  the  computation  feemed  to  be  by  lunar 
months,  which  was  contrary  to  the  charter-party.  It  (hould  have 
.  been  averred  that  the  (hip  was  out  fuch  a  particular  time.  But 
the  court  held,  that  taking  the  averments  together  it  fu(Eciently 
appeared  how  much  was  due,  the  time  being  particularly  men- 
tioned ;  and,  although  there  (hould  be  a  mifcalculatton,  the  court 
might  fet  it  right,  as  in  the  cafe  where  a  jury  finds  fo  much  for 
damages,  and  fo  much  for  cofls,  and  then  miflakes  in  the  cafting 
up,  this  is  not  material.  Shepherd  v.  Hooker^  Eaft.-  x\  G.'2. 
•  AudrewSy\i6* 

6.  Debt 
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6%  Debt  on  a  bail  bond  ailigned  to  the  plaintiff ;  the  defendant  Roilifon  v. 
demurs,  and  afligns  for  caufe,  ift,  that  it  is  not  averred  or  fet  'T'^y^or, 
forth  in  the  declaration  that  the  indorfement  was  atteiled  by  two  1(0.  i.S.P. 
credible  witnefles ;  2dy  that  the  names  of  the  two  witneiTes  are 
not  fet  forth  in  the  declaration,  and  there  ought  to  be  a  profert 
im  cur.  of  the  affignment.     But  the  plaintiff  had  judgment ;  for  it 
-was  averred  in  the  declaration  that  the  (heriff  ^(figned  the  bail 
bond  by  indorfement,  and  attefted  it  in  the  prefence  of  two  cre- 
dible witnefles.    The  ailignment  is  not  a  deed,  fo  no  profert  is 
neceflary.     And  the  anfwer  as  to  the  fetting  forth  the  names  of 
the  witncffes  b,  that  the  ftatute  does  not  require  it.     Lea/e  v. 

J^,   Hi/.    19  G.  2.    I  Jfi//l  121. 

7.  Debt  upon  a  recognizance  of  bail :  defendant  demurs,  and 
affigns  for  caufes  that  it  does  not  appear  by  the  declaration  at 
whofe  fuit  the  defendant  became  bail  nor  in  what  fum  of  money ; 
and  per  cur. — It  ought  to  have  fet  out  that  the  defendant  became 
bail  for  fuch  a  perfon  in  a  certain  plea  of  debt,  of  fo  much  money,* 
for  which  the  plaintiff  exhibited  his  bill,  ifc.  Judgment  for  de- 
fendant.    Park  V.  Teriury,  Mich.  24  G.  %.   i  Jf^lf.  284. 

8.  Debt  upon  a  bye  law,  •<  that  every  innholder  being  entered    *     * 
«  as  a  brother  of  the  company  (hall  pay  2  j.  a  year  quarterly, 

"  under  the  penalty  of  5  /.  per  annum.**  The  breach  adigiied 
was  that  the  defendant  had  for  four  years  next  before  the  firfl  of 
September  1749  been  entered  a  brother  of  the  company,  but  had 
neglected  to  pay  is. per  annum  quarterly  for  the  faid  four  years, 
per  quod  aBio  acerevit.  Objeded  in  arreft  of  judgment  after  ver« 
di£t  no  particular  days  were  afligned  for  the  quarterly  payments 
to  be  made ;  but  per  tot.  ri/r.-— The  declaration  is  very  well,  and 
Denmfin^  ].  faid  it  would  have  been  good  even  on  a  demurrer^ 
Tie  Innholder s*  cafe^  Mich,  24  G.  2.   I  Wllf.  281. 

9.  On  an  iflue  of  nul  tiel  record  joined  in  an  a£)^ion  of  debt  on 
judgment,  wherein  plaintiff  had  declared  for  95  /.  adjudged  to 
him  for  damages  in  ajfum^t^  plaintiff  produced  a  record  of  the 
judgment  to  verify  his  declaration ;  whereupon  it  was  obje&ed. 
for  the  defendant  that  the  record  produced  contains  a  recovery  of 
PS  '-f  P^^<  ^^^  damages,  and  the  refidue  for  cofts ;  and  the  record 
"alleged  is  a  recovery  for  damages  only.  But  the  obje£bi6n  was 
over-ruled  and  judgment  given  for  the  plaintiff.  The  declaration 
being  in  the  fettled  conftant  form  of  the  court  (C.  B.)  burton  v. 
Rijbton^  Trin.  24  G.  2.  Barnes^  1174.  It  was  faid  the  form  of  the 
K*B.  was  different* 

ID.  In  an  action  of  debt  upon  a  judgment  of  nonfuit  in  an  In  anfwer  to 
inferior  court,  the  declaration  dated  that  the  plaintiff  at  the  court  f^^|»''*ot»* 
of  record,  CJ*^.  held,  &c.  within  the  town  and  borough  of,  Wr.  was  Wd  by 
and  within  the  jurifdi^lion  of  the  faid  court,  on,  isfc.  before  M   thecouni'd 
the  fteward,  according  to  the  cuftomof  the  faid  town  from  time,  ^^j'^^^**^ 
C5V.  by  the  confideratiou  of  the  f^id  court,  recovered  againft  the  an  a^iun 
did  defendant  fo  much  for  his  coils  and  charges  by  him  laid  out  brought  hy 
and  expended  in  and  about  his  defence  in  a  ceirtain  plea  of  trefpafs  **'|7j^jf^-^ 
on  the  cafe^  on  promifes  by  the  faid  defendant,  before  then  com-  low,  ^d 

1 2  menced 


ii6  IDtht 

Ui  recover,  menced  agamft  the  fajd  pIainti(F|  adjudged  to  the  plaintiify  and  a< 
*w^"^*  ^  *^*^  rcqucft,  by  the  faid  court ;  for  that  the  faid  defendant  did  ' 
OTght  have  ^^^  further  ptofecute  his  fuit,  but  became  nohfuic  therein,  whereof 
bad  fome  the  defendant  was  convi£led  protst  paUi^  l^c.  and  averment  that 
weight,  ana  ^g  judgment  was  m  force,^nd  the  plaintiff  had  obtained  no  exe- 
liapi*bav^'"  cution  per  qued  aElio  accrevit,  &c. ;  upon  a  general  demurrer  it 
been  In.  Was  objefted,  I  (ly  that  the  declaration  was  bad  in  fubftance,  for  that 
cunbent  j^  ^jy  ^q^  appear  that  the  plaint  in  the  couft  below  was  levied  for 
to^ve^°^  ^  taufe  of  aSlon  arifing  within  its  jurifdiAion :  2d,  that  it  ought 
ikewn  that  to  have  fct  oiit  the  plaint  and  the  fubfequeut  proceedings  thereon. 
Weff  hi*  But'  the  plaintiff  had  judgment,  and  the  court  faid  that  the 
ukeninthe  declaration  was  a  yerjr  good  one,  both  in  form  and  fubflance: 
inferior  the  nonfuit  is  laid  to  be  given  and  recorded  at  a  court  held  within 
court  waa     jj^  proper  jurifdifliort,  and  that  is  fufficient ;    and  the  procefs  of 

legal  aod  re-     _     *  ,  ?^     .^ ,«  «»t«        *  ^  •••  i  <•  * 

guiar,  and  the  plaintift  belo^  may  be  illegal  from  beginning  to  end  for  aught 
that  hi»  we  know,  and  the  declaration  would  have  been  good  upon  a 
don^^rr'  *{>«"**  demurrer.     Murray  v.  tFi/fon,  BiL  25  G.  2.  t  JVilf.Zi6. 

within  icf  jurifii^ion.  But  furel*  it  cannot  be  neceffary  for  the  defendant  below  to  ihew  that  the  plain* 
tiff  there  proceeded  legally  {  and  the  cafes  of  Drilry  ▼.  Finch,  Mob.  219.  and  Palm,  i^f*  365.  a  Roll. 
Kep.  at  3.  Hob.  184.  Sty.  149.  Cro.  Car.  175.  weft  ciltd.  In  anfwcr  to  die  fecond  omedioo  it  was 
faidy  that  formerly  in>&ions  of  tbtt  nature  the  fuperior  count  rehired  grcatei  ezj^nefsy  and  parti' 
^cularly  in  fetting  forth  the  whole  procefs  of  the  fuit  in  the  court  below,  from  the  pirdges  to  profecute  to 
the  final  judgiticnt ;  but  of  later  years  a  grtater  latitude  and  more  general  way  ojf  pleading  proceedingb 
hath  been  allowed.  Antiently  if  a  man  pleaded  a  Judgment  recovered  in  a  court  in  WeftiniAfter*hall»  he 
Ux.  forth  the  whole  record  verbatim  j  afterwards  they  came  to  a^low  a  tatuer pfocfjmm  fuit  and  ao  abridg- 
ment of  the  proceedingt;  and  laftly  they  allowed  a  reeuferavit  only  to  be  well  enough,  becaufe  all  pio- 
ceedtngt  in  the  fuperior  court)  were  prefumed  to  be  regolar  till  the  contrary  uras  fliewn  ;  but  thiaconcife 
way  of  plending  was  a  long  tiiAe  denied  in  refpedl  to  inferior  courts  becaufe  ihey  were  tied  to  driver  forms^ 
and  therefore  nvare  forced  to  fet  out  the  whole  procefs.  However  at  length  a  taPuer  frocejfumfini  was  al- 
lowed to  inferior  courts  provided  ftill  they  were  courts  of  record  ;  and  now  this  fliort  meinod  is  at  laft  al- 
lowed in  pleading  a  juftification  under  a  recovery  in  an  hundred  tourt,  becaafe  the  wb4le  proceft  WfAt  be 
given  in  evidence,  fo  that  fuch  a  formal  nicety  and  tedious  fwoliaity  are  doc  now  required,  the  karoftd 
judges  in  latter  days  being  rather  aftuti  to  do  juftice  than  to  find  out  little  flips  in  pleadings.  Aod  the 
cafes  Doe  v  Parminfter, a  Lev.  Si.  Partrick  v.  Johnfon,  3  Lev.  403.  lane  v.  Robinfon,  %  Mod.  toa* 
nnd  Higgiofon  v.  Martin,  1  Mod.  195.  wei^cited. 

ti.  It  has  been  fettled  that  in  aAiont  of  debt  upon  awards 
(which  are  no  fpecialties)  there  is  no  occafion  to  fet  forth  the  whole 
award  ;  the  plaintiff  needs  not  (hew  any  thing  more  than  what  is 
neceflary  to  fupport  that  particular  clatm>  and  to  entitle  him  to  the 
thing ;  and  if  the  defendant  will  impeach  the  award  for  any  things 
that  is  to  come  on  his  part.     {Vide-  Regi/hr  IIL)    But  there  is  a 
di(lin£lIon  between  debt  on  the  award  itfeif  and  debt  upon  die 
arbitration  bond.   Perrjy.Nkholfony  Eafter^  306.2.  J7//rr«  281* 
12.  Declaration  in  debt  for  an  annuity  for  the  term  of  plain- 
tiff's life,  dated  the  plaintiff  feifed  of  the  fame  in  her  demefne 
as  of  freehold  ;  and  it  was  faid  tof  be  ill,  it  bemg  a  gi;^nt  of  ai 
mere  perfonai  thing,  and  not  a  rent  iffuing  but^of  land;  but  it 
was  anfwered  by  the  court,  that  it  was  mere  matter  of  form>  and 
that  upon  a  general  demurrer  it  was  helped  by  the  ftatute  o( 
4  (^  5  Ann.     Hope  v.  Colemaitf  Hit^  4  G.  3.  2  Wilf.  221. 
S.  C.  deed         13.  In  an  aflion  of  debt,  by  an  informer  againft  a  (heriffls 
M  ^°fi^id     ^^^^^  ^"  theftat.  28  Eliz.  the  declaration  dated  a  judgment  and 
c.  j°'ia  '    ^fi'fi*  <^  ^^^  judgment,    'Yhtji.fa.  was  given  in  evidence  but 
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not  tlie  jucigBiait  The  court  gave  00  opioipn  whether  it  was  Brirlow  v. 
occeflary  for  the  plaintiff  to  ftate  the  judgment  i  but  they  held»  ^f^^^^l^^ 
that  though  it  might  be  unneceflary  to  aver  the  judgment,  yet  Though  it^ 
having  been  averred  it  ov^ht  to  be  proved.  The  diftindion  is  ^ouid  ton 
between  imnuterial  {a)  and  impertinent  averments ;  *  the  former  J*^*^''j^j 
Auft  be  provedf  becaufe  relative  to  the  point  in  queftion.  Savagf  nuy. L  ia. 
qui  tarn  V.  Smithy  Trin.   id  6.  3.  Blaclft.  Rep.  iiox.  ierreJfrom 

If  between  the  parties  to  that  fait,  yet  not  fo  agaioft  a  ilranfer.  Lord  Raym.  733-  And  in  this  iQ\otk 
(Savage  V.  Smith)  both  pLiioc't<F  and  defendant  were  ftrangers  to  the  judigmsnt  between  the  parties  oa 
mikich  ^ejieri  facias  mentioned  ip  (he  dccUiation  ifTued,  per  De  Grey,  C.  J.    Blackft.  1 104. 

{a)  Maieriat  if  the  word  in  Mr.  JuOice  BlJckftone*s  report  of  this  cafe,  b«t  ic  it  f)ippo(ed  to  be  aa   , 
cnor  of  the  prefs  and  that  it  ought  to  be  immaterial,  that  being  the  word  ofed  by  Lord  Mansfield  in  cit* 
tng  thia  calg,  and  which  word  if  agreeable  Cu  the  conuzt  in  the  report  Ulelf.    FuU  DongL  668«  n.  ( »•> 

14.  The  declaration  ftated  a  leafe  for  three  years  ;  but  on  evv* 
^enoe  it  appeared  dbat  the  leafe  for  three  years  was  void  under 
the  ftatute  of  frauds,  and  that  the  defendant  was  tenant  only  from 
jear  to  year.  This  was  fufficient  for  the  purpofe  of  the  adlion^ 
which  was  for  double  rent  under  the  ftat.  1 1  6.  2.  c.  19*  yi  i8.| 
but  a  leafe  for  tbi^e  years  having  been  laid,  and  not  proved,  the 
plaintiff  was  nonfuited.  Sbute  v.  Hornfey^  Eafi.  19  6.  3.  cited 
ferlMrdManifiM,C.].  LhngL  666. 

15.  Jn  debt,  the  fir^  count  in  the  declaration  dated,  that  the 
defendant  on,  (rV.  at  Wiftmtnfier  in  the  county  of  Mtddltftx^  was 
indebted  to  the  plaintiff  in  the  fnm  of  a/.  12/.  6i.  itxt  divers 
goods,  warea,  and  merchandifcs  by  the  plaintiff  before  that  time 
fold  and  delivered  to  the  defendant  at  his  (fecial  inftance  and  re« 
queft.  There  were  other  counts  for  work  and  labour,  money 
paid,  lie*  and  had  and  received  in  the  fame  form.  The  defend* 
ant  demurred,  and  ai&gned  for  caufe,  that  the  fuppofed  contrafls 
aa  which  the  debt  demanded  was  alleged  tch^ve  arifen,  were  not 
fuSciently  or  in  any  manner  ftaled  or  fecforth  in  the  declaration ; 
but  the  court  held,  that  the  vfoxAsfoU  and  delivered  imply  a  con^ 
txzGtf  for  there  cannot  be  a  fale  unlefs  two  parties  agree.  This 
would  be  fufficient  on  a  mutuatui,  or  for  money  lent  Emery  v. 
/v//,  Trin.  27  G.  3.  2  Term  Rep.  B.  R.  28. 

16.  To  the  declaration  (pL  15.)  another  caufe  of  demurrer 
was,  that  it  was  not  ftated  when  or  where  the  contrails  or  caufes 
of  aifiion  were  made  or  arofe,  ^nd  that  it  did  not  appear  that  they 
were  made  in  the  county  where  the  venue  was  laid.  But  the  court 
fatdy  that  the  venue  could  not  be  laid  in  a  plainer  manner^  and 
that  if  it  were  neceffary  to  prove  that  the  contract  was  made  at 
Wtflimnftery  it  might  be  done  under  the  dcfcription  in  the  declara« 
tion ;  but  Bulhr^  J.  faid,  it  was  not  neceffary,  and  it  might  be  proved 
any  where.     Emery  v,  Feii,  Hid. 

17.  The  declaration  ftated,  that  in  Trinity  term  1787  the 
•plaintiff  fcoovered  by  a  judgment  in  B.R.  42I.  ia  for  his  cofts 
in  the  defence  of  an  a&ion  brought  by  the  defendant  againft  the 

Elaintiff  in  that  court.    Plea  nul  ttel  record.    The  record  being 
rottght  into  court  and  read,  it  appeared  that  the  judgment  was 
recovered  in  Eajter  term  1788.     This  it  wa$  urged  was  a  failure 
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of  record.  It  alfo  appeared,  that  the  judgment  in  queftioa  was 
recovered  in  an  a£lion  brought  by  the  defendant  againft  the  plain* 
tiff  and  IV.  A.^  whereas  the  declaration  dated  it  to  be  only  againft 
the  plaintiff.  This  it  was  contended  was  a  fatal  variance.  On 
both  grounds,  but  chiefly  on  the  laft,  the  declaration  was  held  ill» 
but  leave  was  given  to  amend. .  Rajledl  v.  Stratton,  Trin*  28  6. 3* 
I  //.  Blackft.  49. 
rUeanttt  1 8.  In  debt  on  a  fimple  contraft,  the  declarationi  after  reciting 

letier  (A),  (hat  the  defendant  was  fummoned  to  anfwer  the  plaintiff'  in  a  plea 
that  he  render  to  him  500  A,  contained  five  counts,  but  the  furas 
fpecified  in  the  feveral  counts,  as  part  land  parcel  of  the  debt  de- 
manded, when  ^dded  together  amounted  to  but  450/.,  it  concluded 
in  the  ufual  form,  that  the  defendant  had  not  rendered  the  500/. 
demanded.  To  this  there  was  a  fpecial  demurrer,  and  the  caufe 
afligned  was,  the  difference  between  the  fums  fpecified  in  the 
count$  and  that  demanded,  and  that  it  did  not  appear  by  the  de- 
claration that  the  plaintiff  had  any  pretence  or  ground  in  lav 
whereby  to  demand  the  faid  fum  of  500/.  After  argument  on 
both  fides,  the  court  were  clearly  of  opinion  that  the  demurrer 
could  not  be  maintained,  becaufe  the  plaintiff  might  in  an  z6i\on 
of  debt  on  a  Gmple  contra£l  prove  and  recover  a  kfs  fum  than  he 
demanded  in  the  writ.  M^^iUin  v.  Cox^  Trin.  29  G*  3.  i  H. 
Blackft.  249.  ' 

ini  fubie-  19.  The  plaintiff^  declared  in  debt  (or  ufe  and  occupation  gene- 
STT^'T"  rally.  The  defendant  demurred,  and  afligned  for  caufc,  that  the 
demurrer  to  cc'^nt  did  not  fet  forth  any  demife  of  the  premifes,  nor  for  what 
a  (imiur  term  they  were  demifed,  nor  what  rent  was  payable,  nor  for  what 
'nfiftcdV^r**  ^''"^  ^^^  defendant  held  and  occupied  the  premifcs,  nor  when  the 
the  defend.  ^^^  ^f  5^-  thereby  fuppofed  to  be  due  became  due,  nor  for  what 
ant  that  the  fpace  of  time.  But  after  argument  the  coiirt  (of  C.  B.)  gave 
ofVh'c'de"  i**dR"^cnt  for  the  plaintiff.  Siwud  v.  Rogers^  Hil.  321  G.  3. 
mife*thV      <5  Term  Rep.  B.  R.  63.  W.  (A.) 

entrance  of  the  ieflee,  and  when  the  rent  became  due,  ihould  have  been  ftated ;  but  Lord  Kenjon  faid 
the  contrary  had  lately  been  derermined  in  C.  B.  in  the  cafe  of  Stround  and  Rogen,  and  the  phintiflT 
had  judgment.  Wilkins  v.  Wineate,  Mich.  35  G.  3.  6  Term  Rep  B.  R.  61.  Fule  Clifti  Ent.  i^j. 
Com.  Dig.  Pleader  (2  W.  14.)   Gilb.  on  tho^ion  of  debt,  404.  497.  and  flat,  zi  G.  a.  c  19.  f.  14. 

y^'-^v*-      (D.  a)  Pleadings  Nil  Debet^  or  Nil  Detiaet,  &c 

« 

I.  f  N  a  ^«f  tam  a£|ion  the  defendant  pleaded  nil  debits  and  upoii 
^  the  t^ial  offered  in  evidence  under  that  plea,  a  recovery  againft 
him  for  the  fame  forfeiture  by  another  perfon :  but  Eyre^  C.  J. 
refufed  the  evidence,  and  faid  the  defendant  ought  to  have  pleaded 
it,  for  then  the  plaintiff  would  have  been  at  liberty  to  have  replied 
nul  tiel  record^  or  perfraudem^  which  he  could  not  be  prepared  to 
fliew  upon  this  iffue.  Bredon  qui  tarn  v.  Harman^  Eaft.  12  G.  ^ 
&r.  701. 

2.  Debt  upon  a  charter-party.  Defendant  pleaded  nildehet^  and 
the  plaintiff  demurred,  fpecially  fliewii^  the  inconGdency  of  itj 
fnd  pn  joinder  judgment  ^as  for  ^hc  plaiptiff  ^  ypoQ  w)ucb  cnor 
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%ni^.btought,  and  it  was  argued  for  the  plaintiff  in  error  that  the 
plea  was.  well  enough,  and  that  a  di(tin£tion  has  been  taken  where 
^e  plea  goes  to  matter  in  pais  as  well  as  toi  the  deed  itfelf,  for  in  . 
that  cafe  nii  debet  has  been  held  to  be  a  good  plea  to  a  deed,  and 
6 Mod.  127.  I  Sound.  38.  and  21  i/^  7.  14.  were  cited  as  authori- 
ttes«  But  the  court  held,  that  it  was  a  plea  to  the  deed  itfelf,  and 
therefore  bad*  Robinfon  v.  Bealby^  Trin.  7  ^  8  G.  2.  Cunnings 
bam^  75.    /  ^ 

3*  Debt  upon  a  bond,  plea  nil  debet ^  general  demurrer  thereto.  NiUiltih 
Et  per  cur. — It  is  naught  upon  a  general  demurrer,  though  perhaps  ^  'j**  ^.  ■ 
it  might  I2P  helped  after  verd  id.   Judgment /ro  jx/rr.    Anonymous^  affignee^'^^ 

C*B.  MicL   27  G.  2.    2  war.  10.  Bond,  Mich. 

70.  I. 
ForCcfc  263.  and  ^ndt  B41,  Utter  (£.•}• 

(E.  a)  Pleadings  in  generaU  7V'per375^ 


equity 

prejudicial,  as  it  would  empower  the  obligor  to  compel  the  obligee 
at  any  time  without  notice  to  take  his  money.  UnderhUl  v» 
Maitbewsy  Eaft.   iG.l.    Bull.  Ni.  Pri.  1 7 1. 

2-  To  z/ci.fa.  upon  a  bond  to  export  goods  to  parts  beyond 
the  fea,  and  not  to  reland  them,  and  to  produce  a  certificate  0/ 
foch  exportation,  the  defendant  pleaded  the  ftatute  of  equity,  and 
that  the  goods  were  put  on  board  and  not  re-landed,  but  that  cer- 
tain perfons  by  force  in  the  night-time  carried  them  away.  Upon 
demurrer  the  plea  was  held  ill,  the  ftatute  extending  only  to  two 
cafes,  viz.  taking  by  enemies,  and  lofs  by  fea.  Attorney  General 
S.Paul  and  others y  HiL  1718,  Bunb.  ^1, 

3.  If  a  corrupt  agreement  be.  pleaded  to  debt  on  bond,  the 
plaintiff  has  liberty  either  to  reply  that  the  hond  was  given  upon 
another  account,  and  traverfe  the  corrupt  agreement  witn  an 
abfque  boc^  or  to  deny  the  corrupt  agreement  dircd^ly,  and  conclude 
to  the  country.  Fen  v.  Affion^  Mich.  5  G.  i.  cited ^^r  Deni/on,]^ 
in  RMnfon  v*  Rayley,  Burr.  320.  and  vide  Baynham  v.  MaihfwSp 
a&r.  871. 

4.  To  a  bond  of  30  years  ftanding,  the  defendant  pleaded yi/viV 
ad  dienty  and  relied  upon  the  prefumption.  The  plaintiff  in  anfwer 
could  only  prove  payment  of  intereft  two  years  after  the  time  men<« 
tinned  in  the  condition,  but  gave  no  evidence  of  any  receipt  or  de* 
mand  for  28  years  paft.  The  Chief  Juftice  {Raymond)  Was  of 
opinion  th^t  this  plea  of  payment  at  the  day  was  to  be  taken  as 
ftriAly  in  this  cafe,  which  went  only  upon  the  prefumption,  as  in 
any  other  cafe,  and  the  plaintiff  having  falfified  the  plea,  by  (hew- 
ing a  payment  of  intereft  two  years  after,  it  was  not  enough  to  (ay 
the  other  28  years  were  fufficient  to  let  in  the  prefumption,  becaufe 
to  take  advantage  of  that,  the  defendant  fliould  bav^  pleaded  upon 
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the  ftatute  4  Ann.  e.  16,  /.  ii.  for  atnondfti^fit  of  thelktr,  AatiM 
paid  the  mon^y  after  the  day^  id  whieh  taft  it  would  have  been 
with  him  upon  the  evidence  that  was  given.  M^rH^ni  y*  Bmtntit^ 
Micb.  12  G.  f.   ihr.  652. 

5.  Upon  a  payment  after  the  day,  and  befofc  brift^ng  the 
afiion,  it  was  pleaded  to  be  a  payment  of  the  prineipti  and  allcht 
intereft  theh  due.  On  evidence  it  appeated  a  grofs  ftim  was  paM^ 
which  upon  computation  did  not  amount  to  the  full  interell^  bet 
it  was  fworn  the  plaintiff  accepted  it  in  full.  Ohje&ioA  Was  cakeny 
that  th(;  payment  Ought  to  be  proved  as  pleaded ;  but  Rajffiond^ 
C.  }.  thought  it  well  enough,  and  the  plaintifFhad  a  verdid)  vrhich 
upon  a  motion  for  a  new  trial  the  court  tefafed  to  fet  afide« 
Price  v«  Browffy  HiL  12  G.  i-    S/r  691. 

,  6,  An  a£lion  was  brought  on  an  aflignment  of  a  bail  bond ;  the 
defendant  pleads  the  ftatute  H.  6.  and  fays  it  was  a  bond  made  for 
eafe  and  favour,  and  fo  void*  The  piainti'flF  demurred ;  and  per 
/t/r.— It  is  no  good  plea,  for  (incethe  ftatute  the  plaintifF  fets  out 
the  ptooefs  and  the  bond,  and  that  the  bond  was  to  appeaf  only  at 
the  return  of  the  writ ;  and  the  defendant  affirming  it  was  a  bond 
for  eafe  and  favour,  ought  to  have  traverfed  the  condition  let  o«t 
by  the  plaintiiF.  And  here  are  two  afliritiattws^  which  cahn^ 
make  an  iflue*  Ptedie  afftgnet  Vie  V.  Cbrt/tmas^  Et^,  itG.  \* 
ForUfcue^  365. 

7.  If  an  accountant  obtaihs  his  tfuiHus^  it  is  pleadable  to  every 

thihg  prior  to  it,  though  he  continue  dn  accountant,  and  become 

Indebted  to  the  crown  afterwatds.     RiK  v.  WUhin/m^   £a/h 

1732,  Bunt.  315. 

8.  C.  tod         B.  The  condition  of  a  bond  was,  that  if  the  obligor  paid  fo 

$•  P*  much  on  or  before  the  5th  Decelfiber  next  enfuing,  He.  then,  i!fc. 

D^bt^on*      '^^  defendant  pleaded  paymcfit  on  the  day  mentioned  in  the  cxm* 

bond,  con.    dition.    Replication,  that  it  was  not  paid  on  that  day,  and  the 

ditiooed  for  jury  fouud  that  the  defendant  did  not  pay  the  money  on  the  5th 

XSm^oaog  J^'^^i^^$  w  mentioned  in  the  replication.    Error  being  brought, 

before  fucb    it  wa9  infifted  that  this  was  an  immaterial  iflue,  for  the  platntiff 

Vjfr*  The  Ought  to  have  replied,  that  the  money  was  not  paid  on  the  5th  D*- 

pieaued"pay-  cimbir  or  any  time  before^  according  to  the  form  and  eflPeA  of  the 

menc  at  e     condition  of  the  bond.     And  of  that  opinion  was  the  court,  an4 

day  before     rcvcrfed  the  judgment  given  below,  and  granted  a  repleader* 

/litfdayfl^V  ^ryon  v.  Carter i  Trin.  yCyfG.  2.  Cunmnghamfji.  106. 

cified  for  payment  of  it.  The  plaintiflTdemurted  to  the  plea  at  offering  an  imiaacerial  Kfiie;  bot«bs 
court  (aid,  that  the  proper  irttbod,  «irbere  the  money  ia  n»de  payable  at  or  before  fuch  a  day,  ivaa  to 
{dead,  if  the  f«Cl  was  fo,  that  it  waa  f  aid  on  fuch  a  precedent  day  ;  and  thfn  if  the  plaincrfT  difputes  th4 
tea  iiy  of  ant  payment  at  all,  lie  may  reply  ihac  it  wa«  not  pjid  at  the  particular  day  mentioned  (ii  the 
pica,  nor  at  any  time  before  or  after  that  day,  and  this  will  t?fii>g  the  •p'lint  to  the  (»roper  and  mfttenil 
iflfuf ,  whether  it  haa  ever  been  paid  at  allNor  ftot.  And  a  difltnf^ton  was  agreed  to,  m\uch  <St  was  faid  had 
formerly  been  taken  by  Lord  Htfrdwicke,  that  wherever  a  det'endint  pleads  a  'performance  of  the  cood^- 
tion,  the  plaintiff  muftalfign  an  abfolutr  breach,  though  this  be  not  ncceffary  where  he  plea^ds  a  colltteral 
matter  (as  a  rcUafe).  Fletcher  v.  Hennington,  Eaft.  3;Ci.  »•  Burr.  944.  /^m^  S.  C.  Woi  ft.  P. 
Blackft.  aio.     6.  P.  Aoonyatout.    »  Wilf.  171.     yUkpifi,  pi.  is* 

Ujf.  and  B.      9.  In  «n  veBlon  of  debt  on  bond,  whereby  the  defendant's  tefta« 

aad^'^i     ^^  together  with  one  H.  were  jointly  and  fcvcrally  bound,  to  the 

'  **  ^  plain- 
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plmdiPs  teftfttMT.    The  defendant  pleads,  that  S.  his  tcftator  in  u  faed  and 
hts  lifetime  together  with  the  (aid  H*  paid  off  the  bond.     Repli-  P*«^*  P*y* 
eationj  that  S.  and  if.  did  not  pay  it  medo  H  forma  as  pleaded,  ^rivia^ce 
Upan  ifliic  beiag  joined,  a  Terdi£k  was  given  for  the  plaintiff;  and  be  that  tbe 
it  appeared  in  C¥idence  that  a  fmall  part  of  the  bond  was  paid  by  "^"^'^  ^" 
<•  in  his  Kfetime,  and  the  reft  by  H.  after  the  death  of  5.    Upon  ^t  ht'^i* 
%  mstion  for  «  new  trial  the  qneftion  was»  Whether  the  evidence  deaceof^.'a 
muntatned  the  iffne  ?  wjp.  whether  there  was  evidence  of  the. pay*  p'**-  Agreed 
ment  of  the  whole  fum  by  5.  in  his  lifetime  and  H,  i  And ^  Lord  H^dlbo  ▼! 
fhriwUie^  C.  J.«»The  defendant  might  have  pleaded  two  wayS|  Suiwood, 
either  according  to  the  truth  of  the  fa£t,  that  5.  paid  part  in  his  ^^.  ^^^' 
lifetime  and  H.  the  remainder  after  S/s  deatht  and  fo  that  the        ^*'^3* 
Irhoie  money  was  paid  before  the  a£lion  brought ;  or  eife,  accord- 
iDg  to  the^  operation  of  law,  that  H,  paid  the  whole :  but  he  has 
takefn  vnother  method^  and  I  mud  confefs  I  think  the  words  in  his 
Hfetimi  are  of  no  great  coofequence.     But  fuppofiog  thefe  words 
not  ia  the  plea,  the  payment  is  dill  pleaded  as  an  entire  fa£l,  when 
it  comes  out  not  to  be  fo,  for  the  laft  payment  was  for  /?.  and  for 
ifae  eaecutor  of  5.,  and  therefore  I  think  the  plea  ihould  not  have 
any  ftraified  conftru£iion.     And/^r  Pii^,  J.-'^an  any  one  fay 
ihat  payment  after  S.'s  death  was  payment  by  if.  and  S.  ^  For 
you  ought  to  prove  the  payment,  as  you  plead  it.     Or  fuppofe  if. 
had  paid  the  whole  after  S*%  death,  would  that  have  maintained 
the  plea  ?   And  yet  this  is  the  fame  cafe.     A  new  trial  was  ref ufed* 
The  feft  of  the  cafe  was,  that  Jf.  entered  into  the  bond  only  aa 
fecurtty  for  fi.,  but  took  no  counter-bond,  fo  that  the  a£lion  was 
bnwght  only  to  enable  ff/s  executors  to  recover  over.    If  it  had 
been  only  a  queftion  between  the  plaintiff  atfd  defendant,  whether 
the  money  was  paid  or  not,  Lord  Hardiuicte  faid  he  (hould  have 
been  for  extending  the  words  of  the  plea  as  far  as  pofTible.    Hud" 
fin^  tkteuiar  4f  Grave ^  v.  Stulwond  (^  aL  executors  ofStalnvgod^  Trin* 
8  G.  2.    Rep.  temp.  Hardw.  133. 

xo.  In  an  a£Uon  of  debt  upon  a  bond  the  defendant  pleads  that  Pnde^tyU 
tfter  the  fluddng  of  the  bond  the  defendant's  teftator  by  her  laft  ^-  '^""rf 
will  and  leftament  fealed  with  her  feal,  did  releafe  the  faid  bond,  pldgmo  V. 
The  plaintilF  demurred  and  had  judgment.     Parfons  v.  Coward,  Harnfon, 
Hil.  10  G.  2.    Rep.  temp.  Hardnv.  357.  1  Sid.  411. 

If.  Debt  on  bond  againft  defendants  as  adminiftrators,  to 
which  they  plead,  that  there  is  a  cuftom  in  London  that  if  one  citi- 
zen of  London  become  indebted  to  another  citizen  ^London  upon 
a  Gmple  contrad,  and  remains  fo  indebted  at  the' time  of  his 
deaths  an  aftion  of  debt  will  He  thereupon  in  the  (heriff's  court 
again(^  his  adminiftrator  as  upon  a  eoncejfU  folvere^  and  they  avor 
^ilittt  one  of  the  defendants  and  the  inteftate  were  citizens  of  Lon* 
4on^  and  the  inteftate  was  indebted  within  the  city,  and  then  they 
plead  feveral  judgments  recovered  in  the  (heriff 's  court  of  Lofidon 
for  the  faid  debss.  It  was  objeAed,  that  it  was  not  fhewn  in  the 
*plea  that  the  oontrad  was  made  within  the  city^  it  being  only  that 
the  inteftate  was  tndebled  to  the  party  within  the  city  \  fo  that  for 
^u^t  k  appears  the  ocmntft  might  hav9  been  made  elfewhere. 

And 


iM  ,  JOttU 

And  this  was«held  to  be  a  ftrong exception.*   Scadamore ▼•  Heame 
W  J7x.,  HiL  12  G.  2.     ^»</r.  340. 

12.  Debt  on  obligation,  plea  per  duritlam.  Replication^  that 
th&  defendant  was  at  liberty,  and  made  the  bond  of  his  own  free 
will,  and  that  he  made  it  not  for  fear  of  imprifonment.  Verdi£^ 
for  the  plaintiff.  Upon  error  it  was  obje£ted,  that  the  replication 
was  bad,  becaufe  it  was  rather /fr  minas  than  per  durefs*  On  the 
other  hand  it  was  faid,  that  an  iflue  now  may  be  of  an  affirmative^ 
and  fevcral  inftances  were  cited.  But'it  was  faid,  fuppofing  the 
replication  informal,  yet  it  is  good  after  a  verdi£t,  and  helped  by 
the  ftatute  4  £5*5  Ann.  and  fo  it  was  adjudged /rr  tot,  cur.^  and 
judgment  affirmed.     Tomiin  v.  Bur/ace,  HiL  16  G.  2.    i  JFUf,  5. 

1 3.  The  condition  of  the  bond  was  to  profecute  a  writ  of  error 
with  effed,  and  to  pay  the  damages  and  cofts  within  a  certain 
time,  if  judgment  be  affirmed.  The  defendant  pleaded,  that  he 
had  profccuted  the  writ  of  error  with  efie£^,  but  to  difcharge  him<* 
felf  went  on  and  faid,  that  the  judgment  was  not  yet  affirmed. 
Plaintiff  replied  the  record  of  the  court,  that  at  the  court  of 

'  hudings  holden  according  to  the  cuftom  of  the  city,  there  was  a 

jadgment  that  the  plaintiff  in  error  fliould  take  nothing  by  his 
writ,  and  that  the  defendant  (hould  go  without  day  prout  patet  per 
'  recordum*  It  was  objedled,  that  it  did  not  appear  before  whom 
the  court  of  hudings  was  holden;  and  fecondly,  that  it  did  not 
appear  whether  at  the  time  of  the  holding  of  the  court  of  huftings 
the  faid  wri^  of  error  was  returnable.  As  to  the  firfl:  obje£lion,the 
court  faid,  it  could  not  be  made  a  quedion  in  an  aftion  of  debt 
on  bond,  for  if  it  was  improperly  holden,  error  mud  be  brought 
in  that  caufe ;  but  it  was  well  enough,  being  alleged  to  be  holdea 
according  to  the  cudom  of  the  city.  As  to  the  fecond  objeAion, 
it  would  be  very  drange  for  the  court  to  pr^ fume  that  the  writ 
was  not  returnable.  Lo^vfield  v.  SatcbtveU,  HiL  19  G.  2« 
I  mif.  123. 

14.  The  plaintiff  declared,  upon  an  agreement  entered  into  by 
the  defendant,  by  which  he  was  on  the  penalty  of  100/.  to  find  a 
chariot  for  the  plaintiff,  and  keep  it  in  repair  for  the  term  of  five 
years ;  and  the  breach  affigned  was,  that  the  chariot  found  by  the 
defendant  did,  during  the  term  of  five  years,  break  down  for  waqt 
of  being  kept  in  repair.  The  defendant  pleaded,  that  he  did  at 
all  times  fince  the  agreement  was  entered  into  repair  the  chariol^ 
when  notice  was  given  to  him  that  it  wanted  repair,  and  tba,t  he  13 
ready  to  repair  it  during  the  refidue  of  the  faid  term  of  five  years, 
whenever  notice  (hall  be  given  to  him  that  it  wants  repair.  Do- 
murrer  inde^  and  judgment  for  the  plaintiff,  for  it  was  not  incunw 
bent  on  him  to  give  notice  when  the  chariot  wanted  repair* 
$chourberg  v.  Na/b^  HiL  27  G.  2.     Sayer^  113. 

The  old  15.  Debt  on  bond  with  condition  for  the  payment  of  a  certain 

cafe,  w'hich  f^j^  ^f  money  on  a  certain  day.  Plea,  pavment  before  the  day. 
ftaymentbe-  Replication,  that  defendant  did  not  pay  oefore  the  day  and  de 
fore  the  day   hoc  potiit  fefuper  pair iattt.     Demurrer  indi  and  joinder.    It  wa9 

rbirs^^'tiHl'^  admitted  that  the  plea  was  bad  \  but  that  the  pUiatiff^  had  no^<e 


IDtbt  123 

it  good  by  tendering  an  iffHe  -,  and  that  if  the  ifliie  was  immaterial,  bond,  hai 
there  ought  to  be  a  repleader.     Bat  the  court  held,  that  though  ***^"  ^'*- 
the  replication  be  bad,  yet  whenevei  the  cafe  is  upon  a  demurrer  2vc"  ruled 
the  court  looks  for  the  firft  fault,  which  was  in  the  plea  here,  ^«rfiuiierj. 
and  fo  judgment  was  for  the  plaintiff.     Anonymous,  Hi/.  3  G.  3.  '"  ^'"^^x  ^• 

I    JTif.  150.  3TennRep. 

B.  R.  6oi.    Payment  before  the  day  may  be  ^rea  m  evidence  oa  the  pica  oSJolvitdddUmn    Wiach  v. 
Pardooy  Mich.  1  G.  1.    Bull.  Ni.  Pri.  174. 

16.  Debt  for  an  annuity  granted  to  the  plaintiff  by  a  deed  poll^ 
dnd  which  was-  in  coniideration  of  faithful  fervices.  Oyer  of  the 
deed,  whereby  the  defendant  covenanted  to  pay  the  annuity  on 
certain  days  and  at  a  certain  place,  (if  the  f^ime  ihould  be  per- 
fonally  demanded  by  the  plaintiff,)  plea  proteding  that  the  de- 
fendant was  always  ready  to  pay^  but  for  plea  fays,  that  the 
defendant  did  not  perfonally  demand,  l^c.  Demurrer  and 
joinder.  Per  tot.  cur. — The  grant  is  fubftantive  and  fo  is  the 
covenant,  and  the  demand  in  this  adion  is  not  traverfable,  what- 
ever it  might  have  been  if  an  a£lion  had  been  brought  upon  the 
covenant ;  but  we  think  it  would  not  be  traverfablr  in  that  cafe^ 
as  it  is  contained  in  a  pareiltheGs  in  the  deed.  Hope  v.  Colman^ 
Hil.  4G.  3.  2  Wilf.^21. 

17.  The  condition  of  a  bond  was  (imply  for  the  payment  of  a 
fum  of  money ;  the  defendant  in  his  plea  Hated  a  wicked  and 
unlawful  agreement  to  (lifle  a  profecution  for  perjury,  in  confe- 
qnence  of  which  the  bond  was  given.  Upon  a  demurrer,  one  of 
the  points  made  was  fuppofing  the  bond  void,  whether  the  fa£ls  dif- 
clofed  in  the  plea  to  (hew  it  void  can  by  law  be  averred  and 
fpecially  pleaded  ?  And  it  was  objected  that  the  defendant  had 
no  remedy  at  law,  but  mud  go  and  feek  it  in  a  court  of  equity. 
Wiimct,  J.,  in  giving  the  opinion  of  the  court  obferved,  that  they 
were  upon  a  mere  point  of  common  law^  which  mud  have  been 
a  queftion  of  law  long  before  the  courts  Qf  equity  exerpifed  that 
jurifdidion,  which  they  were  then  feen  to  exercife.  It  was'ob- 
jedcd  as  a  maxim,  that  the  law  will  not  endure  a  fa£l  in  pais  de^ 
tors  a  fpecialty  to  be  averred  againft  it,  and  that  a  deed  cannot 
be  defeated  by  any  thing  lefs  than  a  deed,  and  a  record  by  a' 
record  \  and  that  if  there  is  no  confideration  for  a  bond  it  is  a 
gift. '  He  anfwered  that  the  condition  there  was  for  the  payment 
of  a  fum  of  money ;  but  that  payment  to  be  made  was  founded 
upon  a  vitious  confideration,  which  is  not  inconfiftent  with  the 
condition  of  the  bond>  but  ftrikes  at  the  contraA  itfc:If  in  fuch  a 
manner,  which  (hews  that  in  truth  the  bond  never  had  any  legal 
entity ;  and  if  it  never  had  any  being  at  all,  then  the  rule  or 
maxim  that  a  deed  muft  be  defeated  by  a  deed  of  equal  (Irength, 
doth  not  apply  to  this  cafe.  The  law  will  legitimate  the  (hewing 
it  void  ab  initio,  and  this  can  only  be  done  by  pleading  \  nothing  is 
due  under  fuch  a  contra£t  \  then  the  law  gives  no  a£kion  ;  the 
debitum  never  exifted,  as  much  as  if  it  had  been  faid  it  (hall  be* 
yoidj  bccaufe  there  is  no  debt  \  but  if  the  wicked  contra£t  be  not 

pleadablej 


124  JDtht 

plcadabk)  it  will  be  good  at  law,  be  fafi£lified  therebfi  and  faav* 
the  fame  legal  operation  as  a  good  and  an  honeft  contra£l*  All 
the  cafes  upon  am  of  parliament,  with  refpeft  to  making  bonds, 
fsfc.  Toid,  do  warrant  the  receiTing  fuch  a  plea  and  a?erment ; 
there  is  no  diredion  in  fuch  ads  of  parliament  given  for  the  form 
and  manner  of  pleading  in  thofe  cafes.  Infancy,  coverture,  dti^ 
refsy  i^s.  appljr  dircdly  to  this  cafe ;  the  plea  (hews  a  hCt  which, 
if  true,  the  bond  never  had  any  extftence  at  all ;  as  to  a  bond 
being  a  gift,  that  is  to  be  repelled  by  (hewing  it  to  be  given  upon 
a  bad  conGderation  ;  you  may  thereby  repel  the  prefumption  of 
donation.  And  he  faid  that  a  fimoniacal  contraQ  pleaded  to  a  bond 
would  at  this  day  be  a  ^ood  pka.  Collins  v^  Blantern^  Eafi^ 
7  G.  3.  2  Wilf.  341. 

18.  Upon  a  motion  to  plead  to  debt  on  bond,  x^ymn  fflfaBumi 
2d,  an  infolvent  debtor's  a£l;  '^^^  folvit  pofi  diem s  the  rule  was 
made  abfolute  as  to  the  U(l  two,  but  difcharged  as  to  the  firft,  as 
being  contradi£lory  as  to  the  others.    ^09^  v.  Chandler^  Trin* 

13  G.  3.    Blachft.i)0^. 

19.  To  debt  on  bond  conditioned  for  payment  at  a  certain  day, 
the  plea  was,  that  it  was  given  as  an  indemnity  to  the  plaintiff^s 
teftator  againd  another  bond,  and  non  damnificatusi  and  upon  de-* 
murrer  the  plea  was  held  to  be  bad,  for  parol  evidence  cannot  be 
given  to  abate,  or  extend  a  bond,  or  deed.    Mea/e,  exict^riXif* 

iMeafe^  Eaft,   I4G.  3.     Cowp.  4^. 

20.  In  debt  on  bond,  the  court  would  not  fuflfer  non  $^fa3uxn% 
ZxAfolvit  ad  diem  to  be  pleaded  together,  they  being  inconfiftent 
pleas.     Arnold  v.  Baas^  Eojl.   i  j  G.  v.     Blachjl.  993. 

21.  On  a  plea  of  non  eftfanum^  it'was  attempted  at  the  af&zes 
to  (hew  that  the  condition  of  the  bond  was  void.  But  a  verdid  , 
was  given  for  the  plaintiff^  fubje£t  to  the  opinion  of  the  court,  and 
it  was  afterwards  determined,  unlefs  oyer  be  prayed  of  the  condi- 
tion no  matter  of  law  can  arife.  On  the  iflue  of  non  ejl  faBum 
only  queftions  of  faft  can  be  tried,  Colttm  v.  Goodridge^  Trin* 
16  G.  3.     Blachjl.  Rep.  1 108. 

KtiiVetVint  2'£,  Debt  on  bond.  Plea,  that  the  debt  was  contraflcd  and 
In"othe"**  ^"^  before  fuch  a  day  mentioned  in  the  a£l  for  the  relief  of  infol- 
Jlackft-Rep.  ▼c"^  debtors,  t^c.  (16  G.  3.  f.  38.)  Then  ftated  the  arreft  of 
1 100.  the  defendant,  his  commitment,  ani  difcharge  hndec  the  a&.  The 

wukcs^'  replication  made  profert  of  the  condition  of  the  bond,  whicn  was 
Doug.  519.  for  the  payment  of  an  annuity  by  quarterly  payments  :  it  then  fct 
which  wefe  forth,  that  after  the  day  in  the  plea  mentioned,  and  before  the  ex- 
blnknfptcy,  ^*l>5^»"g  ^^  ^^^  ^^^^  ^o  wit,  on  jfuch  a  day,  fo  much  for  one  quar- 
Md  wheiein  tcf,  and  fo  Other  quarterly  payments  on  fuch  and  fuch  other  days 
it  was  dtttT'  became  due,  and  the  defendant  had  not  paid  them,  but  the  whole 
thTMnJty"  rc"^a^*>«^  due,- by  reafon  whereof  the  writing  obligatory  became 
0I  a  bond  for  forfeited,  and  the  debt  and  a£lion  accrued  after  the  faid  day  in  the 
fecuring  an    {^id  plea  mentioned,  and  concluded  with  a  verification-    fcejoin- 

hni"^^^'  ^^^9  ^^^  ^^^^^^  *^  f^»^  ^*y  »"  *c  P'«*  mentioned,  to  wit,  on  fuch 
onc«  rorteit-  a  day,  onc  quarter  of  the  annuity  became  due^  and  was  not  paid 

then 
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then  nor  fince»  whereby  the  bopd  became  forfeited,  and  the  debt  ea  before  % 
by  Tirtue  thereof  became  accrued  to  the  faid  plaintiff  before  the  ^^^^^^^^'L* 
faid  day  in  the  plea  mentioned.    Sur-rejoinder,  that  true  it  is  that  theanmUtr 
one  quarter  became  due  before  the  f^id  day  mentioned  in  the  plea,  maybeproir^ 
bat  that  the  plaintiff  afterwards,  at  the  inftance  and  requeft  of  the  ^  ""^"^** 
defendant,  agreed  fo  give  him  day  of  payment  until  a  future  day,  andtheccf' 
to  wit,  till  fuch  a  day  fubfequent  to  the  faid  day  in  the  plea  men-  tificata  it  a 
tioned,  which  was  accordingly  duly  paid;  and  that  at  the  time  J^^ 
when  the  plaintiff  fo  gave  day  of  payment,  he  did  at  the  inflance  paymeots, 
and  requeft  of  the  deteqdant  waive  and  relinquifli  any  forfeiture  of  not«iih« 
the  bond  which  had  accrued  or  might  accrue  to  him  by  rcafon  of  f^"^^ 
the  non-payment,  according  to  the  condition,  and  acquitted  and  have  been 
difcharged  the  defendant  from  fuch  forfeiture,  and  all  and  every  i»id  after  the 
debt  and  debts  due  thereby.     And  the  plaintiff  further  fays,  that  ^'/tSwe 
the  defendant  by  reafon  of  the  premifes  was  acquitted  and  dif*  the  bank- 
charged  from  fuch  forfeiture  and  debts.     Rebutter,  by  which  I^p^^sT' 
(protefting  that  the  fur-rejoinder  was  not  fufficient  in  law,  and  ^^i^' 
protefting  alfo  that  the  defendant  never  requefted  the  plaintiff  to  Maoifieid 
give  fuch  day  of  payment)  defendant  fays,  that  the  fum  in  the  fur-  ^^  ^^^-^ 

S joinder  mentioned  was  not  paid  to  the  plaintiff  mode  et  forma,  twecinnfoi- 
pon  this  iffue  was  joined,  and  the  plaintiff  had  a  verdi£t.     It  was  vent  ads  and 
afterwards  moved  to  arreft  the  judgment  on  the  ground  that  the  ****  '^"*'- 
bond  being  once  forfeited  tlie  debt  became  abfolute,  and  could  not  ^tx^^ 
be  again  ndade  contingent  by  any  waiver  of  the  forfeiture  on  the  more  on  thia 
condition  of  payment  at  a  future  day;  at  lead  it  continued  abfolute  ^^^^^  ^^ 
till  the  compliance  with  the  condicfpn,  which  was  not  till  after  creditor  and 
the  infolvencj,  therefore  the  fa£l  of  the  compliance  with  the  con-  Bankrupt. 
dstion  after  tne  infolvency  was  immaterial,  and  the  plaintiff  fliould  ^^^^^ 
have  demurred  to  the  replication  inftead  of  joining  iffue  on  the  letter  (N.a> 
immaterial  fa£b,  and  that  therefore  there  ought  to  be  a  repleader,  in  an  aaiok 
But  the  rule  was  difcharged,  Bttller^  J.  obferving  that  the  rule  f",*^/^ 
was  never  to  grant  a  repleader  when  the  iffue  is  found  againft  the  for  fecurinc 
party  tendering*it.     The  cafe  came  before  the  court  feveral  times  *°  uouity 
afterwards  in  different  (hapes,  but  the  refult  was,  that  the  court  ^^e^three 
determined  clearly  that  the  party  might  waive  the  forfeiture,  and  firft  inftai- 
accept  what  he  was  equitably  entitled  to.     Webfler  v.  Bannifier^  n™*"*" »»« 
Enjl.  ao  G.  3.     D<mgL  399.  ^  ':^:^)^ 

they  became  dae,  jadgment  wat  entered  upon  the  bond  for  the  tooo/.  and  \h  for  the  cofts,  and 
fbc  defendant  was  charged  in  execution  (previous  to  the  day  mentiooed  in  the  infoUent  a^» 
34  G.  3.  c.  69.)  for  the  whole  fum,  which  prevented  his  being  difcharged  under  that  a£t  Upon 
which  the  defendant  obtained  a  rule  calling  on  the  plaintiff  to  (hew  caufe  why  the  fum  (landing  in  the 
aaarflial'i  book,  on  the  day  mentioned  in  the  a£t,  and  with  which  the  defendant  was  charged  in 
CBBcotioBi  Aould  not  be  reduced  to  %\\L  14  s.  6  d  ,  the  fum  actually  due,  with  a  view  of  his  caking 
the  benefit  of  the  a£t.  After  ar|um*nt  the  rj'e  was  difcharged.  And  ptr  cMr.— The  defendant  by 
paying  the  arrears  now  due  may  procure  hii  difcharge  out  of  cuftody ;  but,  ai  the  bond  was  forfeited  by 
the  noO'payBoenc  of  the  firft  inftatment,  the  penalty  fii  the  bond  is  the  debt  in  law,  and  the  judgment 
WnA  iland  at  a  fecurity  for  tiie  growing  arrears  of  the  annuity.  The  defendant  is  not  entitled  to  be 
difcharged  nnder  the  i&.    Judd  v.  Evans,  Trin.  3S  O-  3*  6  Term  Rep.  B.  R.  399. 

23.  It  feems  doubtful  whetherTJ/w/^AVw  may  be  pleaded  ^irftat** 
to  an  aQion  on  an  annuity  bond.    Lord  Mansfield  inclined  to  |  ^^' 
think  it  might.     Vide  in  the  cafe  of  WflUt  v.  Wilkes,  Mich.  *'  '*'  '* "' 
ai  G.  3.     DougL  519,  etfeq. 

34.  To 


1^6  Debt/ 

Vide  Wioch  24.  To  debt  on  bond  the  defendant  pleaded  that  the  bond  was 
y.  JCceiey,  given  for  fecuring  100  /.  lent  to  the  defendant  by  E.  C,  and  was 
Rep*  B.  R.  given  by  her  dire£lion  to  the  plaintiff  in  truft  for  her,  and  that 
619.  and  the  E.  C  befoK  the  adiion  brought  was  indebted  to  the  defendant  in 
cited  ***To"  "™^'^  money  than  the  amount  of  the  bond*  To  this  there  was  a 
debt  on  bond  demurrer,  which  was  withdrawn  by  the  advice  of  the  court. 
the  defend-    BotteriUy  V.  Bfooke^  Mich.  22  G.  Q.     I  Term  Rep.  B,  R^  621. 

aoc  pleaded  •»/-*' 

that  the  bond  was  given  to  the  plaintiff  in  troft  for  A.  for  a  debt  due  from  the  defendant  to  ^.^  aad 
that  A.  at  the  time  of  exhibiting  the  plaintiff's  bill  wal  indebted  to  the  defendant  in  more  monef« 
Upon  demurrer  the  court  held  this  to  be  a  gpod  plea.  Rud^  ▼.  Birch^  Mich.  25  G.  5.  clte4 
1  Term  Rep.  B.  R.  (>%%• 

25.  Debt  on  bond  by  the  aflignees  of  a  bankrupt  given  by  de« 
fendant  to  the  bankrupt  before  his  bankruptcy^ dated  27th  Siptitnher 
1 788,  conditioned  for  the  payment  of  an  annuity  of  icoA  by  quar-* 
terly  payments,  by  the  defendant  to  the  bankrupts  the  defendant 
pleaded,  Aiat  at  the  time  of  commencing  the  adion  Only  four 
quarterly  payments  were  due:  that  on  the  29th  September  1788, 
and  before  the  adion  was  brought,  and  alfo  before  the  bankrupt- 
cy, the  defendant  had  lent  200  L  bearing  intereft  to  the  bankrupt^ 
and  another  on  their  promiflbry  note,  payable  on  demand :  that 
the  bankrupt  before  his  bankruptcy  agreed,  and  by  a  writing  under 
his  hand  of  the  fame  date  authorifed  and  empowered  the  defend- 
ant to  retain  out  of  the  annuity  as  the  fame  fliould  become  due, 
the  200  /.  and  intereft,  which  200  /.  and  intereft  ftill  remains  due 
in  arrear  and  anpaid,  otherwifc  than  by  retaining  the  fame  out  of 
the  annuity  fo  due,  and  that  the  arrears  of  that  annuity  are  ftiU 
infufficient  to  fatisfy  the  fame.  The  plaintiffs  replied  the  bank* 
ruptcy  of  the  annuitant  after  the  above  authority  given,  and  the 
aflignment  of  his  effeftis  to  the  plaintiffs  before  either  of  the  quar- 
terly payments  of  the  annuity  became  due.  The  defendant  de- 
murred to  this  replication,  and  had  judgment,  for  the  condition 
of  the  bond  had  not  been  broken,  ind  confequently  no  a£lion 
could  be  maintained  upon  it.  The  plea  was  equivalent  to  a  plea 
oifotvit  ad  diem.  And  though  it  was  faid  that  this  cannot  be  fo 
confidered,  becaufe  the  afiiguees  had  a  right  to  thofe  payments , 
which  became  due  after  the  bankruptcy,  yet  it  was  held  that  they 
had  only  that  property  to  which  the  bankrupt  was  entitled,  and 
that  they  muft  take  it  fubjeft  to  his  equity ;  and  here  thofe  pay- 
ments were  anticipated.  Sturdy  and  another,  ^g^^^t  v.  Amaudf 
Eajl^  3  C  3.    3  Term  Rep.  599. 

26.  In  an  a£lion  of  debt  on  bond  by  the  admlniftrator  of  the 

payee  againft  the  executor  of  a  joint  and  feveral  obligation,  the 

defendant  after  craving  oyer  of  the  bond  and  condition,  (which, 

after  recking  that  B.  the  plaintiflF's  intcftatc  had  contrafted  with 

C.  the  defendant's  teftator  and  L.  the  other  obligor  in  the  bond, 

for  the  purchafe  of  an  annuity  to  B.  durinj^  the  life  oi  L,  for  a  fuffl 

of  money  which  bad  been  paid  by  B.  to  C.  and  Z.,  was  for  the 

payment  of  the  annuity,)  pleaded,  that  no  fuch  memorial  of  the 

bond  as  is  required  to  be  enrolled  in  Chancery  by  the  a£l  17  G^y 

was  enrolled  before  the  commencement  of  the  plaintiff's  fuit- 

•  Replication^ 


Replication,  tluit  before  the  commencement,  bfe.  a  memorial  of 
the  bond  was  enrolled,  which  contained  the  day  of  ;the  month  and 
year  when  the  bond  bore  date,  and  the  names  of  all'  the  parties 
and  witnefles,  and  fet  forth  the  annual  fum  to  be  paid,  the  name 
of  the  pcrfon  for  whofe  life  the  annuity  was  granted,  and  the  con- 
iideration  of  granting  the  fame  according  to  the  form  of  the  (la- 
tute,  and  concluded  with  a  profert  of  the  memorial  and  a  verifi-> 
cation.     The  defendant  rejoined,  admitting  the  memorial  to  have 
been  enrolled,  but  alleged  that  it  did  not  fet  forth  the  confider-* 
ation  on  .which  the  annuity  was  granted,  but  on  the  contrary  fet 
fbixthyji  fdlfe  ((oniideration  for  granting  the  fame,  in  this,  that  the 
^meoiQrial  £et  forth. that  the  annuity  was  granted  in  confideration 
of  a  fum  of  money  paid  to  L.  and  C,  when  in  truth  B*  did  not 
pay  to  C  in  his  lifetime,  nor  did  C  ever  receive  or  take  the  faid 
fum  of  money  fpecified  as  the  confideration  of  the  bond,  or  any 
part  thereof.     The  plaintiff  demurred,  and  amongft  other  objec- 
tions infifted  that  the  rejoinder  alleged  no  matter  inconfiftent  with 
the  allegations  in  the  memorial  dated  in  the  plaintiff's  replication, 
or  contradi6\ory  to  it :  and  of  that  opinion  was  the  court.   And^^r 
Lord  Kenyan,  C.  J. — It  appears  by  the  memorial,  that  the  confi- 
deration money  was  paid  to  C^  and  L»,  which  the^  defendant  has 
attempted  to  fay  is  nQt  tpip  ;  but  the  reafon  fhe  has  given  why  it 
is  not  true  does  iiot  fupport  the  propofition,  becaufe  though  the 
money  ^t^s  tiot  paid  into  the  hands  of  C,  it  might  have  been  paid 
to  fometbh'd  pcrfon  under  a  joint  authority  from  C.  and  Z.,  or  to 
X«  for  himfelf  and  C     This  memorial  therefore  is  conformable  to 
the  annuity  a£l,  for  any  thing  that  appears  to  the  contrary  upon 
.  the  record.'    Praed  v.  the  Duchefs  of  Cumberland,  Fajl,  32  G.  3. 
^Term Rep.  B.  R.  585.     Affirmed  in  error  in  the  Exchequer-, 
chamber,  a  H.  Black/}.  280. 

27.  To  debt  on  bond,  conditioned  to  pay  by  inftalments  till  the 
whole  was  paid,  the  defendant  pleaded,  ift,  non  eJlfaElunt;  ad, 
that  the  whole  except  63/.  had  been  paid,  and  that  fum  had  been 
tendered  to  the  plaintiff  before  the  day  on  which  it  became  due. 
The  court,  on  motion,  difcharged  the  rule  for  pleading  thcfe 
matters,  and  obferved,  that  the  (latute  {i^Ann.  c.  16./  4.)  had 
given  them  a  difcretion  either  to  permit  or  to  refufe  fcveral  mat- 
ters to  be  pleaded,  and  that  they  ought  not  to  permit  fuch  matters 
as  the  prefent  to  be  pleaded,  led  there  (hould  be  an  incongruity 
09  the  record  \  fince  if  the  defendant  fucceeded  on  the  fird  plea, 
it  would  appear  that  there  never  exided  fuch  a  bond  as  that  de- 
clared on,  and  yet  that  the  defendant  had. admitted  that  fomething 
was  due  on  the  very  fame  bond.  Jenkins  v.  Edwards,  HiL  33  G.  3. 
5  Term  Rep.  B.  R.  97, 

28.  To  debt  on  bond  given  by  the  defendant  to  the  plaintiff's 
wife,  whilft  fole,  conditioned  for  the  payment  of  a  certain  fum  of 
money  on  a  day  certain,  with  lawful  intered,  the  defendant 
pleaded  {int.  al.)  certain  articles  of  agreement  of  the  fame  date  as 
the  bond  between  the  plaintiff's  wife,  two  other  fill^^rs,  and  the 
defendant  their  brother,  in  which  (after  reciting  that  the  three 

fidtrrs 
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tiRcn  hzi  fiitei  thetr  fortunes  in  the  btother'a  han^i,  for  wUcti 
he  had  given  them  feparate  bonds ;  that  the  Gfters  had  agreed  to 
'  live  together ;  that  the  defendant  (hould  pay  intereft  for  the  whple 
to  any  one,  whofe  receipt  fliould  be  a  difcharge ;  but  that  if  one  or 
two  married,  the  intereft  of  her  or  their  portions  (hould  be  paid  to 
the  unmarried  one ;  and  that  if  all  (hould  marry,  then  the  whole 
principal  money  (hould  be  equally  divided  between  the  three 
fifters)*  The  parties  covenanted  with  each  other  for  the  perform- 
ance of  the  above  agreement.  The  plea  then  ftated,  that  the  bond 
on  which  the  aftion  was  brought  was  one  of  the  bonds  mentioned 
in  the  articles,  and  was  given  to  the  plaintiff's  wife  for  her  portioni 
upon  the  terms  and  conditions  in  the  agreement,  and  that  one  of 
the  lifters  (naming  her)  was  ftill  alive  and  unmarried.  Upon  a 
general  demurrer  it  was  holdeu  that  this  plea  could  not  be  fup^ 
ported,  becaufe  it  did  not  allege  performance  of  the  covenant  to 
which  the  bond  referred,  namely,  payment  of  the  intereft. 
BalJue  £5*  ux.  v.  J?Ar/,  Eqfl^  33  G.  3.    5  Term  Rif.  B.  R.  Z^o, 

29.  To  an  a£kion  of  debt  on  bond  executed  by  M>  the  lat^ 
hufband  of  the  plaintiff,  the  defendants  (who  were  the  heirs  at 
law  of  M>)  after  craving  oyer  of  the  condition  of  the  bondji 
(which  was  for  the  payment  of  3000  A  by  the  heirs  or  executors 
of  the  obligor  to  the  plaintiff,  her  executors,  (f*r.  at  the  expiration 
of  twelve  calendar  months  after  the  death  of  the  obligor,)  pleaded^ 
that  after  the  making  of  the  wnting  obligatory,  to  witit  on  fuch  a 
day,  the  obligor  intermarried  with  the  plaiatiff,  who  then  an4 
there  became  and  continued  covert  of  the  obligor  until  his  death* 
The  plaintiff  replied,  that  the  bond  was  made  in  contemplation  of 
the  marriage,  and  with  an  intent^  that  if  the  marriage  (hould  take 
cffcA,  and  the  plaintiff  furvivCi  (he  (hould  have  the  benefit  of  it. 
The  defendants  demurred  generally,  and  in  fupport  of  the  de- 
murrer argued,  that  by  the  marriage  the  bond  was  extinguilhed. 
That  the  agreement  mentioned  in  the  replication  was  matter  impau^ 
and  could  not  be  let  in  againft  an  exprefs  deed.  That  the  replica- 
tion did  not  even  ftate  that  there  was  an  exprefs  agreement,  but 
only  that  the  bond  was  given  in  contemplation  of  marriage,^  and 
Aat  no  iffue  could  be  taken  upon  the  contemplation  with  which 
the  a£b  was  done.  But  the  court  were  of  opmion,  that  the  fads 
difclofed  by  the  replication  fupported  the  declaration^  and  were 
perfeAty  conCftent  with  the  bond,  which  it  was  held  was  not 
cxtingui(hed  by  the  marriage.  Milboum  v.  JSwdrt  and  others^ 
Mich.  34  G.  3.    5  Term  Rep.  B.  R.  381. 
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Declaration.  caj 


(A)  Want  of  Form.   And  what  is  Form ;  and  what  7^^""  ^^t* 

is  Matter. 

1  N  the  declaration  in  an  aAion  of-  debt  for  the  penalty  of  5  A 
inflidled  by  a  bye  law,  it  was  alleged,  that  the  focicty  of  inn- 
holders  was  incorporated  by  a  charter  of  King  Charles  2. ;  that  by 
the  charter  a  power  was  given  of  making  bye  laws,  and  of  inflifi- 
ing  penalties  for  the  breach  thereof  ^  that  a  bye  law  was  madei  by 
wMch  it  was  ordained,  that  every  perfon  being  a  freeman  of  the 
company  who  (hall  be  elected  upon  the  livery,  (hall  accept  the 
livery  and  cloathing,  and  upon  fo  doing  pay  a  (ine  of  lo/.,  or  upon 
refufal  to  accept  the  livery  and  cloathing,  (hall  forfeit  the  fum  of 
5  /.  to  the  mailer  and  wardens,  to  be  fued  for  by  the  mafter,  war- 
dens, and  focicty  in  their  names  in  any  of  the  king's  courts.  That 
the  defendant  being  a  freeman  of  the  company,  was  elected  upon 
the  livery,  and  notice  given  him  of  his  ele£lion.  *  That  he  refufed 
to  accept  the  livery  and  clotliing,  and  had  not  paid  the  penalty. 
The  defendant  demurred,  and  the  court  were  of  opinion  that  the 
declaration  was  bad,  becaufe  it  did  not  allege  that  the  company  of 
innholders  has  a  livery ;  fome  companies  in  London  have  not,  and 
the  court  cannot  intend  that  this  is  one  of  the  companies  whieh 
have.  And  that  want  of  fuch  an  allegation  was  matter  of  fub- 
ftance,  it  being  traverfable,  and  what  might  have  been  put  in 
iflue.  The  Majler^  l^c*  of  the  Society  of  Innholders  in  London  v. 
Gledbill,  Eaft.  29  G.  2.     Sayer^  274. 

(B)  Good  or  not.    Certainty.    In  what  Cafes  it  muft  7^^^i^%^ 
be  formal  and  certain ;  and  what  (hall  be  faid  to 

be  fo. 

• 

I.  T  N  battery,  (in  5.  R.)  two  counts;  the  firft  was  good;  the  S.P.Amyon 

*  iccond  was  with  a  cumque  etiam^  and  intirc  damages.    Judg-  Jjjj^^,'^  ,^ 

ment  was  arrefted.     Rudge  v.  Onon^  Eajl.  5  G.  i.     Fortf  376.      $tr,62i.  in 

trefpsfi  ID  C.  B.  the  plaintiff' declared  juare  emn^  and  it  wai  moved  in  trreft  of  judgment,  but  no  rule 
i««t  made,  the  coort  being  of  opinion  that  the  rum  ia  the  count,  if  it  ftood  alone,  might  be  bid,  yet  th< 
recital  oi  the  origtmd,  which  goes  before,  help*  It.  Warren  ▼.  Lapdon,  Eaft.  8  G.  a*  Barnei,  140. 
Sccvi  ia  B.  R.  Smith  t.  Reynolds,  Trin.  zo  &  u  G.  1.  Andr.  21.  H/ldt  pL  7.  and  margin.  But  If  ■ 
Mil  k*  ltU«i  Mohr   t*\%m  »:«».  '^e  £i:^<.  ^k:«u  •!.•  «a»**  .•hi  mAiT*  h\  innn*>n>  \nta\  t))«  declaration  mav  be 


of  filing  which  the  court  will  refufe  to  inquire  into)  the  declaration  may  be 
amended  in  B.  R.  even  after  vcrdift,  and  motion  in  arreft  of  judgment.  Wilder  v.  Handy,  Eaft.  14  C.  %. 

.&  *  *»■«  .^^  ^-  ^  #w%a  1*^1^^. ^_    * ^LSa  —  — *  —  --  \  ■  >  ■  ■  *  M  aW^ 


bill  be  filed  right  (the  time 


Str.1151.   S.  P.  Marlhall  ▼.  i^iffEs,  Hil.  i^  O.  a.  Str.  ii6i.  The  difference  in  thfi  point  between  the 
tvocimrta  was  agiiii  recogolfcd  in  ihe  cafe  of  Douglit  ▼.  Hall|  in  error,  Trin.  j8  ft  19  G.  a.  1  Wlif.  09; 
Vol.  111.  K  B*«e«f 
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Btrnet,  4^1.    I^ii  well  eooufh  m  C.  B.  on  fpccUI  demurrer  for  the  fafoM  abofc  g'vtiK.    WUtc  r« 

Shaw,  Mich.  4G.  3.  1  Wilf.  203. 

The  difFerence  between  an  tdion  of  trefpa(a,  and  on  the  Citfc  Ii,  thtt  in  the  Ibraier  what  comes  under 
the  fvo^i  turn  ia  the  giO  of  the  aftion ;  but  otberwife  it  ii  in  the  other,  where  the  phintiff  dcctires  that 

Cbc  defiendttt  it  iauebtedi  &c.  fir  Chappie,  J.    Andr*  SS4. 

r 

2.  The  plaintiflP  declared,  that  on  the  2oth  Augufi  he  cut  down 
his  grafs,  and  divided  it  into  cocksy  and  g^ve  notice  co  the  defend- 
ant, who  was  redior,  to  come  and  carry  away  his  tithes,  which  he 
hath  not  done,  per  quod  he  loft  the  ufe  of  that  part  which  was 
tinder  the  cocks  from  the  20th  Augufi  to  loth  December  following. 
It  was  objeded,  that  this  was  ill,  becaufe  the  plaintiflF  demands 
from  the  time  of  mowing,  whereas  the  defendant  was  not  obKged 
to  carry  it  away  until  it  was  made  into  hay.  But  it  was  held  well 
enou{(h,  for  the  jury  may  apportion  the  damages^  or  the  party  may 
releai'e  it.     South  v.  Jones^  Mich.  6  G.  i*     Str  245. 

3*  In  debt  for  an  efcape  againft  the  marflial,  it  was. alleged,  that 
the  prifoner  was  furrendered  to  him  at  the  parifli  of  B,f  whereas 
it  appeared  to  have  been  at  the  parith  of  D, ;  but  it  was  held  by 
Fortefcue^  and  Raymond^  J.  to  be  well  enough,  the  furrcndcr 
being  the  only  thing  materia).     Oates  y.  Machen,  Trin.   10  G^u 

4.  It  was  made  a  queftion,  whether  upon  an  information  ui 
debt  for  non-payment  of  duties,  evidence  could  be  given  of  im- 
portation at  any  time  before  the  day  laid  in  the  information.  But 
it  was  rcfolved  by  Pengelly^  C.  B.  that  the  day  was  not  material. 
The  Attorney^Generai  V.  IVeeks^  Mich.   13  C  i.  Bunb.  223. 

5.  Information  in  debt  for  the  duties  of  goods  imported  in 
May^  1727  }  it  was  offered  to  prove  in  evidence  feveral  importa- 
tions at  feveral  times ;  this,  though  objected  to,  was  allowed, 
Pengeiiyy  C.  B.  faying,  that  it  was  no  more  than  the  common  cafe 
of  an  indebitatus  ajfumpfit  pro  diverfis  bonis  vendit.  it  deliberat.f  t^r. 
where  they  may  give  evidence  of  any  goods  at  any  time  fold. 
The  Attorney-General  v.  Haiton^  HiL   i  G.  2.  Bunb.  262. 

6.  The  plaintiff  declared  in  affumpfit  on  a  promife  made  the 
26th  March;  the  defendant  pleaded^  that  after  the  promife,  ^nd 
before  the  bill  filed,  viz.  id  Aprils  he  tendered,  ts^c.  Replica- 
tion, that  after  the  making  of  the  pronfiife,  to  wit,  on  the  I2lh  Fe* 
iruary,  plaintiff  filed  his  bill,*djff.  Demurrer  inde,  becaufe  by 
the  plaintiff's  own  (hewing,  he  brought  his  a£lton  before  the 
caufe  of  a£lion  accrued.  Sed per  rtrr.— In  the  cafe  of  a  common 
affumpfit  the  day  is  alleged  only  for  form,  and  therefore  the 
defendant  cannot  confine  the  plaintiff  to  the  day  alleged  itt  ^"C 
declaration.  A/iter  in  the  cafe  of  a  note*.  Matthews  r.  Spiceff 
Ttin.  2  G.  2.  Str.  806. 

But  after-  7.  The  plaintiff  declared  (in  C.  B.)  in  trefpafs  for  taking  100, 

Tiu^t  '^  ^^^^  ^°*^^  ^^  ^""'^  ^"^  ^"^'^  •   ^^^  defendant  pleaded  nan  cuU  »"" 

^i'ghtit  there  was  a  vcrdiil:  and  judgment  for  the  plaintiff;    upon  whicn 

m  zhi  be  a  Writ  of  crror  was  brought  (in  B,  /Z.),  and  an  obje£^ion  taken 

WiVr^L  ^^^^  ^^^  declaration  did  not  allege  property  in  the  plaintifF,  for 

•:  ifce  wit,  that  it  did  not  ii^fimumfuum  or  ipftus.    To  this  i^  was  anf«rcrcd 


ift, 
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I  ft,  that  the  defc£l  was  aided  by  vcrdi£l ;  but  the  court  thought  which  was 
otherwife,  becaufe  it  was  an  abfolute  wane  of  title,  not  a  title  *®  ^  '*^*" 
defe£lively  fet  out;  2d,  that  it  was  cured  by  the  recital  of  the  J^^"" Jon/ 
original  writ  in  the  declaration,  where  it  was  properly  laid  quare  according  to 
fimum  i^tus  ctpit ;  but  the  court  doubted  how  far  the  recital  would  J?*  ^*^"  *** 
help  the  qount  until  they  had  the  original  writ  itfelf,  and  they  jj^,  1  Sid. 
therefore  awarded  a  certiorari  ad  informend,  confcien,  cun^  which  150.  187. 
they  might  do,  though  no  diminution  was  alleged,     Franllyn  v.  '  Keb.  699. 
Reeves^  Eajl.   18  G.  2.  Rep.  Temp.  Hardw.  118.  J  509. 

I  Med.  1^9* 
And  though  ihere  wai  no  original,  yet,  as  the  want  of  that  was  aided  by  the  verdiA,  the  juJgoient  wai 
aifirmcd       FranklynV.  Reevrs,  Mich.  9G.  i*    Str.  TOi^. 

In  an  adiion  of  trefpafs  for  mefne  profits  the  pUi^itiifdccJaredy  thaf  whereas  the  faid  deferdint  on,  &c. 
vitiarma,  Scc,\  and  after  verdift  pro  quer,  it  was  moved  in  arreft  of  judgment  that  this  was  ill,  be- 
caufe it  was  laid  by  way  of  recital,  without  any  avernneot,  which  is  ablolutrly  neceflTary  in  trefpafs; 
and  I  Sed.  184..  Cro.  Jac.  536.  2  Salk.  636.  Fitzg.  155.  were  cired.  On  the  other  fide,  that  in  the 
C.  B.  where  the  proceeding  \%  by  original,  a  declaration  without  an  aterment  is  aided  by  the  writ,  and 
Franklyn  v.  Reeves  was  cited.  But  Lee,  C.  J.  fwid  it  was  never  determined  in  that  court  (B.  R.)  that 
in  trefpafs  a  d-daration  by  way  oi  quod  cum  'u  aided  by  the  writ.  And  in  Franklyn  y.  ReeTes  Lord 
Hardwicke  inclined  to  the  contrary,  becaufe  the  wiit  no  more  contained  an  averment  than  the  declara- 
tion, it  being  only  interrogatory,  and  without  an  averment  there  is  no  caufe  of  a^ion.  Goodright  v* 
ijodgibn^  Mich.  12  G.  1..  Aodr.  281. 

8.  Declaration  of  Michaelmas  term  of  an  aflault  on  the  i8th 
OBobcTt  and  an  imprifonment  from  thence  for  twenty-five  weeks. 
And  after  verdift  pro  quer.  it  was  moved  in  arreft  of  judgment 
that  the  a£kion  was  brought  too  foon,  and  it  appeared  damages 
were  given  for  an  imprifonment  lon^  after  the  adion  wps  depend- 
ing. But  it  was  anfwered,  that  the  contirwnndo  was  laid  under  a 
fcUicet^  and  therefore  would  not  vitiate  what  was  properly  laid 
in  time,  and  that  it  differed  from  cafes  where  the  time  was 
aflirmatively  laid ;  befides  it  was  laid  that  he  did  imprifon  the 
plaintiff,  which  was  a  time  paft,  and  to  that  only  the  evidence 
could  apply.      Webb  v.  Turner^  Trin.   1 1  C  2,  Str.  1095. 

9.  Trefpafs  for  breaking  and  entering  the  plaintiff's  houfe  and  In  an  taion 
taking  and  carrying  away  divers  quantities  of  china-ware,  earthen-  ^^^^p^ 
warC|  and  linen,  without  fetting  forth  the  particulars.     After  counts  wa's 
judgment  by  default,   and  writ  of  inquiry  executed  with  \d.  <<  for  taking 
damages,  the  defendant  moved  in  arreft  of  judgment,  and  obtained  "  ^'**^* ' 

a  rule  to  flicw  caufe,  objefting,  that  though  the  writ  be  (hort,  w^itbout^fpe- 
thc  count  (hould  explain  the  particulars  of  the  goods.  But  it  was  cifyjng  the 
anfwered,  that  in  trefpafs,  or  trover  there  feems  to  be  no  occaGon  J*^'^"^*" ' 
for  great  certainty,  becaufe  damages  are  to  be  given  only  for  ^^  v^dia  ~ 
what  is  proved,  and  this  recovery  may  be  pleaded  in  bar  to  a  new  having  bem 
aftion.     Hobbs  v.  Greene,  Eajl.  25  G.  2.  Barnes,  ,276.  ^^uitiff'ttc 

jadgfoent  was  arreted  upon  the  grovnd  th«t  the  defendant  cannot  juftify,  untefs  the  particulars  are  fpe- 
cificd  Bcscie  v.  Pickering  St  ux.  Trin.  9  G.  3*  Burr.  1455*  Wyatt  v.  fffingcon.  Sir.  637. 
TctL  377. 

TO.  The  declaration  was ;   Norfolk,  to  wit,  A.  late  of  M.  in  s.c.BiKkft* 
the  county  of  W.  was  attached,  for  that  whereas  at  C  in  the  ^*P'  ^7* 
coantT  aforefaid.    General  demurrer  tnde ;  and  it  was  objected 
that  uu#  it  uncertain  from  whence  the  jury  are  to  come.     But 
the  plaintiiF  had  judgment,  for  the  words  '<  county  aforefaid''  have 

K  a  a  general 
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%,  general  reference  to  the  county  in  the  margin.     Sutton  ▼•  Penft, 

Mich.  13  G.  3. 3  m//.  339. 

11.  Declaration  charged  that  the  defendantSi  on  fuch  a  day, 
and  on  divers  other  days  and  times,  from  and  between  that  day 
and  the  commencement  of  the  plaint,  made  an  aflault,  ifc, ;  and 
on  demurrer  it  was  held  ill,  for  an  aflault  is  on€  entire  individual 
zStf  and  cannot  be  committed  at  divers  times.  Befides,  it  is 
tmpoflTible  for  the  defendant,  upon  fuch  a  declaration,  to  know 
whether  the  plaintiff  means  to  prove  one  aflault  only,  or  twenty, 
therefore  he  cannot  be  prepared  to  juftify.  Mitchell  v.  Nea/e  (jf 
Ux.  Trin.   18  G.  3.  Cowp.  828. 

12.  ft  is  a  rule  that  a  plaintiff  who  brings  an  a£kion  for  a  penalty 
on  an  ^€t  of  parliament,  mud  (hew  himfelf  entitled  under  the 
enaAing  claufe ;  therefore,  where  there  is  an  exception  in  the 
ena£ling  claufe,  the  plaintiff  mud  (hew  that  the  party,  whom  he 
fues,  is  not  within  it ;  he  muft  negative  the  exception ;  but  if 
there  be  a  fubfequent  exemption,  that  is  mattet  of  defence,  and 
the  other  party  muft  (hew  it,  to  exempt  himfelf  from  the  penalty. 
Spieres  v.  Parker ^  Hil.   26  G.  3.   l  Term  Rep.  B.  R,  141. 

Inthiicife  13*  A  declaration  in  feu  fa.  by  the  affignees  of  a  bankrupt, 
itwatendea.  after  (latitig*  a  judgment  recovered  by  the  bankrupt  againft  the 
liftincuidi  defendant,  ftatcd,  that  after  the  giving  of  the  judgment  the  faid 
between  a  B.  became  a  bankrupt  within  the  true  intent,  (5*^.,  and  that  all 
J**^'?"^!"**"  *nd  Gngular  the  goods  and  debts,  Wr.  were,  after  he  became  a 
inacommon  hankrupt)  in  due  manner  afligned  to  the  plaintiffs  according  to 
aaion ;  and  the  form  of  the  ftatute,  ^c.  To  this  there  was  a  fpecial  de- 
that  It  was  murrer;  becaufe  it  did  not  Itate  the  awarding  of  the  con:imi(Iion, 
alffignees  bT  ^"^  ^^  feveral  proceedings  under  it»  in  order  to  (hew  a  title  in 
ibte  their  the  plaintiffs.  But  the  court  gave  judgment  for  the  plaintiffs, 
tide  more  Winter  and  others^  4IPgnees^  55"r.  v.  Kretchman^  Trin.  27  G.  3. 
fnXt;^?  iTermRep.B.R.^S. 
met  than  in  tbe  latter,  blit  the  court  weie  of  a  different  opioloii. 

7yio€r  385,      pE)  Declaration.     Repugnancy  or  Surplufage. 

I.  A  N  a£tion  qui  tarn  was  brought  againft  the  defendant  for 
exceilive  gaming,  upon  the  ftat.  9  Ann.  c.  14.  and  a  ver- 
diA  and  judgment  having  been  obtained  againft  him,  it  was 
moved  in  arreft  of  judgment,  becaufe  in  the  declaration  the  words 
were,  <*  by  which  an  adion  hath  accrued  to  the  king,  the  poor 
^<  of  the  pariOi,  and  the  informer,"  which  was  falfe,  and  a  mif- 
recital  of  the  a£l  \  for  thereby  the  a£lion  is  given  to  the  informer 
only.  But  the  court  held  the  words  objeAed  to,  to  be  mere 
furplttlage  ;  for  if  U  had  been  faid  only,  <<  per  quod  oBio  acerevit^ 
it  would  have  been  fufficient.  And  per  Page^  J.«--If  it  haJTbeen 
added  «  to  Join  a  Stiles^*  this  would  not  have  vitiated  the  de- 
claration, becaufe  the  laft  words  would  have  been  entirely  ittfig- 
nificant.  •  French  qui  tarn  v.  WHtJhire^  Mid.  x  l  G.  2.  AnJr.  6^. 

a.  la 
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2.  In  debt  on  bond  the  pUintifF  declared  as  adminii^rator,  with 
the  will  annexed  of  C.  W.^  and  alleged  that  the  two  perfons 
appointed  executors  by  her  will  were  both  dead.  It  wasobjeded 
that  it  was  not  alleged  that  the  furviving  executor  of  C.  iV,  died 
ioteftatey  and  that  unfefs  fuch  executor  did  die  inteftate  the 
fpiritual  court  had  not  jurifdi£lion  to  grant  letters  of  adminiftration 
with  the  will  annexed  to  the  plaintiff.  But  the  court  were  of 
opinion  that  this  was  unneceiTary,  becaufe  a  temporal  court  ought 
always  to  gire  credit  to  the  judicial  a£ts  of  a  fpiritual  one.  And 
it  would  have  been  fufficient  for  the  plaintiff  to  have  declared  as 
adminiftrator  with  the  will  annexed  of  C.  W.<,  and  confe.quently 
the  allegation,  that  two  perfons  were  a])pointed  executors  by  her 
will,  which  was  unneceflary,  may  be  rejected  as  furplufage. 
Windham  v.  Boiven,  Trin.  28  G.  2.  Sayer,  141. 

3.  Where  the  declaration  contains  impertinent  matter  foreign  F7<fr  title 
to  the  caufe,  and  which  the  Mafter  on  a  reference  to  him  would  Ca»«o»nt, 
ftrikV  out,  (irrelevant  covenants  for  inftance)  that  will  be  rejected  1?*?     '*^ 
by  the  court  as  furplufage,  and  need  not  be  proved.     But  if  the 

very  ground  of  the  adlion  is  mif- dated,  as  where  you  undertake 
to  recite  that  part  of  a  deed  on  which  the  a£tion  is  founded,  and 
it  is  mif-recited,  that  will  be  fatal ;  for  then  the  cafe  declared  oa 
is  different  from  that  which  is  proved,  and  you  mud  fecover 
fteundum  aliegata  et  probata.  Per  Lord  Mansfield^  C.  J.  in  Brifiow 
V.  Wright^  Eajt.  21  G.  3.  Dougl.  66^. 

(F)  Amended  (a\    At  what  lime.  Tvinajs^ 

^   '  ^  ^  {*)  yidi  tit. 

*  Amcntent* 

A  FTER  judgment  was  arrefted  in  an  a£lion  of  aflumpGt,  for 
"-  want  of  a  material  averment  in  the  declaration  it  was  moved 
to  amend  the  declaration,  by  inferting  the  averment,  upon  payment 
of  cods*  This  was  oppofed,  as  being  too  late,  and  as  having 
aever  been  done ;  and  Lord  Mansfield  faid,  as  it  was  doubtful 
whether  it  could  be  done  or  not,  and  as  the  difference  in  refpe£l 
.to  cofts  between  amending,  and  beginning  afre(h,  was  but  trifling, 
it  was  better  to  let  the  judgment  be  arrefted.  Collim  v.  Gibbs^ 
Mich.  33  G.  2!  Burr,  899, 

(K)  De  novo.     In  what  Cafes  the  Plaintiflf  may,  [or  i^"*^  i^ 

muftj  declare  de  novo. 


A 


FTER  a  certiorari  returned,  whereby  the  proceedings  in  an 
inferior  court  of  recofd  were  removed  into  C.  B.,  the  quef* 
tion  wasy  whether  or  ao  the  plaintiff  fliould  declare  di  ngw^  M 
appearing  by  the  return  that  the  parties  were  at  iflue  in  the  court 
bdow»  and  it  was  held  that  he  muft.  Turner  v.  JBe^^  Mkt^ 
13  G.  a,  j^rw/|  345* 


K3 
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.  lN  an  a£^ion  of  debt  for  an  efcape  there  vere  two  counts  one 
^  laying)  that  at  the  time  of  the  delivery  of  a  declaration  the 
efcaper  was  a  prifoner  in  the  cuftody  of  the  defendants,  and  the 
others  laying  it,  that  the  defendants  had  arretted  the  efcaper  by 
his  body.  It  was  moved  that  the  plaintiflF  might  be  obliged  to 
ftrike  out  one  of  the  counts,  they  being  exa^ily  the  fame,  and  it 
was  an  inconvenience  to  the  defendants,  as  tRey  mud  prove  two 
recaptions  on  frefl)  purfuit ;  but  the  defendant  having  obtained 
time  to  plead,  the  court  difcharged  the  rule,  notwithitanding  they 
were  of  opinion  that  no  evidence  could  be  produced  to  prove  one 
of  the  counts,  which  would  not  equally  prove  the  other.  Wilkint 
V.  Perry  and  another ^  Jberiffs  of  London y  Trin.  8  G.  2.  Rep.  temp% 
Hard.  129. 

7v»iier39T.  (  Q^J  SpccIal,  though  the  Writ  is  general.     And 

vice  wrjd. 

I.   A   MOTION  was  made  for  an  imparlance  in  battery,  becaufe 
^^    the  fpecial  writ  mentioned  but  one  batcery,  and  feveral 

were  fet  forth  in  the  declaration ;  bUt  it  was  denied,  becaufe  the 
»  fpecial  writ  in  battery  never  mentions  but  one  battery;  and  fo-it  is 

in  covenant,  though  many  breaches  are  afTigned  in  the  declaration. 

C<^nt  V.  Keate^  Mich.  2  G.  2.  Rep,  Caf.  PraB.  C.  B.  48. 
S.C.  Praa.       2.  On  a  claufum  f regit  the  plaintiff  may  declare  in,  any  a£lion« 
Rc|.  C.  B.     Hickeringhill  v.  Knight.  Mich.  6  G.  2.  Rep.  Caf,  Praff.  C.  B.  75. 

^Jk  Supple.  3.  The  proceedings  were  fet  aGde  where  the  procefs  was  to  an- 

jotni^antty  fwcr  the  plaintiffs  as  aflTij^nccs  of  a  bankfupr,  and  the  declaration 

ment,  itccrr  '^^  ^^^^"^  ^^"  ^'^g^tj  for  the  plaintiffs  cannot  declare  generally  on 

(E.  1).  procefs  fued  out  in  a  fpecial  character.     Meggs  and  another^  aj^ 

Jone«y  jTeroiRep.  B.R.  402.     " 

'?vi^r'393.         ^S)  Cafes  of  Pradice  refpedling  Declarations* 

1.  Declaration.    When,  how«  and  to  whom  to  be  delivered, 

and  Notice. 


s 

Reg 


.  p.  PT«a.  *  I,  A  MOTION  was  made  to  fet  afide  a  Judgment,  becaufe  the 
:cg.  C.B.  rY  declaration  was  not  left  in  the  omce  till  juft  before  the 
KJ^Ruie,  cflbign  day  of  the  third  term.  But  it  was  held  by  the*  cdur t 
h%\..  9A0O.  f^C.B.)  that  where  the  defendant  does  not.fpeed  the.  plaintiff  to 
u  **  t*Cof-  ^^^^^''^  fooner,  bygiving  a  rule  for  that  pnrpofe  at  the  end  of  th« 
iiii,  Uii,  '  fecond  term,  the  plaintiff  Qiall  hj^ve  till  the  effoign  day  of  the 

third 


third  terra  to  denser,  or  file  his  declaration.    Stewards.  Harding^  "  C- «• 
Mkb.  4  G.  I.    Rep.  Cqf.  Proa.  C.  B.  12.  p^,  c.  B.  »9.  *^7vide^JI. 

2.  Notice  of  declaration  being  left  in  the  office,  muft  be  given  s.  p.  Qnj 
before  a  rule  to  plead  is  given.     Lane^.  Elliot^  Mich.  $  G.  i.  J,,^**"/?*'*' 
rract.  Keg.  L.  JS.  131.  P„a.  R«g.  c.  b.  I3i, 

3.  In  Trinity  term  the  defendant  brought  a  habeas  corpus  and  yije  ci«rk 
put  in  baily  the  plaintiff  did  not  proceed  in  that  term,  or  in  Mi^  ▼•  Haibin^ 
ciaelmas  term;  but  in  Hilary  term  delivered  a  declaration.     It  was  Bjl^^j^f  g^*' 
held  the  defendant's  attorney  was  not  bound  to  accept  it.     Hutton 

y-  Stourbridge y  Trin.  II  G.  i.    Str.  631. 

4*  Copy  of  declaration  delivered  to  the  defendant,  his  attorney  s.  c.  Rep. 
being  known  :  held  to  be  a  bad  delivery.  Turner  r.  Shrimpton^  c**-  P»«ft» 
ifi/.  13  G.  I.    Praa.  Reg.  C.  B.  ia6.  Thfpli-W 

kftd  cncered  an  appeartnce  for  the  defendant,  and  after  a  rule  to  plead  given  figocd  jodgment  wtihouC 
tailing  for  a  plea,  notwiihAanding  the  defendant  had  given  him  notice  that  he  had  employed  an  attorney- 
to  appear  and  plead  for  him,  and  named  hit  attorney  to  the  plaintiff.  The  court  (C.  B.)  faid,  that  i£ 
the  defendant  failed  in  entering  hit  appearance  in  tintie,  and  the  plaintiff  altered  it  for  him,  he  might 
proceed  in  purfuance  of  the  rule  notwithflanding  del^ndanc  employed  an  attorney  afterviards  and  the 
plaintiff  knew  it  \  and  they  held  the  judgment  regular.  Maurice  t.  Bany,  Mi.h.  2  G.  2.  Pra^.  Reg. 
C.  B.  5p. 

5.  Plaintiff  having  appeared  for  the  defendant,  left  a  declaration  s.c.  Rep. 
in  the  office  inEaJler  term,  and  in  Trinity  gave  notice  to  the  defend-  J;**-  ^^^* 
ant,  and  for  want  of  a  plea  fij^nedjudgnnenty  which  was  afterwards  p^,^'  ^L 
fet  a(ide,the  nature  of  the  a£tion  being  omitted  in  the  notice.     In  121.  where' 
Michaelmas  term  following  the  plaintiff  gave  notice  of  the  declara-  i^«»f»^<>«jlMt 
tion  and  figned  a  fecond  judgment,  which  was^alfo  fet  afide,  U^^thcTfirft 
becaufe  the  declaration  was  well   delivered  from  the  time  of  judgment, 
ferving  the  fecond  notice  only,  and  the  writ  being  returnable  in  '**«  P**""^ 
Eq/ler  term,  the  declaration  was  delivered  too  late  and  the  plain*  that  duf  de- 
tiff  muft  begin  again.     Barthohmew  v.  Goulding^    Mich.  2  G.  a.  Pendant 
Barnes,  291.  fliouidaccei^ 

'     ^  notice  of  a 

declaration  as  of  tht  lad  tens,  the  court  would  bare  obliged,  him  to  have  done  it. 

~    6.  If  the  declaration  be  delivered  irregularly,  the  party  (hould  And  in  one 
take  the  firft  opportunity  of  applying  to  the  court;  where  he  fjjj^^^" 
neglefted  to  do  fo  till  after  writ  of  inquiry  executed,  it  was  held  lace  the  day 
to  be   too  late.     JFyatt  v.  Bacon,   Mich.    2  G.  2.    Pra^.  Reg.  before  the 

C    B     121  inquiry  w« 

O.  X>.  127.  tobeexe- 

catedL     Smith  v.  Jeoks,  Hil.  5  G.  2.  PraQ   Reg.  C.  B.  127.     But  certainly  the  mation  to  fei  aiide 
a  judgment  (igoedupin  a  dectaratbn  irregularly  deiirered,  ou^ht  to  be  made  as  early  as  poflible  j  tiie 

gaintiff  ought  not  tu  be  fuffered  to  go  on  to  execute  his  wxit  of  inquiry.     Knight  ?.  Parker  and  another, 
aft.  IX  G.  3.  C.  B.  Blackft.  Rep.  759. 

7.  A  motion  was  made  to  fet  afide  a  judgment,  becaufe  the  s.c.  PraA. 
plaintiff's  attorney  did  not  giye  the  defendant's  attorney  notice  of  ^^f  ^*  ^' 
the  declaration,  nor  call  on  him  for  a  plea ;  but  the  court  held  that  '^  * 
the  judgment  was  good,  for  where  the  plaintiff  enters  the  decla-* 
ration  de  bene  ejfe,  he  cannot  know  the  defendant's  attorney  till 
common  bail  put  in^  or  appearance  enteredi  ^nd  notice  to  the 

K  4  defendant 


h6 


2?ectfltation. 


defendant  of  the  declaration^  and  of  the  time  of  pleading  la  fuffi*' 
cicnt.  y^r.  Francia^  Mich,  3  G.  2.  Rep.  Qaf.  Pra£l.  C.  B.  55. 
5-C.  Re».  ^  8.  Ti^e  defendant  lodged  three  or  four  days  in  London^  though 
^\^^  his  houfe  and  place  of  refidcnce  were  at  Dorchejler  t  while  he 
Stdmdi '  lodged  in  London  he  was  ferved  with  a  conim<)n«procefs :  he  went 
WhitehM4  hoote  in  a  few  days.  Notice  of  a  declaration  was  left  at  his 
lb.7a!?r*aIS.  ^^^g*"gs  5"  Lcndofty  and  judgni'ent  was  (Igncd  againft  him  as  in  a 
Kcj;.  387.  town  caufe  for  not  pleading  in  four  dAys,  and  it  was  held  regular, 
Pliintiff  Notice  of  the  declaration  ought  to  follow  the  fervice  of  the  procefs. 
«r,  to  ET'    ^^"^^''^  ^-  Sli'/i«<r,  Micb.  4  G.  2. .  Prac^J.  Reg.  C.  B.  1 29, 

ferved  upon  defendant,  who  aifterwards  remoTed  from  bis  houfe,  and  plaintiff  00c  being  able  tn  find  him 
followed  the  firft  fenrice,  tod  left  the  notice  of  drciaration  under  the  street  door  of  oetcndant^i  empty 
houfe  X  held  io.be  regolhr.    Sheridan  v.  Afliby*  Tnn.  6  &  7  G.  2.  Bamety  403. 

Notice  of  declaration  it  to  be  left  at  the  detendant's  iaft  f  lace  of  abode.     Wood  ?•  Dod^fon,   Trio. 
a6  A;  »7  G.  ».  Barnes,  17S. 

S.P.  Ctf.  9.  Settled  by  the  court  (C.  B,)  that  notice  of  a  declaration 
^^  p"*'  being  left  in  the  office  mufl:  fpccify  the  nature  of  the  a£lion,  1.  e^ 
Sfiiar  V. '  whether  it  be  debt,  or  cafe,  CiTr.  Parfons  and  others  v.  Smithy  Eaft. 
f  tteby.  Hin  4  G.  2.    PraB.  Reg.  C.  B.  1 3 1 . 

lb.  68.  Tajlor  t.  Sharmaoy  Mich«  9  G.  %.  ib.  112.  Barnes,  299.  and  vide  pi.  5.  But  It  need  not 
fpecjfy  the  fubje^  of  each  coant  rn  the  declaration.  Turner  v.  Bownus,  Eaft.  z  G.  2  Hrad.  Keg. 
C.  B.  132.  The  oifore  of  the  t£tion  is  foffident.  Skin  v.  Gwinnet,  £aft.  4G.  2.  Prad.  Reg. 
C  P.  133.  «« In  an  action  on  the  cafe'*  generally  is  not  fufficienr.  Anions  00  the  cafe  on  contrads, 
tndfor  torts  are  extremely  various.  The  notice  ihould  eiprrfs  the  fpecies  as  <*  on  prumifes,'*  &c. 
Taylor  V  Oxley,  Nit.  29  O.  2.  Bames,  49S.  «  in  an  a^iop  for  work  and  Ubour  done  by  plain^dr 
**  tot  defendaAL**  is  not  fafficient,  it  ought  to  have  been  in  an  aAion  of  trefpals  on  the  c^fc,  for  (he 
notice  ought  to  fpeciff  techoic4lly  the  nature  of  the  ailioa.  Graves  v.  Wife,  Tiin.  31  G.  2. 
•  Wilf.  84.  ^     *  y 

8  P.  Hatch.  ID.  If  the  plaintiff  does  not  know  the  defendant's  attorney,  and 
man'  Hil*^  •  ^""®^  fi"^  ^^^  ^"  inquiring  of  the  filacer  of  the  county,  he 
9C.2.  Bep.  txkfxS,  leave  the,  declaration  in  the  office,  and  not  with  the  defend* 
Caf.  Fraa.    smt,  or  at  his  houfe.     JFhite  v.  Edwardj,  HiL  5  G.  2.    Pra^f. 

ti.  Upon  a  motion  to  fet  afide  a  judgment  it  was  declared  by 
the  court  (C.  £.)  that  leaving  a  declaration  in  the  office,  and  giving 
fiotic;e  to  the  defendant's  attorney,  is  equivalent  to  the  delivery  of 
h  to  the  defendant's  attorney ;  and  it  was  alfo  declared  that  the 
^laintiff^s  attorney  is  not  bound  to  give  notice  the  fame  day  tho 
declaration  is  left  in  tlie  office,  but  may  give  notice  in  any  rea- 
fonable  time  afterwards ;  but  it  is  deemed  no  declaration  but 
(g)  The  de-  from  the  day  of  notice  (a).     Thomas  v,  Bujhell^  HiL  6  G.  2.  Rep% 

till  notice,  it  It  •  dccUi acton  Ooly  froip  the  time  of  notice.  Gafcoigne  ft  vs.  y.  Browne,  Trio.  24  G.  a* 
B«rACt,  227. 

tl.  Verbal  notice  of  a  declaration  being  left  in  the  office  is  not 

foffieient,  it  moft  be  in  writing.    Hali  ▼•  Breedon^  Eqft.  6  G*  3« 

P^a8*  Reg*  C*  B.  130. 

ii<lioa  1^.  Judgment  was  fignftd  againft  fereral  defendants  in  a  joint 

^^^^       aAion,  though  6nfc  of  th^m  never  had  notice  either  of  the  writ« 

TSw^    ^  ({ecfahittan.    After  writ  of  inquiry  cxepited  a  motion  waa 

14  made 
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«a<fc  to  f<!t  afidc  the  judgment ;  and  />rrri/r.^  The  judgment  can  'afoii«  joint 
never  be  good  as  to  that  defendant,  who  was  not  ferved,  and  ?^*^^^^^y 
therefore  the  judgment  being  joint,  muft  be  fct  afide  as  to  all.  ^in^  wat 
Couljon  V.  Turnbull  and  others ^  HiL  7  G.  2-  Bdraes^  246.  entered  by 

.  the  plaiiut^ 

tnd  notice  of  dedaricion  Kiven  to  one  of  the  defendants  only.    Ptr  tar,  held  bad^  and  proccedingi  ftajed. 
Kio^doo  r.  Horn  and  another,  Mich*  7  G.  2.  Barnes,  293. 

14,  Notice  of  declaration  ought  to  have  a  date  ;    the  want  of  S.C.Barnct, 
It  is  not  to  be  fupplied  by  affidavit.     Hannqford  v.  H^lman^  Eajl.  f  95-  S  P- 

7  G.  2.   Praa.  Reg.  C  A  134.  Coodwin,  Trin  10  G.  2.  B^^rij: 

15.  The  court  (C.  B.)  were  of  opinion,   that  a  declaration  Sothede. 
delivered  to  an  attorney  in  the  country  appearii^g  for  the  defend-  ">*«*  «(*  ' 
ant,  15  not  good ;    it  Ihould  be  delivered  to  the  agent  in  town.  2!!a  bl?°° 
Adderley  v.  Dixie ^  Trin.  7  i^f  8  G.  2.  Rep.  Caf.  Pra^.  C.  J?.  loi.  made  00  the 

agent  in 
town.  Elwood  ▼.  Elwoody  Trin.  6  ft  7  G.  2.  Pna.  Reg.  C.  B.  124.  Barnet,  311.  And  in  that 
cafe,  though  it  appeared,  opon  afiidavit,  that  the  plaimiff 's  attorney  in  the  cou(;try  agreed  the  demand 
oi  him  fiioald  be  regular,  yet. the  court  faid  that  no  agreement  of  country  attorniei  can  vary  the  prac* 
tice  or  the  court.  But  wheie  declarations  were  delivered  and  pleat  demai.ded  in  the  country,  and  oyer 
and  a  CQpy  of  the  bond  (00  which  one  of  the  declarations  was)  demandei/,  and  a  cOpy  given,  theic  it 
was  held  that  the  defendant's  attoroey,  by  accepting  the  decliiationi  and  demanding  the  oyer,  had  waived 
the  incfnUkity.     Gylbert  y.  Gylbcrt.    £aft.  16  G.  2.  Barnes,  167. 

i6.  Notice  of  declaration  was  fwom  to  be  put  under  the  latch 
of  defendant's  door  on  fuch  a  day,  but  not  what  time  of  the  day 
or  night,  nor  that  the  perfon  who  left  the  notice  knocked,  or 
endeavoured  to  open  the  door.  The  notice  was  held  infufficient. 
Taikt  V.  OdebafHf  Mich.   12  G.  2.  Barnes^  411. 

17.  The  writ  was  returnable  on  the  6rft  return  of  the  term;  S.C.Bames, 

on  die  6rft  day  of  the  term  a  declaration  was  left  in  the  office  de  3®**J?j'*'« 

bfne  ejfe^  with  notice  to  plead  in  four  days ;  the  defendant  did  not  thU point hj 

put  in  bail  till  after  the  four  days ;  as  foon  as  bail  was  put  in  the  been  fince 

plaintiff's  attorney  demanded  a  plea  of  the  defendant's  attorney^  d^™"\i 

and  on  the  next  day  figned  judgment.     It  was  obje£ted  that  notice  sq^  q^'^ 

of  declaration  being  left  in  th't  office  ought  to  have  been  given  to  i)<M  oecd** 

the  defendant's  attorney,  or  at  Icaft  to  the  defendant  himfelf.  ^^\^  ^^ 

But  the  court  C.  B.  held  the  judgment  regular.    Sedqiiore^  Chrif-  tion,"whe.* 

iophory  v.  Otto^  HiL   12  G.  2.  PraB.  Reg.  C.  B.  149.  thertbe 

priaice  wag 
(o  give  peribnal  notice  of  leaving  the  declaration  in  the  oflSce  in  bailable  cafes,  the  eoart  C.  B.  determined 
that  it  was  not  Simmons  t.  Shannon,  Mich.  11  G.  3.  Blaokft.  72$.  S.  C.  3  Wilf.  147.  where  it 
is  fidd,  thnt  there  being  a  variety  of  opinions  among  the  prothonouriei  and  fecondariea  touching  thb 
point  of  pradice,  the  court  fet  afide  the  judgment  figned  in  the  caufe,  upon  payment  of  coftt  to  the 
pbiBtiff 'a  attorney,  and  fiud  they  woiUd  make  a  rule  to  fettle  this  poiAt  of  prince. 

iS.  Notice  to  plead  in  four  days  when  defendant  is  entitled  to  s.CteMi, 
eighty  is  bady  and  judgment  fet  afide,  though  not  figned  till  after  3^ 
die  eight  days.     Bratj  v.  Bddoek^   Baft,    la  G.  a.   ProR.  Reg. 

CB.iiS^ 
19.  Notice  of  declatation  being  left  in  the  office  was  ferved  on  ThepUintiir 

%Syada^i  the  fenicewaB  held  bid,  and  the  defendant  had  an  ^^ 

imparlance. 
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againftipri-  imparlance.     Walker  y,  1  owne  and  another,  Trin.  19  t^  20  G.  2* 

*»«' '»  *  ,    Barnes.  ^00. 
county  gaol  . 

OA  a  Sunday*     The  defcndanc  applied  for  a  Juptrjedest ;  but  it  was  held  that  the  a&  of  parnament  did 

not  take  in  this  cafe.     'lomkyna  v.  VV^o3dley»  Mich.  16  G.  2.   fiarne^,  3S7. 

\     Notice  of  declaration  was  ferved  on  the  defendant  on  a  Sunday^  which  he  accepted,  knowing  at  the 

fame  time  it  was  irregular.     The  court   weie  clearly  of  opinion  that  the  fervice  was  bad  within  the 

Hatute  (x9  Car.  2.  c.  7.  C  6.),  and  that  the  defendant  could  not,  by  hia  acceptance,  waive  the  irrc- 

gultfity*    Morgan  t.  Jobnfon»  Eaft.  31  G.  3.  1  H.  BUckft.  6i:S. 

Pa«i  n  20.  A  copy  of  a  bill  filed,  with  notice  to  appear,  was  left  after 

Southhoufe,   ^ine  oV'lock  in  the  evening.     Rule  abfoluce  to  ftay  the  procccd- 
TbTcoiil^*  ings-     K^^tle  V.  Bulftrode,  MicL  22  G.  2.  Barnes,  310. 

fefufied  to  fet  ftfide  the  proceedings  though  the  notice  of  declaration  was  not  fcrved  till  italf  paft  tea 
a*cIock  at  night.    Ward  ?.  Wilkinfoo,  cited  per  Buller,  J.  j  Term  Rep.  193.  ^ 

21.  The  queftion  was,  Whether  notice  of  declaration  left  di 
kne  ejTe,  without  indorfing  the  declaration,  was  or  was  not  fuffi- 
cient :  The  fecondaries  did  not  agree  in  opinion  ^  one  thought  it 
fufficient,  the  other  two  contra.  The  court  fet  afide  the  proceed- 
ings without  cofts,  Tomlinfon  one,  fe*f.  v.  Gorton,  Ea^,  23  G.  2. 
Barnes,  310. 

22.  A  declaration  againft  a  defendant  at  large  is  good,  although 
a  bill  has  not  been  filed  ;  becaufe,  if  the  bringing  of  a  writ  of 
error,  or  any  other  reafon,  make  the  filing  of  a  bill  neceflary, 
one  may  be  filed  at  any  time.  But  a  declaration  again  ft  a  defend- 
ant in  prifon  is  bad,  unlefs  a  bill  has  been  filed  before  it  was 
delivered.      Wicker  v.  Woodhall,  Trin.  25  tsf  26  G.  2.  Sayer,  49. 

23.  Where  an  efToign  is  cad,  the  parties  (hould  adjourn  it  to  a 
particular  day ;  but,  if  that  be  not  done,  and  no  motion  be  made 
to  quafh  the  eflbign,  the  declaration  cannot  be  delivered  till  the 
firft  day  of  the  term.  Per  Stiller ,  J.  in  Roohe  v.  The  Earl  ef 
X^ice^er,  Trin.  2-i  G.  3.  2  Term  Ref.  B.  R.  16. 

* 

ra«  Baron  2.  In  chief  or  by  the  bye. 

and  Feme,  letter  (bb.)  pi.  x. 

Motion  to  I.   In  the  C.B.  the  defendant's  attorney  is  bound  to  receive 

^l^-^^^ht  ^^^^^^^^^9^^^  ^y  ^'^c  '^y^j  ^^^^^  *  declaration  delivered  in  the 
cauflTit  was'  ^^ipA  OH  which  the  defendant  was  arrefted  \  but  is  not  bound  to 
alleged  that    receive  a  declaration  at  the  fuit  of  any  other  perfon.     Methwin 

three  declar-  ^^  p^      j^f-j^^    ,  ,  j,^„     j^^p^  Q^r  p.aB.  C.  B.  6. 
acions  were  f    *  / 

delivired  as  declarations  by  the  bye,  till  the  phintifF  had  declared  in  the  original  aOion.  Cur.  If  the 
writ  had  been  fpecial  (a&  a  prdtc\pt  qucd  reddat)  it  muft  have  been  To,  but  here  the  writ- being  only  with 
an  at  etiam  in  debt,  the  plaintiff,  by  de clarirg,  will  only  lofe  his  biil  f  but  he  may  declare  in  «ny  adion 
or  in  any  county  as  upon  a  ctakjumf regit ^  and  deliver  as  many  declarations  the  fame  term,  bctvrcen  the 
fane  parties,  aa  be  will.  Holmes  ▼.  kmail,  M':ch.  4  G.  a.  Re^s  Cai.  Pia^.  C.  B.  1^7.  Fidt  how- 
ever, p^,  pi.  6./  Twodeclaiatiuns  by  the  bye  delivered  x6th  OAober  after  dedararion in  chief  deltvcred 
in  Eafter  term,  proceedings  were  held  to  be  out  of  time,  and  could  not  regularly  be  deUvered  after  the 
term  in  which  tl^  writ  ia  returnable.  Dann  v.  Hutt,  Mich.  14  G.  1.  Baroes^  346.  wdt  pU  3*  and 
margin. 

2.  On  an  attachment  of  privilege  de  placito  debiti,  which  is  in 
the  nature  of  an  original,  in  debt,  the  plaintiff  mud  declare  in  the 
original  a^ton  before  he  can  deliver  a  declaration  by  the  bye  in 

5  «aff» 
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cafe,  feTr.    TaJkiT  wiy  &fr.  v.  Hutcbins^   Micb.  4  G.  2.    PraS. 
Reg.  C.B.  141. 

3.  Reg.  Gen.  Mich.  10  G.  2.  B.  R.    Forfettling  and  declaring  ^V/WaiHt 
the  pradicc  of  this  court  touching  declaring  by  the  bye  in  cafes  Y:.^'"'^^* 
where  the  plaintiff  in  any  aSion  or  fuit  hath  filed  or  (hall  file  si.*  l^j^ 
common  bail  for  the  defendant,  purfuant  to  the  a£t  of  parliament  Rep.  temp. 
(i2  G.  I.  c.  29.    5  G.  2.  c.  27.)  for  preventing  frivolous  and  vex-  S?^*''^f^' 
aitiotts  arrefts  \  it  is  ordered,  that  in  all  fuch  -cafes  the  plaintiff  in  deie^ant 
fttch  adion  or  fuit  wherein  common  bail  hath  been  or  (hall  be  fo  Has  fiied 
filed  as  aforefaidi  may  deliver  a  declaration  by  the  bye  againft  fuch  ^"J^on^a** 
defendant  in  like  manner  as  might  have  been  done  by  the  ancient  bailor  him. 
GOttrfe  of  the  court  \  but  that  no  other  perfon  except  fuch  plaintiff  (^U  any  per- 
is or  (hall  be  capable  of  delivering  a  declaration  by  the  bye  againft  ^J^'^^fij!* 
amy  defendant  by  reafon  of  common  bail  being  fo  filed  by  any  dedaratioa 
plaintiff  as  aforefaid.     And  for  better  di(lingui(hing  by  whom  »gunftliiin 
common  bail  (hail  have  been  (ilcd  in  any  adlion  or  fuit,  it  is  fur-  j^^^i^^^^^' 
ther  ordered,  that  from  and  after  the  laft  day  of  this  term,  in  all  dLriog  the 
cafes  where  common  bail  fhall  be  filed  by  the  plaintiff  for  the  de-  termwhereift 
fendant  by  virtue  of  the  faid  a^,  thcfe  words  (hall  be  written  ^J^ 
on  the  bail  piece,  viz.  <'  filed  according  to  the  ftatute/'  or  words  defendant  it 

to  the  like  tStOt.  returoabte 

jedtMt  curia  % 
and  the  pradice  bath  beeni  that  the  plaintiff*,  at  wbofe  fuit  the  procefs  is,  might  declare  agaioft  the  de- 
lendan?  in  aa  many  adions  as  he  thinks  fit,  before  the  end  of  the  next  term  after  the  return  of  the  pro* 
ccfiv  t^^  note  to  Rules  and  Orders,  Mich.  10  G.  a.  And  viJcSul yard  v.  Harris,  HiU  8G.  3* 
Borr.  1180.  and  ]  Term  Rep.  B.  R.  617.  But  where  the  proceedings  arc  by  originali  the  pndice  a$ 
to  decUriag  by  the  bye  in  B.  R.  is  fimilar  to  that  in  G.  B.     Ktdt  Tidd's  PraA.  %  1 7. 

If  the  firft  *£lion  be  a  joint  one,  cither  of  the  pUintilfs  declaring  ^y  the  bye  will  be  confideccd  ai  a 
ftraoger-    Snlyard  ?.  Harris^  Burr.  aiSo* 

4.  Motion  to  (lay  proceedipgs  on  a  declaration  delivered  by  the 
bye,  for  that  after  Uie  debt  and  cods  in  the  firft  a£lion  were  paid, 
the  plaintiff  delivered  the  declaration  by  the  bye.  It  was  delivered 
in  the  fame  term  with  the  firft  declaration,  and  the  court  {C.B,)^ 
after  argument,  held  it  well  delivered,  and  difcbarged  the  rule 
to  fliew  caufe.  Hand  v.  WilUtty  Trin.  14  W  15  G.  2,  Pra£f. 
Reg.  C,  Jff,  144.  ^ 

5«  In  the  King's  Bench  upon  procefs,  with  an  ac  etiam  at  fuit  of 
plaintiff  as  executor  or  affignee,  he  may  deelare  by  the  bye  in  his 
own  right :  but  not  fo  in  the  Common  Pleas,  unlefs  it  be  a  general 
claufum /regit  without  an  ac  etiam*     i  Sellon's  PraH.  246. 

6.  After  plea  in  abatement  (the  defendant  was  executrix  not 
adminiftratrix)  the  plaintiff  entered  on  the  roll  quod  Mia  cajfetur  ii 
difendens  eatjine  die-,  and  in  tht;  fame  term  delivered  a  declaration 
by  the  bye,  which  the  defendant  refufed  to  accept,  but  it  was  left 
with  her,  The  defendant  thereupon  moved  the  court  to  fet  afide 
the  proceedings  for  irregularity,  becaufe  (he  was  not  in  court  when 
the  declaration  was  delivered.  But  the  court,  notwithftanding 
(he  form  of  the  entry  ovi  the  roll,  faid,  that  the  defendant  was  in 
court  during  the  whole  of  the  term,  and  that  the  proceedings  were 
tegular.       MiUes^y.  Andrews^   adtnini/lratrit^^  Eafi.   34  G.  3. 

'  ^  ^  7,  The 


f  40.  Declarodoir. 

Tbcpiiintiir      7*  TbephintiflF  hating  fued  out  ai  writ  qm  tam^  and  declared 

rif^iS'*?^  againft  the  defendant  in  his  own  name  only,  the  court  fetafidc  the 

aJt  to  ^1  Foceedings  for  irregularity.    The  plaintiff  muft  declare  in  the 

on  an  aM-  original  a  Aion  before  h6  can  declare  by  the  bye,  and  he  cannot 

Silly  "d'r  ^"^^'^  ^^^  fpecies  of  ad  ion  into  another  in  the  firft  inftance* 

"w^ade-'*  £>^^^f^  q*  ^*  ▼•  itrangft  HiL  35  G.  3.    6  Term  Rep.  B.  £.  158. 

daratioQ  in  {Fide  tit.  Abatement^  letter  (£.  a). 

trofCTy 

wheroipfiib  a  rufe  was  obtained  to  enter  an  exonefctur  on  the  bai)  pieoet  And  the  court  faid  the  proceedings 
%pere  int^ularf  the  declaration  in  trover  was  not  a  declaration. by  the  bye,  and  iflt  were  ii  woutd  be  irre- 
ftrtary  beciafe  fticb  a  declaration  cannot  be  delivered  before  a  declaiation  m  chief.  Tetberio^ton  and 
toodker  ▼.  Goldiiig»  Mich.  37  G.  3.  7  Term  Rep,  B.  R.  So. 

8.  In  B.  R.  a  declaration  by  the  bye  may  be  delirered  at  the  fuit 
of  a  third  perfoui  before  any  declaration  is  delivered  by  the  plain- 
tiff in  the  writ.  Con.  Phillip*!  cafe,  i  Cramp.  PraSf.  96.  cited 
6  Term  Rep.  I ^^. 

3.  How  entitled. 

I.  A  declaration  was  entitled  of  **  TWxr.  term  in  the  19th  year 

of  King  Geo.  2. ;"   whereas  it  ought  to  have  been  <*  in  the 

<<  1 8th  and    19th  years,   ^r."      After  interlocutory  judgment 

figned,  the  defendant  moved  to  fet  it  afide  on  account  of  this 

miilake,  but  the  court  lefufed  to  interfere.     JohnfoH  v.  Bridge^ 

nvater,  Trin.   18  W  19  G.  2.     I  TFilf.  104. 

80  where  the       2.  A  latitat  was  fued  out  againft  two  defendants  fued  jointly, 

^Umdfrwaa  returnable  the  fecond  return  of  Mid.  term.     J5.  one  of  the  de- 

mwIceStotn  fcndants  was  ferved  with  a  copy  before  the  return  of  the  writ,  and 

outlawry       a  declaration  was  delivered  to  him  in  an  aAion  againft  both  de« 

flgainftone    'fendants  as  of  Michaelmas  term,  then  an  alias  was  fued  out, 

fendntslna  wherein  both  defendants  were  named  returnable  the  firft  return  of 

joint  adtoo,  Hilary,  which  being  ferved  upon  H.  the  other  defendant,  who  ap- 

*"idh-  *d"   P^^""8»  *  declaration  was  delivered  to  him  intitled  ol Mi:haelmas 

ciaration  of"  tcrm  in  the  fame  a£tion.     It  was  moved  to  fet  afide  \he  proceed- 

the  term,  the  ings  for  irregularity.      Sed  per  cur.'^Hht  irregularity  is  only  a 

miginai  pto-  miftake,  and  the  plaintiff  n»y  amend  his  declaration  by  intitling  it 

tumaWy.^be  of  Hilary  tcmi.     Stork  v.   Herbert  and  another^    HiL    22  G.  2. 

had  leave  to     i   Wilf.  24a. 

aonend  and 

intitle  it  of  the  term  the  outlawry  was  camplete.  Symonds  v.  Parnuotcr  and  another,  Tria.  17  &  iS  C  x. 

1  Wilf.  78.  , 

3.  P/r  ci/r.— -The  defendant  has  a  right  to  call  upon  the  plain- 
tiff to  intitle  his  declaration  agreeably  to  the  true  time  of  deliver- 
ing it  to  the  defendant.  Thomp/on  v.  Marjball,  Trin.  24  ^  25  G.  a. 
1  Wyf.  304. 

4*  If  there  be  aoYpecial  nKmorandttm^  the  bill  by  fidion  of 
law  relates  to  the  firft  day  of  the.  term.  Per  liOrd  Munsfiild  ia 
Morris  V.  Pugb^  Aiich.  2  G.  3.    Burr.  1343. 

5.  The  pluries  difiringas  to  compel  a  peer  to  enter  an  appear- 
ance was  rettttna|ile'OR.th<  oigrrow  of  St.  Martin.  He  then  ap* 
peared|  after  having  delayed  the  plaintiff  by  effi)i^ung  and  privikge 
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6f  parliament  for  feveral  terms ;  whereupon  the  plaintifF  declared 
of  Alkhaflmas  term  generally,  and  confequently  the  declaration 
was  confidered  as  of  the  fird  day  of  the  term.  Before  the  defend- 
ant's appearance  the  plaintifF  had  bf^en  outlawed  upon  an  inform* 
ation  at  the  fuit  of  the  crown,  and  the  defendant  wanted  to  plead 
this  outlawry'in  abxtemeAt ;  but  if  the  declaration  was  to  be  con- 
fidered as  of  the  6ril  day  of  the  term,  he  wouid.be  too  late  to  plead 
iiich  a  dilatory  plea ;  whereupon  it  was  moved  for  tlie  defendant 
that  the  plaintiff  might  be  obliged  to  intitle  bis  declaration  *<  of 
"  the  morrow  of  «?/.  Martin  in  Michaelmas  term,'*  according  to 
the  truth  of  the  cafe,  becaufe  the  defendant  not  being  in  court  he 
could  not  be  declared  againft.  And  the  court  ordered  it  accord- 
ingly. VTiikes^  Efquire^  v.  the  Earl  of  Halifax,  Mich*  5  G.  3. 
2  m/f.  256. 

6.  K  feu  fa.  was  returnable  "  from  the  day  of  S/.  Martin  in 
''15  days/'  to  which  the  defendant  having  appeared,  the  plain-  • 
tiff*s  attorney  delivered  a  declaration  intitled  generally  ol  Michael" 
mas  term,  to  which  the  defendant  demurred  fpecially,  and  infifted 
that  It  ought  to  have  been  intitled,  •'  from  the  day  of  &.  Martin 
«•  in  15  days  in  Michaelmas  term,  fjJ'r."  SeJ per  cun-^-^Vfe  will 
confider  the  whole  term  as  one  day,  and  fo  the  declaration  is  inti- 
tled right  enough.     Ward  v.  Gatifell^  HiL  1 1  G.  3.     3  JVilf  154. 

7.  The  declaration  was  intitled  j^enerally  of  Michaelmas  term, 
and  the  promifes  and  breach  were  (Uted  to  have  been  made  on  a 
day  which  happened  to  be  the  firft  day  of  that  term.  The  de- 
fendant demurred,  but  the  demurrer  was  over-ruled,  becaufe  by 
the  courfe  of  the  court  in  ancient  times  the  party  could  not  de- 
clare till  the  fitting  of  the  court ;  fo  that  the  promifes  and  the 
breach  might  well  have  taken  place  before  the  delivery  of  the 
declaration.  Pugh  v.  RMnfon,  HiL  26  G.  3.  i  Term  Rep. 
B.  R.  116. 

8.  The  praAice  of  the  court  is,  that  the  declaration  fiialLbe  ThepluotliF 
delivered  as  of  the  term  the  writ  is  returnable.     According  to  the  ^^°^  '^^ 
ancient  praf^ice,   the  declaration  was  adually  delivered  in  the  mlndln&ng 
fame  term  ;  it  was  only  in  eafe  of  the  plaintiff  that  the  time  of  after  the 
adual  delivery  was  enlarged,  but  ftill  it  muft  be  confidered  as  dc-  ^'  HjH^ 
livered  nunc  fro  tunc.     As  to  the  pradicc  of  declaring  by  the  bye,  retuniabic* 
that  goes  on  a  different  ground  :  a  declaration  by  the  bye  is  not  though  be* 
on  the  original  writ,  but  the  party  being  in  court  in  ah  adlion,  a  ^II^Jj^''*' 
plaintiff  may  declare  againfl  him  in  another  within  two  terms,  eauaiiy  filed* 
Per  BuUer,  J.  in  Smith  v,  Muller,  fiaft.    30  G.  3.     3  Term  Rep.  Smith  y. 

n.  1^*  024.  jTennRep.  B.  R.  694* 

4«  Delivered  or  filed  abfolutely  or  de  bene  effe. 

I  •  The  writ  %as  returnable  the  fecond  return  of  Hilary  teraii  S.  C.  Pnfi. 
declaration  de  bene  effe  upon  the  effoign  day  of  the  return  being  ^^'  ^^* 
in  full  term,  and  a  rule  to  plead  given.    Upon  a  motion  in  rYic  Pafc. 
the  Treafury  for  an  imparlance,  it  was  denied,  becaufe  the  dechra-  3  ^-  >•  ^*  B. 
tion  wa$  delivered  accoiding  to  the  rule  Mich*  3  G.  a.  C.  A  fpr  ^!*^j^^ 

pleading 
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yati  M  the  pleadinj;  in  four  days.    Brtedon  t.  Hepe^  Hit.  3  O.  i,    Rtp.  Ca/i 

cfl«Mgn  day,    p^^^    Q  jg^  .g^ 

or  retarn  ^ 

dayi  or  any  day  after  ^<  lent ^^  though  a  rale  cannot  be  given  till  the  firft  day  of  the  term.     Seller  t. 

Faceby,  HU.  50.1.  Rep.  Of.  PraA.  C.  B.  6S. 

ri</rPna.  2.  The  court  (C  J?.)  held,  that  a  declaration  i£r  b^ne  iffi  may 
Reg.  C.B.  jjg  delivered  at  any  time  before  the  expiration  of  the  time  limited 
OlwpUfaiti^  for  appearing  or  pytting  in  bail,  but  never  afterwards.    Ffftbcrbj 

nay  deliver    v.  Lloyd^  Mkh.   8  G.  1\     Bamefj  342. 
a  declaration 

conditionally  belbre  the  time  for  the  defendant's  ftppearance  ii  expired,  but  if  he  wratt  fill  tfter  thaf  dme 
Hut  muft  bring  the  defendant  into  court  before  he  can  declare  at  all.  Smith  t.  Painter,  Mich.  39  G.  ^. 
a  Term  Rep.  B.  R.  719.  The  writ  was  retttrnablc  on  Friday,  ni-xt  after  the  morrow  of  all  fouls  (tbe 
6ch  Nov.) ;  the  declaration  was  delivered  de  htmtfft  00  the  iSch  Nov. ;  and  judgment  figned  the  24ch 
Dec.  The  court  fet  alide  the  proceedings,  being  of  opinion  that  the  piainti AT  could  not  deliver  a  de- 
claration dt  bine  eff'e  after  eight  days  after  the  letum  of  the  writ.  Baker  v.  Goopcr,  Hil.  36  G.  3. 
6  Term  Rep.  B.  R.  54S. 

3.  The  procefs  was  returnable  on  Saturday  the  T5th  November 
(2d  return  of  the  term).  The  declaration  with  notice  to  plead  in 
eight  days  was  left  in  thje  office  on  Monday  24.th  November^  and 
upon  the  defendant's  not  pleading  within  the  eight  days,  nor  even 
before  the  time  of  figning  judgment,  the  plaintiff  on  tlie  3d  yanu^ 
cry  (Gx  weeks  afterwards)  filed  common  bail  for  the  defendant^ 
and  (a  rule  to  plead  having  been  duly  entered)  figned  judgment 
upon  the  fame  day.  The  Mafter  thought  this  tabe  irregular,  for 
that  when  the  defendant  was  once  in  court  the  plaintiff  ought  to 
proceed  againft  him  as  being  in  court,  by  which  expreffion  he 
feemed  to  mean  either  that  the  plaintiff  (hould  deliver  a  declara- 
tion afrefh,  or  that  he  (hould  give  a  freOi  rule  to  plead.  But  the 
court  were  of  opinion  that  the  judgment  was  regular;  and  Dennis 

Jofti  J.  faid,  that  the  defendant  had  eight  days  after  the  delivery 
of  the  declaration  de  bene  effej  whenever  it  may  be  delivered  (either 
fooner  or  later)  \  but  here  he  had  longer  time  than  he  was  entitled 
to.     Shadwell  X.  ^^g^^w  Mich,  30  G.  2.     Burr.  55. 

4.  Reg.  Gen.  C.  B.  Trin.  8  G.  3.  Upon  procefs,  returnable 
the  firft,  fecond',  or  third  return  of  any  term,  the  declaration  may 
be  delivered  de  bene  ejpty  at  the  return  of  the  procefs,  with  notice 
to  plead,  if  in  London  or  Middle/ex  (and  defendant  lives  within 
20  miles  of  London)^  in  four  days ;  but  if  the  plaintiff  declares  in 
any  other  county,  then  it  may  be  delivered  de  bene  ejfe^  with  notice 

\to  plead  within  eight  days  after  declaration  delivered,  either 
where  there  is  fpecial  or  common  bail  filed. 

5.  The  defendant  was  fervcd  with  procefs  (out  of  the  C.  B.) 
loth  November^  returnable  the  12th,  on  which  day  his  attorney 
tendered  paymept  to  the  plaintiff's  attorney,  who  refufed  to  accept 
it,  alleging  he  was  entitled  to  his  declaration,  which  the  defend* 
ant's  attorney  objeding  to,  and  notice  of  declaration  being  deli- 
vered, it  was  moved  to  ftay  proceedings  on  payment  of  tbe  de^^t 
and  cods  of  the  writ.  And  the  court  held,  that  thougl^  a  declara- 
tion may  be  delivered  de  bene  ejfe  on  the  return  day,  and  it  (hall  be 
good  for  many  purpofesj  yet  being  in  favour  of  the  plaintiff  to  ex- 
pedite 
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pedite  his  caufe,  It  cannot  be  delivered  fo  as  to  charge  the  defend- 
ant with  paying  for  it  till  the  appearance  day,  which  was  Novem^ 
her  15.  For  the  four  days  of  grace  are  allowed  to  the  defendant 
to  make  an  end  of  the  caufe.  And  if  the  plaintiff's  praAice  were 
to  be  countenanced)  an  attorney  might  delay  the  fervide  of  the 
procefs  till  the  night  before  the  return^,  and  charge  the  defendant 
with  the  cofts  of  the  declaration  as  well  as  of  the  procefs.  Golding 
▼.  Graee^  HiL  x  i  G.  3.     Blackft.  Rep.  749. 

6.  On  an  application  in  the  Treafury-chamber  (of  the  C  BJ)  It  wm  held, 
for  an  imparlance,  it  appeared  that  the  procefs  was  returnable  on  ****5.'"^" 
the  18th  November  1778,  being  the  third  return  of  the  term;  on  defencfawt 
the  23d  of  November  the  plaintiff  filed  a  declaration  de  bent  ejfe^  mzy  dtiWtt 
and  gave  a  notice  to  plead  in  four  days.     On  the  26th  November  ^}*  ^^^ 
the  defendant  entered  an  appearance,  and  afterwards  applied  for  efeoaihe  * 
an  imparlance,  alleging  that  as  the  declaration  was  de  bene  effe  he  return  dajr 
was  entitled  to  eight  days'  notice  to  plead:    but  the  imparlance  ^t^*"''^?*' 
was  refufed,  for  a  defendant  is  not  entitled  to  eight  days'   time,  notice  to 
unlefs  where  the  declaration  is  filed  de  bene  ejfe  on  the  eflblgn  day  pi^ad  in  fo«r 
of  the  return}  viz.  i8th  November:  if  it  be  filed  after  the  efToign  c'^J'^^** 
day  and  on  or  before  the  appearance  day,  viz,  21  ft  November^  the  from  the  day 
defeqdant  is  entitled  to  four  days,  to  be  computed  from  the  ap-  o^  appear- 
pearance  day :    if  it  be  delivered  after  the  appearance  day,  as  in  "JJ^^e'**' 
the  prefent  cafe,  the  defendant  is  entitled  to  four  days  after  the  charge  the 
delivery.     Anon.  Mich,  iqG.7.  Blachfl.  Rep,  1243.  defendant 

the  declaration  till  the  appearance  diy.  In  counrry  ciufes  the  delivery  of  a  declaratir^n  ie  htut  tff*  on  the 
recam  day,  with  notice  to  plead  in  eight  da)s  from  that  time,  is  held,  by  the  practice  of  the  court,  to 
fatiify  tbc  rale»  and  the  practice  is  the  fame  in  the  Ring's  Benfh.  Laing  v.  BiimHead^  Trin.  11 C  3. 
ctttd/«r  Gould,  J.    Ciackil.  1143. 

7.  Reg.  Gen,  B.  R,  Trin.  22  G.  3.  It  is  ordered,  that  from 
and  after  the  laft  day  of  this  term,  upon  all  procefs  to  be  iflued 
out  of  this  court  returnable  before  the  laft  return  of  any  terra, 
where  no  affidavit  (hall  be  made  and  Bled  of  the  caufe  of  adion^ 
purfuant  to  the  a£l  of  parliament  for  preventing  frivolous  and 
vexatious  arrefts,  the  plaintiff  may  file  or  deliver  his  declaration 
de  bene  eJfe  at  the  return  of  fuch  procefs,  with  notice  to  plead  in 
eight  days  after  the  filing  or  delivery  thereof;  and  if  the  defendant 
doth  not  file  common  bail  and  plead  within  the  faid  eight  days, 
the  plaintiff,  having  filed  common  bail  for  fuch  defendant  accord- 
ing to  the  faid  aft,  may  Ggn  judgment  for  want  of  a  plea,  provided 
that  fuch  declaration  be  delivered  or  filed  and  notice  thereof  given 
four  days  exclufively  before  the  end  of  fuch  term,  and  a  rule  to 
plead  be  duly  entered.  And  it  is  further  ordered,  that  from  and 
after  the  Ia(l  day  of  this  term,  upon  all  procefs  to  be  ifTued  and 
made  returnable  as  aforefaid,  where  an  affidavit  (hall  be  made 
and  filed  of  the  caufe  of  aftion  purfuant  to  the  faid  a£l,  the  de- 
claration may  be  filed  or  delivered  de  bene  effe  at  the  return  of  fuch 
procefs,  with  notice  to  plead  in  four  days  after  fuch  filing  or  de- 
livery if  the  aftion  be  laid  in  London  ox  Middlefex^  and  the  defend* 
ant  live  within  twenty  miles  of  London^  and  in  eight  days  if  the 
a^on  be  laid  in  any  other  county,  or  the  defendant  live  above 

twenty 
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twenty  mUes  from  London :  and  if  the  defeiuiant  puts  in  bsiil  and 
doth  not  plead  within  fuch  times  as  are  refpe£ti?el]f  above  men* 
tioned,  judgment  may  be  figned,  provided  that  fuch  declaration  be 
delivered  or  filed,  and  notice  thereof  given  four  days  ezcluGvely 
before  the  end  of  fuch  term,  and  a  rule  to  plead  be  duly 
entered. 

8.  Tbe/ff/t^tf/  was  returnable  on  the  28th  January^  on  whic)i 
day  the  declaration  was  left  in  the  office,  and  the  writ  was  not 
ferved  on  the  defendant  till  8  o'clook  on  the  fame  evening.     The 

^  court  refofed  to  fet  afide  tbe  proceedings,  notwithdanding  it  w^ 
urg^  that  the  declaration  was  left  in  the  office  in  all  probability 
before  die  writ  was  ferved.  Robert/on  v.  Douglas^  Eqft*  26  G.  3* 
1  Term  Rep.  B.  R.  191. 

9.  Where  procefs  is  returnable  the  laft  return  of  a  term,  a  de- 
claration de  bene  effe  may  be  filed,  with  notice  to  plead  within  the 
four  firil  days  of  the  next  term*  Mbej  v.  Martin^  Mich. 
31  G.  3.    J  H.  Blaekjl,  sil* 

5.  Of  nonproffifig  for  want  of. 

I.   An  outlawry  being  reverfed,  the  defendant  figned  a  nonpros 

for  want  of  a  declaration.     The   plaintiflF  moved  to  fet  the 

tionprof  afide,  infifting  that  he  could  not  iofe  that  writ  which  by 

reverfal  was  become  void ;  and  for  this  reafon  the  nonpros  was  fet 

afide.     And  it  was  faid,  that  where  the  plaintiff  does  not  declare 

within  two  terms  after  the  outlawry  reverfed,  the  defendant  may 

give  a  rule  to  this  efieA,  viz.  that  unlefs  the  plaintiflF  declare  in 

the  caufe  within  four  days  after  notice  of  the  rule  to  him  or  bis 

attorney  given,  he  (ball  pay  the  defendant  or  his  attorney  cofts  to 

be  taxed  by  the  prothonotary.     Ter  v.  Caiv/ey,  Trin,    a  G.  1. 

ProB.Reg.  C.B.  271. 

S.  C.  LooD        a.  The  plaintiff  hath  two  terms  to  declare  in,  after  ball  put  in 

▼.Smith,      j^j   complete.      Lin  v.  Smith.   Mich.   6  G.  2.      FraS.  Reg. 

#  L.  If:  121. 

s.c.Pna..  3.  Writ  returnable  in  £^/r  term.  PlaintifiF entered  an  appear- 
^v*  Th^'  ^^  according  to  the  ftatute,  and  left  declaration  in  the  office,  but 
4edantion  lefted  all  Trinity  and  Michaelmas  terms,  and  before  the  .  eflbign 
was  filed  on  day  of  Hf/ary  gave  defendant  notice  of  declaration.  The  dcclar* 
^thef  ^'^d  ^^^°  ^^^  confidered  as  well  delivered  only  from  the  time  pf 
term  after  ootice,  and  cpnfequently  came  too  late*  Defendant  was  then  put 
the  retarn  of  of  court.    The  prpccediags  were  ftayed.     Pritcbard  v.  JLopns, 

,tZ'L   ""'  »3G-2.     Barnes,  lOA. 

'tice  to  plead  wai  only  given  •  litde  before  the  eflbign  day  of  the  .fbl)oinng  term.  It  wac  okjeded  thai 
this  was  irregolary  for  tbat  the  notice  to  plead  ought  to  have  been  given  before  the  end  of  the  fecond  tern, 
at  well  as  the  declaration  filed  before  that  time  $  but  thecoort  held  it  well  enough.  Weft  ▼.  Radford, 
Hil.  4  G.  3.  Burr.  145a. 

By  the  geocnl  role  of  law  a  plaintifiF  mnft  declare  agaiaft  a  defistdaat  within  twelve  aontha  after  (he 
teturnof  thewritj  but  by  the  rules  of  the  court  ofK.B.|  if  he  do  not  deliver  his  declaration  within 
two  tttmtf  the  defendant  may  fign  judgment  of  nmiprtt.  Though  unlefs  he  take  advantage  of  the 
pUintiff's  negleA,  the  plaiotiflT  may/ftill  deliver  hit  dectaratioo  within  the  year ;  ^BuUer,  J.  in 
Worthy  v.  tre,  Mich.  %l  .0«  3.  a  Tevm  Kcp*  B^ A.  I  la,  S.  P*  P«ao|  v.  ilsyey,  liiL  39  6*  3* 
3  Teim  Rep^B»K«  123. 

4.  In 
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4»  In  an  a£lion  of  trefpafs  againid  feven  defendants,  (whofe  it  u  hid, 
names  were  inferred  in  two  writs,)  the  plaintiff  not  declaring  that  thoa^ h 
tirithin  the  limited  time,  the  defendants  figned  feven  diftinajudg.  ^if'^^^f 
ments  of  mnpros  againft  him,  which  the  court  fet  afide  as  irregu-  feveniiy 
lar,  for  there  ought  to  have  been  but  one  judgment  for  all  the  •g««nftthc 
defendants  jointly.    Price,  Bart.  v.  Fouliei  and  others,  Eaft.  9  G.  3.  ^^"^^;, 

Burr.  24 1 8.  joint tUl  it  ii  fis? ered  bj  the  count.    aSalk.  45 J. 

5*  There  were  four  defendants  named  in  the  writ,  who  appeared  .Twn  woe , 
by  different  attomies;  one  only  (igned  a  judgment  for  want  of  "**""***  *Vt^ 
declaring,  and  It  was  infifted  on  the  part  of  tifc  plaintiff  that  the  ^uintiffdcr 
aAion  prima  facie  was  a  joint  adion,  and  therefore  one  defendant  cUnd  agaiqft 
alone  could  not  fign  a  judgment  of  nonpros.     But  it  appearing  that  ^^^^ 
the  plaintiff  had  taken  out  a  rule,  for  time  to  declare  in  a  caufe  ggoed  ju4g. 
againft  one  of  the  defendants  (he  who  had  figned  the  judgment)  mentof  aofr. 
fingly,  though  he  had  not  ferved  it,  it  was  confidered  by  the  ceurt  ^{^^^ 
that  this  was  a  fulficient  indication  of  the  plaintiff's .  intention  to  Roet^cocki 
/declare  feveratly.     And  whenever  it  pan  appear  that  the  adion  is  HiUaSG  3. 
not  a  joint  a£iion,  judgment  of  nonpros  maiy  be  figned  by  a^.or  any  gJi^^i^' 
of  the  defendants  named  in  the  writ.     Butler  r*  Upton,  Trin.  So  if  tSie 
9  G.  3.     2  Term  Rep.  B.  R.  258.  {n.a)      /        .     r.  .  \«        >IL"""^  ^ 

*^  V       V        f        lerre  notice  of  declandonaguoftooe.    tk. 

6.  The  plaintiff  fued  out  a  bailable  writ  againft  three,  one  of  Two  dc^ni. 
whom  was  arretted  and  put  in  bail,  and  the  plaintiff  not  having  [^)?  *°  !!* 
declared  againft  him  within  two  terms,  he  figned  judgment  of  trel^"r(  fe. 
nonpros,  the  other  two  defendants  not  having  appeared  to  the  Teredm 
writ.    But  the  judgment  was  fet  afide,  the  court  being  clearly  qf  P**«^'°8»*n* 

^   •    •  -.!_•'••  rt-         t_        1  •     •«•         ij        ^  IT  M.     /rj  ©ne  w  them 

opinion,  that  ni  a  joint  adtion  the  plamtiff  could  not  be  mnprojfed  fi(aedjadf. 
by  one  or  fome  of  the  defipndauts  without  the  others.     Powell  y.  tomtofm 
White  and  ctberSi  Eafi.  19  G.  3.    Dougl.  169.  CdV^fj 

codoo  thcreooy  which  was  fet  a64e.     And  Buller,  J.  did,  that  br  a  jutaKOt  of  tmifrot,  the  plaiotiff 
b  p«c  out  of  cMrt  at  to  til  the  defendants.     Phllpot  r.  MuUer,  Tnn*  *3  O.  3.  Dougl.  169.  (o«  j6J . 

•  7.  The  capias  was  returnable  on  the  o£iave  of  St.  Hilary,  to 
which  the  defendants  appeared  a  On  the  laft  day  of  Eafier  term 
the  plaintiff  obtained  a  rule  for  time  to  declare  until  the  lirft  day 
of  Trinity,  and  then  a  rule  for  further  time  until  the  laft  day  of 
Trinity:  but,  not  having  declared  in  that  term,  the  defendant 
in  the  vacation  figned  judgment  of  nonpros  as  of  Trinitj  term- 
It  was  moved  to  &t  afide  this  judgment,  becaufe  the  defendants 
bad  not  given  a  rule  to  declare.  But^the  court  held  that  this  cafe 
bore  a  ttxi£k  analogy  to  that  of  pleading ;  where  time  to  plead  ' 
•has  been  given,  no  rule  tQ  plead  is  neceffary.  The  judgment 
was  held  regular.  Towers  v.  Powell  li  pp«»  Mich.  2g  G.  3* 
I  H.  jPlaciJ.Sy.  . 
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i'l^w**^  .  6.  Of  declaring  againft  Prifoncri  («). 

M*  c  si.  Miip  (t)  pi.  If «. 

Thcdefeaa.  I*  The  defendant  was  in  cuftody  for  want  of  bail ;  and,  be- 
•JjH  P^l  caufe  the  plaintiff  did  not  declare  in  time,  moved  for  a  fuper- 
iyittoIrMy'^  fcdcas,  which  was  oppofcd,  becaufe  the  declaration  was  left 
and  after,  in  the  oiEce  in  due  time;  but  the  court  granted' a  fuperfedeasj 
wM^tnd'  ^^^^^^  *^  ought  to  Have  been  delivered  at  the  prifon.  Groenbcufe 
tffcharge*^    ^'  Ckver,  MicL  8  G.  I.  Sir.  474. 

kit  b«il»  the  declaration,  war  delivered  t«  bit  attorney  in  time,  but  not  to  himfelf  or  the  turnkey  of  the 
prifon;  and  upon  ihotion  a  fuperfedeas  %vas  granted.  Chfcy  v.  Watts,  Trin.  iiG.  1.  Blackft. 
Itep.  786.  And  viVr  Whitehead  ¥.  Barber,  Str.  148.  If  any  gaoler  or  keeper  of  a  prifon»  having 
rsei^ed  a  copy  of  a  declaration  agaioft  a  pri Toner  in  hit  cuftody,  fliall  fupiirefs  the  fante  or  not  tfelivcx 
it  forthwith  to  fuch  prifoner,  an  attachment  ihaU  be  iflucd  aaainil  him.  R.  £ait.  6  W.  &  M.  B.  R, 
and  C.  B. 

S.p.  Plct-  2»  A  declaration  may  not  be  delivered  againft  one  in  prifon  for 

T^/  a  contempt,  without  the  plaintiff's  having  previoufly  obtained 

Traft.  Reg.  ^^^  '^ave  of  the  court  for  that  purpofe.     Allgowl  v.  Howard^  E^fi* 

C.  B.  ^15,  1 1  G.  t-  Rep.  Caf.  Praa.  C.  B.  27. 

It^aaalf.  ^         "'  ' 

held,  that  a  perfon  in  prifon  for  felony,  Sec.  cannct  be  charged  with  a  declaration  without  lea^e  of  • 
jwdge,  the  Attorney. General,  or  proper  court,  y.de  R«p  Caf  Praft.  C.  B.  a8.  z  Salk,  354.  and 
v;Vtf  Lord  Raym.  848.  So  one  attached  of  treafon.  Ramfay  ?.  Macdonald,  Trin.  11  Se  xz  G.  s. 
I  Wilf.  117.  f  oft.  6j.  SeeM$  under  an  attachment  for  non-payment  of  coftt.  Bcoafous  v.  Scboole, 
"Trin.  31  C.  3.  4  Term  Rep.  B.  R.  316.  But  if  a.piifoner  in  cuOody  for  a  contempt  accept  of  a 
declaration,  and  faffier  judgment  to  gi  agai^ft  htm  before  he  complain,  he  waives  the  advantage  Im 
might  take  of  the  irregubrity,  and  muft  "be  bouMd  by  it.  Pepprr  ».  Eaw^en,  Mich..  13  0.  I.  Rep. 
Clf.  Praft.  C.  fi.  31.    S.  P.  Cooper  ▼•  Uvy,  Mich.  8  G.  2.  Piaft.  Reg.  C.  B.  3*9. 

3.  Tlie  court  C.  B.  declared,  that  where  a  defendant  being  in 

cuftody  is  entitled  to  a  fuperfedeas,  the  plaintiff  cannot  detain 

tim  by  delivering  a  declaration,  though  the  defendant  neglefts  to 

procure  himfelf  to  be  fuperfeded.      Farmer  v.  Jenkinfon^   Eafi. 

II  G.  I.  Rep.  Caf.  PraB.  C.B.  34. 

On<oftwo        4.  One  defendant  was  arrefted  and  in  prifon,  the  other  ab- 

wL'ancftJd    ^^^^^^^  ^"d  could  not  be  taken,  and  the  plaintiff  proceeded  to 

and  carried     the  cxigcnt  in  order  to  outlaw  him,  and  two  terms  being  nearly 

*°r*^d"*      "pi^'cd,  theplaintiff  moved  for  time  to  declare,  in  regard  the 

dara*tion"ts    ^^^^^^  defendant  could  not  be  outlawed  before  the  end  of  the  term ; 

of  the  term    but  thc  court  would  uot  givc  time.     Fijher  v.  Tucker  and  amiher^ 

the  writ  wai  Hil.   2  G.  2.  Pra£i.  Reg.  C.B.  327. 
returnable  *»  •^    ' 

(Trin.  term)  ddivered  to  him,  ai  againi^  both  defendants.  The  other  defendant  was  arrefted  od  pro* 
ceOet  filed  out  in  Trin.  vacation,  returnable  in  Mich,  term  ;  and  in  the  toltowing  vacation  a  declaratioo 
wat  delivered  to  him  at  of  Mich.  term.  Interlocutory  judgment  was  figned  againft  both  in  Hil.  term. 
It  wat  held  to  be  irregolir  to  deliver  a  declaratbn  againft  one  defendant  before  the  other  wai  in  court, 
the  pradice  being  to  apply  to  a*  judge  to  dedace  (where  o>>c  oAly  of  thc  Oelcndantt  appears)  till  the 
©ther  appears,  or  it  outlawed.  Knight  v.  Parker  and  another,  Eaft.  if  G.  3.  BlKkft.  R«p.  7$9* 
And  viae  wHiiams  T.  Adanwarlng  and  another,  Trin.  50  &Ji  G.  2.  Barnes,  401.  and  %  SeJU. 
Praa.  95.  But  thc  court  will  elpca  the  plaintift'  to  AiCw  that  lie  ufM  all  due  diligence  to  outlaw  die 
«chcr  deiendttU    Tracy  v.  Caimftoa  and  another,  Trin.  14  O.  2.  Barnes,  396. 


'^•^•^^        5'  '^  *  ^^^  ^  In  cuftody  upon  a  declaration  irregularly  dcU- 
7^Jbh    ^^?^^  ^®  plaintiff  fiiall  not  be  at  liberty  to  charge  him  with  a 

-  "  *licw 
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new  declaration,  unlefs  he  be  in  cuftody  at  another  perfon*fl  fult.  pUmtift'^s 
King  V.  Bofwelly  Eajl.  6  G.  2.  Pra^.  Reg.  C.  B.  ^2d.  ^""'''.  "%T' 

latehttfliind,  feixioved  hJmrflf  ci  the  Flset.  Flatntitf  finding  hft  aftion  wrong  as  executrix,  made  i 
«cw  afntiAvic  for  bill,  and  charged  defendant  with  a  new  declaration  in  her  own  right.  Upon  motion  a 
l'iperf<dejs  was  gnnred  to  the  cietcndant,  bccaule  there  was  but  one  and  the  fame  caufs  of  action.  If 
There  had  been  two  different  c.ufes  of  aftion,  the  fecond  declaration  would  have  been  a  good  charge* 
ParTons,  Widow  ▼.  White,  Eaft.  19  G.  2  Barnrs,  ^91.  Defendant  obtained  a  fapcrfodeas  for  want 
of  prjfc^ciHion  ;  but  having  whiUt  in  cuftody  drawn  a  bill  of  exchange  on  a  third  perfon,  in  plaintiff '§ 
favor,  for  part  of  the  oiginal  debt,  which  had  been  refufcd acceptanc?,  the  plaintiff  caufed  the  defendant 
to  be  arrrftcd  as  he  was  going  out  of  prifon,  and  dcuined  him-  Put  the  court  thought  that  by  this 
draft,  which,  if  acctptei  and  paid,  wo-ild  have  j>ro  tanfo  difcharged  part  of  the  original  dertiand^ 
no  new  debt  wa^  created,  o:dered  a  fupeifedeas  to  the  new  a£lioii|  on  -entering  a  common  appear^ce* 
Sxaich  V.  Peronec,  Hil.  240.  a,  Barnes, '397. 

6.  Motion  to  ftay  proceedings  upon   a  declaration  delivered  S.C.  Praft, 

agaiiift  dcft;ndant,  a  prifoner  in  a  county  gaol,  the  declaration  not  ^^^'  ^^' 

having  been  entered  in  the  prothonotary's  office  before  it  was  de-  ca?.'  PraO* 

livercd.     But  the  court  were  of  opinion,  that  it  is  fufficient  to  c.  B.114. 

enter  the  declaration  any  time  before  giving  a  rule  to  plead,  and  prl^n^'^^d 

therefore  no  rule  was  made.     Siriciland,  Bart.  v.  Hodgfon,  Hih  X^tnm the 

8  G.  2.     BarneSy  27^'  Fleetj  it 

would  have  been  t>therwife.   lb* 

« 

7-  Reg.  Gin.  C,  B.  HiL  8  G,  2.    It  is  ordered,  that  from  and  Aiikemle 

after  the  laft  day  of  this  term  no  copy  of  a  declaration  delivered  at  ^^^-  ^* 

the  FUct  prifon  againft  any  prifoner  there,  fhall  be  a  fufficient  dJreaingt^ 

charge  to  hold  fuch  prifoner  to  bail,  or  retain  fuch  prifoner  ill  affidavit  to 

cuftody  for  want  of  bail,  unlefs  an  affidavit  that  the  plaintiff's  J;j/Jj^^^^^^ 

caufc  of  a£lion  amounts  to  10  A  or  upwards  be  firft  made  and  filed  the  rules, 

in  the  proper  prothonotary's  office,  and  an  indorfement  made  by  who  is  to  in. 

the  faid  prothonotary  or  his  deputy  upon  fuch  copy  of  a  dcclara-  ^**'J*  ^ 

«,•  r       'c  *  1       r  f        »         ^        » n     %  '       *•!        rr»t      •       r        oeclaratioo. 

nan,  lignilymg  the  fum  of  money  fpccified  m  fuch  affidavit,  lor  DecUration, 
-which  fum  fo  indorfed  bail  fliall  be  required,  and  Ho  more.  with  the  orl- 

ginal  in- 
dorfement, and  not  a  copy  of  it  is  to  be  deliverel     Ncwhall  v.  James.    Hi!.    13  G.  ».   Praa.  Reg. 
C  B.  3^1.  Barnes,  434.    it  is  the  fame  in  both  cdurts.    U  in  vacitlon,  the  declaration  is  to  be  entitled 
asof  the  preceding  term,  ind  (in  B.  R.)  an  affidavit  of  the  delivery  thereof.     Hill  and  another  v. 
Kendrick,  Trin.  33  &  34  G>-a.  Buir.  105*. 

8.  Where  a  defendant  in  an  adlion  in  B.  R.  remcfres  himfclf  to 
the  Fiect  before  the  declaration,  the  plaintiff  muft  declare  againft 
him  in  Q*  A,  he. cannot  declare  in  the  King's  Bencn  unlefs  he- 
removes  defendant  by  hab,  carp,  ad.  refp.  And  if  the  plaintiff  do 
not  declare  in  time,  the  defendant  is  to  be  difcharged  by  the  court 
of  Common  Pleas*  But  where  a  defendant  is  removed  after  de- 
claration delivered,  the  zdHon  muft  proceed  in  that  court  wherein 
the  plaintiff  has  declared,  and  the  defendant  is  to  be  fuperfeded 
by  that  court  for  want  of  fubfequentprofe'cution,  though  detained 
iu  the  prifon  of  tile  other  court*  Maddock  v.  Fletcher^  Mub* 
14  G.  2.     BartttSf  384* 

9.  The  defendant  was  arrcftcd  by  virtue  of  a  latitat  at  tl^jB  But  where 
plaintiff's  fuit,  and  bcingf  thereupon  ih  cuftody  of  the  (herlff  of  j^4,P['J,"|if* 
i^^M/f,  the  plaintiff  declared  againft  him  in  cafe  upon  promifes,  debt  againft 
complaining  againft  him  being  in  the  cuftody  of  the  (heriff  of  D.  the  defend- 
by  virtue  of  a  writ  of  latitat  iffuing  out  of  the  court  of  our  Lord  ^^^^%lf^l 

L  2  tl^:      '     ' 
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ac|icainf  m  the  King  before  the  King  himfelf,  without  faying  at  whofe  fuit 
Ay  ■(  Mrhoft  he  was  fo  in  tttftodjr.  The  defendant  demurred  and  had  judg- 
S^JIT^T  m«n^  bcCaufc  as  the  ftalutc  4  «J^  5  »^.  {fTJI/.  c.  21./  3.  hat 
pt..  ^Mtd  chalked  oat  this  particular  manner  of  declaring  againft  a  pri- 
^'^'l  «^     foner,  it  cannot  be  deflated  from.      Williams  v.  WUls^    HsL 

Ikndaat  demvnredy  the  cottit  gave  judgment  for  xht  pIjiinti/Ft,  for  they  would  explain  at  whofie  fair  the 
U^at  vfmdipUcUo  fnod  rtddst  tit,  i.  c.  the  plaintiflT'i  loo  /. ;  for  if  the  itthmt  wat  that  the  dtlendant 
m^i/tff  te  the  pl«tBtift'*a  100/.  it  naft  be  underftood  at  their  fuit.  Moirii  and  others  ▼.  Watkint^ 
£jft.  10  G.  s.  LordRavm.  I36». 

But  the  child  feAion  of  this  ilatute  is  coo  fined  to  the  court  of  King*s  Bench. 

'  10.  Defendant  while  at  large  was  ferved  with  a  copy  of  pro- 

cefsy  with  notice  to  appear»  but  before  declaration  became  a  pri- 
foner  in  the  Fleet.  PlaintifT,  by  virtue  of  an  afifidavit  of  fervice, 
entered  an  appearance  for  defendant,  left  a  declaration  in  the 
office,  and  gave  defendant  notice  thereof.  Defendant  moved  to 
fet  afide  the  declaration  and  fubfi^quent  procecrdings,  infifting  that 
as  he  was  a  prifoner  at  the  time  of  the  declaration,  it  ought  to 
have  been  delivered  to  the  turnkey  of  the  Fleet,  And  the  court 
•  thought,  that  the  defendant  being  difabled  from  coming  abroad  to 

take  the  declaration  out  of  the  office,  and  there  having  been  no 
method  to  charge  a  prifoner  with  a  declaration  but  by  l!>ai.  corp.  till 
the  ftatute  W.  3.,  the  declaration  (houid  have  been  delivered  at 
the  Fleet,     Pryme  and  others  v.  Moorey  HiL  20  G,  2.  Barnesy  392. 

11.  The  defendant  was  fuperfcdable  for  want  of  the  plaintiflTs 
declaring  againft  him,  but  did  not  apply  for  a  fuperfedeas.  The 
plaintiff  difcontinued,  and  after  tendering  the  defendant  the  cofts 
taxed  on  the  difcontiniunce,  charged  him  in  the  cuftody  of  the 
Sheriff  of  H,  with  a  new  writ  for  the  fame  caufe  of  a6iion.  But 
the  defendant  obtained  a  fuperfedeas  on  entering  a  common 
Appearance.     Peck  v.  Adams^  Trin*  24  G,  2.     Barnes^  396. 

12.  The  defendant  on  the  28th  OHober  took  out  a  judge's  fum* 
mons  for  z  fuperfedeas  for  want  of  the  plaintifT'a  declaring  in  time, 
and  on  the  1 1  ih  November  zfuperfedens  was  ordered,  which  could 
not  be  delivered  that  night,  but  on  the  13th  was  fent  by  the  po(h 
The  plaintiff  after  the  fummons  was  ferved,  Wz.  on  the  ift  N^ 
vemher^  charged  the  defendant  in  cuftody  with  a  declaration,  and 
on  the  13th  figned  judgment,  and  fent  down  a  writ  of  r0.y2r.,  and 
charged  the  defendant  in  execution.  The  court  held  the  proceed- 
ings fubfequent  to  the  time  of  the  defendant's  being  fuperfcdable 
to  be  irregular.     Webb  v.  Dorwell^  HiL  29  6.  2.     jSames^  400. 

13.  The  delivery  of  a  declaration  in  the  King's  Bench  to  a 
prifoner  in  the  Fleet  is  a  nullity,  and  in  due  time  the  defendant 
may  be  fuperfeded.     Beafley  v.  Smithy  Trin,  3 1  G.  2.  Barnes^  40a* 

14.  The  defendant  was  regularly  entitled  to  be,  1>ut  was  not^ 
adually  fuper/ed^d,  and  whilft  he  remained  In  cuftody  of  the  mar- 
Ihal  he  was  ferved  with  a  declaration,  upon  which  he  moved  to  be 
difcharged.  But  the  court  were  clear  that  he  'was  regulariy 
charged,  for  the  plaintiff  found  him  in  a€iuai  cu^ftody,  and  had  a 
right  to  charge  him^  without  inquiring  whether  he  was  entitled  to 
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be  fuperieded  or  not.  ,  The  rule  of  a  defendant's  being  always 
fuperfedable  after  he  is  cnc4s  fo,  holds  only  betvc^een  the  parties 
tbemfclvesy  the  platntlfFand  defendant  in  that  caufe;  it  docs  not 
extend  to  other  perfons,  to  plaintiffs  in  other  caufes.  HuUhins 
▼.  Kendruk,  Trin.  33  to*  34  G.  2.    Burr,  1048. 

15.  A  motion  was  made  on  the  part  of  the  defendant  to  fet 
afidc  a  iah.  cor  p.  cu^  caufa  ad  fac.  it  rec.  upon  an  objeAion  (int. 
al.)  that  it  was  contrary  to  the  ftatute  ^^  ^W.i^  M.  c.2\.  for 
the  plaintiff  had  already  declared  againil  the  defendant  in'cuftody 
of  the  (herifFof  Burks,  But  the  court  held,  that  the  ftatute  only 
takes  away  the  reafon  of  the  old  rule  4  t#  5  Jf^.  to*  Af.,  but  leaves 
the  plaintiff  as  it  found  him,  and  that  he  is  not  precluded  by 
having  charged  the  defendant  with  a  declaration  in  cuftody  of  the 
(heriff,  from  afterwards  removing  him  into  the  cuftody  of  the 
officer  of  the  court  of  King's  Bench.  Bettefwortb  v.  J?///,  Eaft. 
6  G.J.     Burr.  1875. 

16.  Prifoncrs  who  are  liable  to  be  ferved  with  declarations  (as  s.P.  Bsld. 
of  courfe)  muft  be  fuch  as  are  prifoners  upon  fju/ne  proce/Sf  or  pro-  *'l"*"'* 
cefs  of  execution  in  a  civil  fuit.     A  prifoner  committed  for  a  oxwrait 
crime,  or  contempt  cannot  be  charged  without  leave  of  the  court.  Mich. 

A  fugitive  (who  by  an  infolvent  aft  is  fuppofed  to  be  out*  of  the  IJJ^'  ^^ 
reach  of  his  creditors,  and  is  thereby  given  an  option  to  return  c.  B.  s^^* 
and  furrender  himfelf  for  the  mere  purpofe  of  gaining  a  difcharge) 
is  not  a  prifoner  upon  anyprocefs,  but  a  volunteer;  he  may  com«» 
and  go  when  he  pleafes,  but  by  going  he  forfeits  the  benefit  of  the 
aft.  He  is  therefore  not  properly  a  prifoner  in  cuftody,  nor  liable 
to  be  charged  with  a  declaration.  Smiti  v.  Ey/ex,  tSl.  15  6*  3* 
Blackjt.  Rep.  970. 

17.  Reg.  Gen.  B.  R^  IfU.  266.3.    '^  ^^  ordered,  that  from  Forfer*]** 
and  after  the  laft  day  of  this  term,  in  all  cafes  where  a  prifoner  is  ^^*y^"* 
or  (hall  be  taken,  detained,  or  charged  in  cuftody  by  mefne  procrfs  .gaioft'^jri* 
hereafter  returnable,  ifluing  out  of  this  courtj  and  the  plaintiff  (hall  i^otn  in  (kt 
not  caufe  a  declaration  againft  fuch  prifoner,  to  be  delivered  to  ^^^^' 
Xuch  prifoner,  or  to  the  gaoler  or  turnkey  of  the  gaol  or  prifon  Mich  i65<w 
where  fuch  prifoner  is  or  (hall  be  detained  or  charged  in  cuftiidy,  f*  15*  HA* 
before  the  end  of  the  next  term  after  the  return  of  the  proccfs  by  J^*  J^£j' 
virtue  whereof  fuch  prifoner  is  or  (hall  be  detained  or  charged  in  5'w.*M.3, 
cuftody,  and  (unlefs  the  prifoner  is  or  (hall  be  in  cuftody  of  the  i*  ^*  ^^ 
fnar(hal)  caufe  an  affidavit  to  be  made  and  filed  with  the  clerk  of  L^j^J^^ 
the  rales  of  this  court  of  the  delivery  of  fuch  declaration,  and  of  b.  R.  Trla. 
the  time  when^  and  the  perfon  to  whom  the  fame  was  deliveredi  ^  A^a. 
before  the  (irft  day  of  the  next  term  after  the  delivery  of  fuch  de-  J,^*^^ 
claration,  the  prifoner  (hall  be  difcharged  out  of  cuftody  by  writ  bcuigapri^ 
o£/upfffedeas  to  be  granted  by  this  courts  or  one  of  the  judges  foo»J»««^ 

.  thereof,  upon  filing  edhimon  bail,  unlefs  upon  notice  given  to  the  ^J!^^  J^ 
plaintiff's  attorney  good  caufe  (hall  be  (hewn  to  the  contrary :  and  this  coatt  ' 
ui  cafe  of  a  commitment  or  furrender  to  the  mar(hal  in  difcharge  •^®"J^"*| 
of  bail  ^fter  the  return  of  .the  procels,  and  beJfbre  a  declaration  ^taUa^nd 
delivered,  unlefs  the  plaintiff  (hall  caufe  a  declaration  to  be  de-  detained  ia 
lirered  as  aforefaid  before  the  end  of  the  term  next  after  fuch  ^^^^^^  .^ - 
commitment  ox  furrender  (hall  be  made^  and  due  notice  of  fuch  th?iciptdim 
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by  virtue  of  fuTrcTidcT  givcn,  the  prifoncr  (hall  be  di(<:hargc4  out  of  cuftody  by 

a  ju^ge^i  ^rii;  oi fttperftdeas  to  be  granted  as  aforefaid,  upon  filing  commcn 

fhiVwurt  ^*'*'>  unlefs  upon  notice  given  to  the  plaintiff's  attorney  good  caufc 

for  anefcapc  ihall  be  ihcwn  to  the  contrary. 

"h**^*  ^fl«T         ^"^  *^  ^®  further  ordered,  that  in  all  cafes  where  a  prifoner  (hall 

onhc*mar-  ^  taken  or  charged  in  cuftody  by  any  (heriff  or  other  officer  by 

ihai  afote-  tneftie  procefs  of  this  court,  and  (hall  afterwards  be  removed  by  writ 

^*"* ' '^*«  of  hdb.  Corp.  and  committed  thereupon  by  this  court,  or  any  of  the 

the^piiintiff  j^^g^^  thereof,  to  the  cuftody  of  the  mar{hal,  tlie  time  for  the 

in  fuch  AC.  plaintiflF^  proceeding  againft  fucH  prifoner  (hall  commence  and  be 

tion  ihaii  computed  from  the  prifoner's  being  firft  taken  and  detainid  or 

•gainft  the  charged  in  cuftody  by  virtue  of  fuch  procefs. 
faid  defend-       And  by  thc  famc  rule  it  is  further  ordered,  that  no  treaty  or 

tod'"*ff"ch  *g^^^^^°^  ^*^'  ^  fufficient  caufe  to  prevent  any  defendant's 

iKeriff;  be-  having  the  benefit  of  zfuperfedeas  for  want  of  profecution,  unlefs, 

fore  the  end  the  fame  be  in  writing,  figncd  by  the  defendant,  or  his  attorney, 

terra^fttT^  or  fomc  perfon  duly  authorifed  by  thc  defendant,  and  it  be  therein 

^cbtaking  cxprefled  that  proceedings  are  ftayed  at  the  defendant's  requeft. 

and  detaining,  otberwtfe  tJitferfulMs  may  be  made  for  fuch  defendant ;  and  (o  the  practice  is  in  C.B.  Mab- 
ion  t.Btttier,  Mich.  13  G.  a.  Barnea,  382.  A  caffiaswM  taken  our  the  19th  May,  1778,  in  Eafter  term, 
retunabie  Craf.  Trin.  and  the  defendant  waa  arreftrd  zSth  May^  fiv;:  days  before  the  end  of  Hafter 
tiipa*  The  plaintiff  did  not  declare  in  the  courfe  of  Trinity  term,  upon  which  z  fuf^erftdeat  was  moved 
for  $  but  the  court  thought  that  the  defendant  was  not  fupcrfedable  till  thc  end  0^  the  tetm  after  that  iq 
which  the  (>rocefs  was  returnable*     Blackft.  1242 

lo  refp  €t  to  the  time  for  declaring  theie  it  no  di^efence  between  a  man's  being  in  the  cuilody  of  the 
iberiff,  and  bit  Uing  in  cuftody  of  the  marAal.     Puilen  v.  White,  Mich.  4  G.  3.  Burr.  1448 

'The  defendant  was  arrefted  on  the  i  ith  June,  by  procefs  ifTued  on  the  fame  day,  and  ^hich  was  z) 
days  bf  tore  the  end  of  Trinity  term,  returnable  the  firil  return  of  Michaelpfias ;  and  no  declaration  hav« 
ing  been  delivered  in  Michaelmas  term»  It  was  moved  for  the  defendant  to  be  difch^ged  out  of  culipdy  ; 
but  the  court  refuted  to  difcharge  him,  becaufe  the  plaintiff  was  only  bound  to  declare  before  tKe  end  cf 
Hilary  term.    Richardfon  ▼.  Richardfon,  Hil,  36  G.  3,  6  Term  Rep.  B.  R.  547. 

Vi^t  Waher  ^nd  another  v.  Stewart,  Tria.  13  C.  3.  in  C.  B.  3  Wilf.  455-  lilackft.  91S. 

1 8.  The  defendar^t  was  in  cuftody  at  the  fuit  of  the  fame  plain- 

%iff  for  another  caufe  of  aAion,    and  on  the  return  day  of  thei 

^  /atitat  in  the  fecond  caufe  the  plaintiff  left  a  declaration  in  the 

office^  and  on  a  motion  made  to  fet  afide  the  proceedings  for 

irregtilarity,  it  was  objeded  {ttft.  aL)  that  the  defendant  being  in 

.  a£tual  cuftody,  the  declaration  ought  to  have  been  delivered  either 

nerfonally  to  the  defendant^  pr  to  the  gaoler  of  the  prifon  in  which 

the  defendant  was  confined.     But  the  court  held  that  the  ftatute 

4f^  S  Jf^.isf  M,  had  nothing  to  do  with  this  maKer,  it  being  only 

applicable  to  thofe  cafes  where  the  party  is  in  cuflody,  and  is  ferved 

with  a  declaration  in  the  fame  a£lion.     Robertfon  y.  pouzlas,  Eqft* 

a6  Q.  3.     I  Term  Rep.  B.  R.  191. 

rUiiTtm       19.  A  creditor  may  charge  his  debtpr  whom  he  finds  refident 

^T  wh^    whhip  the  walls  of  tlic  Fleet  with  a  declaration,  thoueh  in  h€t  hfi 

itisVatdchat  he  not  there  by  compulGon^  it  being  indiffgrent  on  wnat  account, 

the  rule  that  pr  by  what  tneaps  he  is  there.    If  he  be  inlFa£^  within  the  walls 

J^  U*w1c  ®^  ^^^  PT^f?^  2^  f'^?  ^^'"C  ^l^?t  is  fufficient.  for  then  he  <:annot  hi 
iuperfedabie  arreftt^  \n  thp  ordinary  (natiner,  but  can  only  ^e  detained^ 
he  t  a  ways    JVilkinfon  V.  Jaques^  yVt^,  29  G.  3,     3  Tfrmjiepl  ^.  R.  392, 

vnderllood  with  this  qualificatioiii  that  he  is  only  f^p^rfedabie  fo  loog  as  he  renaini  under  the  Um^ 
cuftody  and  u^€|  the  Omt  pioccU^  fof  thc  moqicac  thf  unayn  of  ^e  cuitodv  ia  cha^iged,  that  tuk 

20.  The 
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2o.  The  defendant  being  in  cuftody  of  the  warden  of  the  FJeet 
at  the  fiiltof  the  plaintiff,  obtained  %fupcrfedeas  on  account  of  the 
plaintiff's  not  having  declared  in  time.  Afterwards  the  plaintiff 
delivered  a  declaration  againft  him  as  a  prifoner,  and  on  judgment 
by  default  proceeded  to  execute  a  writ  of  inquiry ;  upon  which 
the  d<:fendant  applied  to  the  court  to  fet  afide  all  the  proceedinga 
fubfequent  to  t\tt  fuperfcdeas :  but  not  with  (landing  the  irregularity 
the  court  would  not  interfere,  becaufe  the  defendant  did  not 
apply  in  due  time.     Gehegan  v.  Harper^  Trin.  29  G.  3.     i  H* 

7.  Other  Cafes  of  PraAice  refpe£ling  them  in  general. 

«  •    • 

X.  The  declaration  in   affault    and  battery  contained  thirty  Trefpa^ 
counts  i  whereupon  the  defendant   moved,  that  all  the  counts  bytn^ot 
but  the  firft  might  be  ftruck  out,  but  the  plaintiff^  having  made  JSJ'*/'^^^* 
affidavit  that  the  defendant  had  aflaulced  him  fixity  times,    the  haddiftnin* 
court  refufed  to  ftrike  out  any  of  them.     Jones  v.  Efidemp,  Hit.  «<*^'»nO 
tG.i.     rraa.  Rfg.  C.  B.  I  so.  ^^^ 

the  plaiotifT't  dofe  and  (hop,  and  carrying  away  hia  farriery  tooli  and  goodt>  The  declaratioo  con* 
taining  6re  counts ;  motion  by  the  detencfaat  to  reduce  them  into  one  count :  a  rule  to  ihew  caufe  Kav* 
faig  been  granted,  an  aAdavit  on  the  part  of  the  defendant  was  produced,  proving  fix  differBoC  diiUnft 
tiefpadea ;  but  (he  court  did  n;t  confider  thefe  as  fimilar  to  oouota  in  fiffitn^fit.  The  trcfpafles  on  di^ 
fereoi  days  m«y  b^  laid  y\  one  capnt  for  breaking  and  enieiing  the  houfit  and  (hop  on  (ucb  a  day,  SsCh 
wiJi  a  £cntinu7M^o,  and  ano  he:  count  may  be  added  for  taking  away  the  goods,  4cc.  without  laying  ths 
taking  to  be. out  of  the  houfe  and  (hop.  The  declaration  was  accordingly  oideted  to  be  f^Bced  iaia 
two  couDU.     Bownas  v.  Wiicock,  W.  Mich.  25  G.  2.  Bainea,  360* 

2.  Demurrer  to  a  declaration,  and  the  want  of  pledget  was  S.  P.Dar« 
(hewn  for  caufe,  but  it  \^a8  agreed  that  pledges  may  be  given  at  '^*  ^' 
any  time  before  judgment,     Manfield  y.  Richman,  Eaft.  %  G.  2.  io*^'n'*** 
PraH.  Ref.  C.Ji-  323.  C*.  Pna, 

yy  It  has  been  deternjinrd  in  C*  B.  that  pledges  need  not  be  put  into  the  dccltration.  Pledget  m 
upon  t-.c  writ  and  may  be  found  any  time  before  judgment.     Liiiiehales  v.  Bofan^uet,  £i|ft  '5  ^' V 

hvotSf  IC2.  ^ 

3.  Three  declarations  for  the  fame  aflault  were  ordered  to  be 
recHiced  into  one.  The  counfel  prayed  cods,  but  the  court  re* 
fufcd  to  j^ive  them.  Harper  v,  W'oodhouff  and  ethers^  IRL  7  G.  2* 
Prail.  Rfg.  C.J?.  151. 

4*  Upon  a  motion  to  flrike  out  one  of  two  counts  in  a  declara* 
tor,  it  was  faid^  that  after  the  defendant  has  obtained  time  to 
plead  it  could  not  be  done,  Wilkins  v.  Perry  and  amther^  Trim^ 
8  G.  2.    Rep.  temp.  Hardw,  i2g.  ^ 

5.  The   plaintiff  having  recovered   fome   lands  in  fj^Bmen^ 
brought  feveral  a£lion$  of  trefpafs  againft  the  occupiers  for  mtfnt 
profits.     It  was  moved  that  thole  »£lions  might  be  confolidaW>   '  ' 
but  the  court  refufed  to  do  it.     S/arfjf  v,  ^utt^nx     Same  v.  y 

Trin.  9  G.  2,    Rep,  temp-  Hardnv*  137% 

$.  Though  no  uocicc  be  fubfcrlbed  to  the  copy  of  oroceO^  fcrved 
upon  the  defenc^ant,  yet  if  the  defendant's  attorney  take  thq 
fiecUration  out  of  the  office^  and  pay  for  it,  he  waives  the  inregu« 
Ufity*     Morgan  \^  Luchufy  Eaft.  9  G.  2-   Rep*  timp.  Hardw.  242* 

li  4  7.  Upoa  ^ 
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.  7.  Upoh  error  oT  a  judgment  in  C.  ^.  it  was  objeded,  thst  in 

the  memorandum  there  is  no  caufe  of  a£tion  mentioned,  as  ^ 

plmcito  debiti  or  the  like,  which  is  always  mentioned  in  the  boqks 

of  entries,  as  in  i  Brown,  26,  27.  RMn/l  37^  &r.     Sedper  cur. 

—As  the  memoranduni  recites  that  a  bill  wvs  exhibited,  <<  the 

*<  tenor  whereof  follows  in  thefe  words/'  and  then  fets  oot  the 

billf  it  is  unneceflar^  to  mention  the  caufe  of  adion  in  the  me* 

txforandum,  though  if  it  be  mentioned  it  is  to  be  fure  Well  enough. 

Goofetree-Y.  Reymldf,  Mich,  11  G.  2.     Andr.  23. 

8.C.BafBeH      8.  In  ajfum^t  by  a  furgeon  for  medicines  and  attendance,  lic^ 

344*  the  declaration  contained  nine  counts.    The  court  on   motion 

ordered  four  to  be  ftruck  out,  and  the  remaining  five  vi%.  sndeL 

'  ajf.  ii  quant,  nur*  for  work  and  labour,  the  like  for  goods  fold, 

and  for  money  laid  out  for  the  defendant's  ufe.     Wo^d  y.  Grace^ 

Eajl.    13G.  2.     Praa.Reg.C.S.l^i. 

A  rui'^  had        p..  Two  declarations  were  delivered  at  the  fuit  of  tht  fame 

S^roibwr*  P'^*"'^ff  ^g**^''  ^^^  f*™c  defendants,  one  for  a  right  of  way  fipom 

caufe  whf    ^^^  P^vt  of  ^  cl^^fc  to  one  part  of  a  town,  and  the  other  was  for 

twodedira.  another  way  from  another  part  of  the  clofe  to  another  part  of  the 

rt^bfc!^*?   townji  and  the  court  refufed  to  confolidate  them^  becaufe  the 

feudAtcd'bt.  plaintiff'  may  be  ready  as  to  one  and  not  as  to  the  other.     And 

citofether   .they  cited  a  cafe  {Smith  v.  Crabby  HiL  14  G.  2.    S/r.  1149.) 

l^^r^."*  where  they  faid  the  court  for  the  fame  reafon  refufed  to  confoli- 

S«  c^ro«r  date  feveral  declarations  in  cje£lment.    Mynot  ▼.  Bridge  li  al. 

•aiooarofe    HiL    |6  G.  2.    S/r.1178. 

In  the  faiae 

CQUDtyi  the  writs  10  both  aQioni  vrerr  fued  in  the  fame  day,  and  the  defendant  had  been  held  to  hail  ui 
both.  A/cer  cau(e  ihewn»  the  couf  t  ^ttc  of  opioion,  thai  a:,  by  the  rules  of  law  the  plaintiff  might  have 
Gomprifed  both  his  caofca  of  adion  in  the  fame  declaration,  it  was  oppreifive  to  fue  out  two  writs  at  the 
time  time.  That  the  poffibility  of  this  rule  bein^  attended  with  an^  incooveoieooe  to  the  plaintJlF  waa 
sio  anfwer  to  the  application,  becaufe  if  any  fpecial  reafoo  why  the  two  anions  fliould  not  be  confoUdattd 
exiited,  the  plaintiff  ought  to  have  Aewn  It  |  and  00  inconvenience  would  arife  even  if  the  fUJt  were  as 
'  :  pUintiif  *s  counfel  had  fuggefted,  namely,  that  ail  his  witnelfes  might  not  be  ready  at  the  aifises, 
:*mU  be  might  apply  to  put  off  the  trial  on  that  ground.  The  rale  was  made  abfolute  with  kqBou 
\i  V.  Briggs,  Bait.  Trib.  »8  G.  3.  «  Term  Rep.  B.  R.  639. 

ID.  If  the  defendant  take  the  declaration  out  of  the  office,  it  is 
a  waiver  of  all  preceding  irregularity  as  to  the  procefs.  ff^hale  r, 
FulUr,  Eqfi.  29  G.  3.  1  H.  Bhckft.  222. 
And  where  II.  If  the  plaintiff  fue  the  defendant  by  a  wrong  chriftian 
the  UHttt  n^me,  and  the  defendant  appears  by  right,  tne  plaintiff  may  de* 
rMia^uhe"*  clare  again (t  him  by  fuch  right  name;  but  if  the  plaintifF  file 
defendant  OQHimon  bail  for  the  defenfiant  according  to  the  ftatute,  it  is  not 
bjronechrif.  competent  to  him  to  re^ify  his  miftake.     Doo  y.  Butcher^  Eaft* 

by  atibther,  an^  tho  plain 'ifljrf^wards  proceeded ;  the  court  Ux  afide  the  ptoceediogt  Ibr  itrmobiiiy. 
C^urbctt  V.  Batttaad  another,  £aft.  3a  C.  3.  3  Term  Rep.  B.  R.  660.  • 

l2.  The  court  will  not  fet  afide  the  proceedings  for  m^^uhrityp 
for.;i  variance  between  the  original  writ  and  the  declaratioir,  be* 
Ci^ufc  the  co*t  having  laid  down  a  rule,  that  the  defendant  (hall 
not  have  oyer  of  the  writ  for  the  purpofoof  fetting  afide  the  pro^ 
ceedmgsi  if  they  were  to  do  fo,  it  would  be  permitVii^g  the  de« 
fendanc  to  do  di4t  in  >  fliorter  knode  which  Jit  camiot  by  die 

rulpa 
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rules  and  praftlce  of  the  court  tffeSt  in  a  more  circuitous  way. 
Spalding  and  another  v.  Mure  and  others^  Trin*  35  G.  3.  6  Term 
Rep.  B.  R.  365V 

For  more  of  Declaration  in  generali  fee  the  feveral  titled  of 
Actions  throughout  this  work,  and  other  proper  titles. 


^^^«^M>a«aaai>v>*i^>»a**— .»ia*«^>-v«.**^M*a.l«Mai^ba 


SDecr  ee^  t  f  i 


(A)  Bound  by  Decree ;  who  Parties,  or  not  Parties.  7^«»3»4* 


I.  I  N  decrees  again  (I  a  mortgagee  upon  a  bill  for  redemption^ 
^  or  agatnft  an  executor  to  account^  it  is  not  the  courfe  of  khe 
court  to  infert  future  words ;  and  yet,  if  the  perfon  decreed  to 
account  recet? e  any  thing  fubfeqaent  to  the  decree,  it  is  inquirable 
before  the  Mafter,  and  the  defendants  mud  bring  fuch  fums  to 
account.     3  Atk.  582.  1 747.     Bulftrode  v.  Bradley. 

a.  After  a  decree  pafled,  and  entered,  a  motion  was  made  to 
infert  in  the  bill  the  name  of  a  perfon  who  had  become  admini- 
flrator  fince  the  bill  filed,  in  order  to  bring  him  before  the  Ma(ler» 
upon  the  ground  of  faving  expence  to  the  parties.  Per  Lord 
Chancellor^  If  there  be  any  thing  in  the  decree  afieding  him  by  ' 
way  of  order  to  pay,  he  cannot  be  brought  before  the  Mafter 
upon  motion ;  but  if  it  be  merely  that  he  may  be  a  witaefs  to 
what  is  done,  it  is  a  proper  motion,  i  Vef.jun,6i*  1789* 
Habergbam  r.  Vincent.  ' 

(B)  Bound  by  Decree,     Wh^U  7^"»m^ 

I.  A  Decree  of  the  court  of  Chancery  is  equal  to  a  judgment  in 
^^  a  court  of  law ;  and  Inhere  an  executrix,  who  was  defend- 
ant, and  bad  paid  away  aflets,  in  obedience  to  a  decree,  to  fome 
creditors,  after  which  other  creditors  obtained  judgmoncs  at  law 
againft  her,  to  wbich  the  decree  was  not  pksidable  \  the  court 
prote£ked  the  executrix  for  having  paid  obedience  to  the  decree 
and  injoined  all  proceedings  againft  her  at  law.  '^Wmt,^\» 
mte.  Morrice  r.  Bank  of  Ef^kifidf  1735*  Ca.  temp.  Talk,  2x7. 
8.  C.  ABro.  P.  C.  287.  S.  C  I  Ftf.  214.  Martin  ¥•  Martin, 
1748.    S.  P. 

a.  A  decree  not  equal  to  a  jadgttient  to  affe£^  landa^  dioiigh 
it  is  in  a  cofrfe  <rf  adminiftrationt  x  V^f'  49^*  .  4^^^  v*  F<^wis^ 
»7So,  ... 


ii4  Decree. 

r^'^KS'  (C)  In  what  Cafes. 

I.X1I7HERE  a  decree  has  been  obtainedT  id  Wakxt  and  the 

^^    defendant  fled  into  England  to  avoid  the  procefs  of  the 

court  in  Walesy  an  original  independent  decree  may  be  had  in  the 

court  of  Chancery,   where  all  the  fa£ls  are  ftated  in  the  bilL 

1  Ath  408.    Morgan  v. .     1 737. 

2.  Notwithftanding  a  defendant  may  have  been  examined  as  a 
witnefs  under  the  ufual  order,  the  plaintiff  may  have  a  decree 
againft  him  as  to  other  matters,  refpeding  which  he  was  not  ex- 
amined.    Amh.  583.     NighthigaU  v.  Dodd.     1 73 1. 

3.  A*final  decree  cannot  be  made  upon  an  interlocvtory  order 
without  confent.     3  Br9.  Cba^  Rep.  149.    Allan  v.  Bonver,    1790. 

4.  On  a  bill  to  eftablifli  the  will,  and  for  an  account  of  the 
property  of  Sir  Wm.  Fitzhcrberty  Bart.,  one  of  the  witnefles  to  the 
will  being  abroad  could  not  be  produced ;  and  infants  being  con- 
cerned, his  Honor  decreed  an  account,  without  declaring  the  will 
well  proved.  d^Bro.Cba.Rfp.2'^1.  Fttzherberiy.  Fitzherbtrt.iiif^. 

7VTntr39;.  (D)  Stayed  or  avoided,  or  barred}  by  what;  and 

how# 

1.  \1I7  HERE  a  decree  is  neither  figned  nor  inrolled,  you  can<* 

^^     not  bring  a  bill  of  review,  but  a  fuppleinental  bill,  in  tlie 

nature  of  a  bill  of  review.     LrwelUn  v.  Mackivortip  2  A^k,  40, 

1740- 

2.  After  an  original  caufe  and  a  decree  made  in  it,  a  decree 

inconiiflient  with  the  former  decree  cannot  be  made  in  a  fecond- 
caufe  between  the  fame  parties;  but  the  court  dire£ted  the  caufe 
to  (land  over,  that  a  bill  of  review  might  be  filed,  in  order  to  have 
the  matter  brought  before  the  court.  2  Ati.  348.  Shepherd  v. 
IV/Ay.     1742. 

3.  The  court  never  fuffers  a  decree  to  account  to  be  figned  and 
.  inrolled,  becaufe  it  ties  up  their  hands  from  relieving  in  cafe  there 

fliould  have  been  any  defe£l  in  the  direflions  of  the  decree. 

2  Ath.  383.     Staunton  v.  Oldham.     1 742. 

4.  A  decree  fuod  computet  makes  no  variation  as  to  an  executor^ 
for  thefe  decrees  are  like  interlocutory  judgments  at  law,  and  be- 
fore a  final  decree  he  may  cpnfefs  a  judgment,  the  decree  juod 
computet  not  altering  thf  pature  of  the  demand,  )  Atk»  385* 
Smith  Vt  Eyks,     1 742. 

^.  To  fupport  a  plea  of  i^  former  decree,  the  deftrndant  (hould 
ftate  fo  much  of  (be  firft  bill  and  anfwcr  as  will  (hew  that  the 
fame  point  was  in  iflue  in  the  form^  caufe*  %  AtL  ($03«  Child 
y,  Gib/on.  .1743. 

6.  The  fame  defendants  who  made  default  it  the  hearing  of 
%h9  original  caofe^  make  default  a^Q  9%  the  hc^inog  pi  the  fuppie^ 

<i  iHcat4 
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mental  caufe,  in  which  the  bill  was  filed  by  new  alTignees  under  at 
commiflion  of  bankruptcy  chofen  fince  the  decree  in  the  firft 
caufe;  the  fupplemental  bill  praying  only  that  thefe  defendants 
might'  (hew  caufe,  and  not  that  they  might  IheW  caufe  nvhj  the 
former  decree Jbould  not  be  made  abfolute^  which  it  ought  to  have 
done,  tite  court  only  ordered,  ihat  tbi  plaintiffs  be  at  liberty  toferve 
the  defendants  with  afubpcena  tojbew  caufe  againfl  the  former  decree. 
3  Aik.  2 1 8.     Brown  and  others  v.  Martin  and  Heathcote.    1 745. 

7.  A  decree  mud  be  inrolled,  before  it  can  be  pleaded  in  bar 
to  a  fecond  fuit  for  the  fame  matter.  3  Atk.  809.  Anon,  lys^^ 
2  Vef  577.     Kinfey  v.  Kinfey.     1744.     S.  P. 

8.  Relief  may  be  had  notwithflanding  a  former  decree,  if  ob- 
tained by  fraud,  and  impofition,  which  infe£l$  judgments  at  law^ 
and  decrees  of  all  courts,     i  Vef  lao.    Barnejley^,  PoweL   I748« 

9.  A  decree  made  by  confent  cannot  be  fet  afide,  though  there 
are  infants  in  the  cafe.  1  Vef  488.  Harrifon  v.  Rumfey.  1752. 
X  Bro.  484.     Wall  and  others  v.  Bufbby  and  others.    1 785.    S.  P. 

10.  A  decree,  though  obtained  by  fraud,  cannot  be  fet  aGde 
on  petition.  3  Bro.  Cha.  Rep.  74.  Muffel  v.  Morgan  1790. 
Zed  vide  3  Wms.  Rep.  in.  Sheldon  v.  Mr.  Juftice  Fortefcue^ 
jtlandp  arid  others.     173 1 •    Contra. 

1 1.  A  decretal  order  cannot  be  difcharged  upon  motion^  though 
made  by  confent,  and  furprize  alleged,     i  Vef.jun.  93.   Anon.    • 
1790. 

1 2.  After  a  decree  by  confent,  there  cannot  be  a  re-heariog* 
Anflruth.  80.   Kingy.  JVightman^  Mich.  33  G.  3. 

(E)  Of  the  Inrolment  of  Decrees ;  and  of  Caveats  to  !22i2S' 

prevent  the  fame. 

I.  npHE  cour^  has  a  difcretion  to  fet  afide  inrolments  of  decrees 
^  on  circumflances  ;  as  where  plaintiff  continued  an  infant 
till  near  the  time  of  hearing,  or  beyond  fea,  and  the  caufe  was  fo 
negleded  by  the  folicitor  that  the  merits  w^re  not  heard,  i  Fef. 
205.  Kemp  V.  Squire f  1 748,  9* 

2.  Inrolment  of  a  decree  being  too  quick,  thoqgh  ftriAl^ 
regular,  fet  afide ;  in  a  cafe  where  the  defendant  had  made  a 
iniilake  in  applying  to  the  Rolls'  chapel  to  enter  a  caveat ;  and 
when  he  afterwards  went  to  the  fecretary  for  that  purpofe,  the 
decree  had  been  tendered  to  the  chancellor  to  iign.  1  Fef.  32^ 
Afien.  J  749* 

(F)  Reverfal,     Error,  yviw4<n- 

jnjf  Cbsit^ccry,  a.  aa,  231  2^9  a|« 
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7V{Der4o»>      (H)  PerforoiaDce  of  a  DecTec   Enforced,  how. 

A  FTER  a  writ  of  execution  of  a  decree,  and  an  attachment 
^^  ferred  on  the  defendant,  the  plaintiff  mzj  have  an  injunc*  - 
tioh  to  the  defendant  to  deliver  poflcffion,  the  decree  being  for 
poffeffion,  and  next  a  writ  of  afliftance  to  the  (heriff  to  be  aiding  r 
in  putting  the  plaintiff  into  poffeffion.     3  AiL  215.  StuUeji. 
HawUUt  1744. 

For  more  of  Decree  in  general,  fee  Chancery  and  other  pro- 
per titles. 


[  A  ]  t>ee])0« 


7rimr4«o.  (P)  Bargain  and  Sale.    Headings,  &c. 

S^CiWiir.  YN  trefpafs  the  defendant  in  his  plea,  after  fetting  out  a  pre- 

91.  ^  fcriptive  right  in  A,  B.  to  take  a  certain  duty  for  every  fhip's 

cargo  brought  upon  a  particular  iquay  to  be  exported,  ftated  that 

A*  B.  by  bargain  and  (ale,  for  the  confiderations  therein  men^* 

tioned,  fold  to  the  corporation  of  P.  and  their  fucceffors,  ^c^ 

and  then  juftified  under  the  corporation.    Upon  the  trial  there 

was  a  verdift  far  the  defendant  \  but  it  was  moved  in  arreft  of 

judgment  amongft  other  things,  becaufe  the  bargain  and  fale  was 

only  faid  to  be  tor  the  conGderations  therein  mentioned,  whereas 

it  ought  to  appegr  to  have  been  for  a  iponey  or  other  valuable 

cohfideration.    The  court  feemed  tp  chink  this  wav  of  pleading 

(«]  It  mufi  it  would  be  ill  upon  a  demurrer  {a)  \   but  it  was  tnen  cured,  it 

be  a  fpecial   ^Qt  being  a  defe£live  title,  but  a  title  defe£Uvely  fet  ^ot.   Sargent 

iX^?:     ▼.  -R'^^.  J^A  iiG.2.  Sir.  1228, 

The  Bifliop  of  C^riiflc  aod  otbcrty  Mich.  34  G«  3.  a  H.  BUc^ft.  959. 

For  more  of  Deeds  in  gene^ali  fee  Faits^  Inraltnent^  and 
other  proper  titles.  ^ 
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(A)  Proceedings   againft  Decr-ftealers  (tf),  and    7V'°«4»^ 

Exceptions  to  Convictions,  W  ^^^ 

*  10  G.  ». 

«  c  32.  f.  9.  16  0«  3*  c«  30.  throttgbottt, 

f .  dY  a  return  to  a  haheas  corpus  it  appeared  that  the  defendant 
'^  was  committed  for  deer  dealing,  as  the  flat.  3  W  4  W.  &• 
M»  c.  10.  direflS)  not  having  fufficient  diftrefs,  and  that  this 
was  done  by  one  juftice  under  the  ftat.  5  G.  i.  r.  15.  It  was 
oUe£led  to  the  warrant,  becaufe  it  did  not  appear  that  the  con- 
vidion  was  ever  confirmed  in  the  court  of  K.  B.,  or  that  the  rule 
for  confirmation  was  ever  delivered  to  the  juftice ;  and  the  words 
of  the  ftatute  are,  <<  that  after  the  confirmation  of  any  conviction 
*'  and  delivering  the  rule  to  the  juftice,  it  (hall  and  maybe 
«(  lawful,"  tic.  Bot  as  to  this  it  was  held  by  Pratt^  C  J.  and 
Feiriefcue^  J.  (Eyre^  J.  cwtr.)  that  the  court  would  take  notice  of 
its  own  records,  and  by  them  it  appeared  the  conviction  wai 
confirmed.  The  ftatute  does  not  give  the  juftice  a  new  ^rif^ 
di€tion»  but  only  revives  his  old  one,  which  was  fufpendcd  b^ 
the  certiorari.     Rex  v.  irhitloci,  Hi/,  6  G.  i.  Str.  163. 

It.  Another  objection  taken  in  the  cafe,  pi.  i.  was,  that  the 
juftice  only  faid  that  it  had  been  certified  to  him  by  the  conftable 
that  there  was  no  fufficient  diftrefs,  whereas  there  ought  to  have 
1>een  a  warrant  to  levy  and  a  return  to  that,  that  there  wUs  no 
diftrefs.  But  Profit  C.  J.  and  Fortefcucy  J.  thought  the  warrant 
well  enough,  for  the  word  <<  certijied**  imported  it  to  be  in  a  legal 
manner.     Eyre^  J.  contri,    Rexy.  IVhitlockt  Hi/.  6  Cr.  i.  Str.  263. 

3.  A  conviction  for  deer  ftealing  was  quafhed»  becaufe  the 
fame  perfon  was  both  informer  and  witnefs,  and  was  entitled  to 
a  part  of  the  penalty.    Rex  v.  Ti/fy,  Trin.  6  G.  i.  S/r.  316. 

4.  By  ftat.  9  G.  i  •  r.  aa.  /  i«  it  is  enaCted,  that  if  any  peribn 
or  petfons,  from  and  after  the  firft  day  of  Juries  in  the  year  of 
our  Lord  1723,  being  armed  with  fwotds,  firearms,  or  other 
oflfenfive  weapons,  and  haviog  his  or  their  face  or  faces  blacked,  or 
being  otherwife  difgurfed,  fhall  appear-in  any  foreft,  chafe,  park, 
paddock,  or  grounds  inclofed  with  any  wall)  pale,  or  other  fence, 
wherein  any  deer  have  been  or  (hall  be  ufually  kept,  or  ftiall 
unlawfully  and  wilfully  hunt,  wound,  kill,  deftroy,  or  fteal  any 
red  or  fallow  deer,  or  if  any  perfon  or  perfons  fliall  after  the  faid 
firft  day  of  Jtmo^  unlawfully  and  wilfpllv  hunt,  wound,  kiU, 
deftroy,  or  fteal  any  red  or  fallow  deer  fed  or  kept  in  any  places 
a  anfof 'his  majeft^s:  fbrcftsor  chafes  which  are  orihall  te 

inclofed 
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inclofed  with  pales,  rails,  or  other  fences^  or  in  any  park,  pad- 
dock, or  grounds  xnclofed  where  deer  have  been  or  (hall  be  ufually 
kept,  every  perfon  fo  offending,  being  thereof  lawfully  conviAed, 
ihall  be  adjudged  guilty  of  fcloriy,  and  {ball  fuffer  death,  as  in 
cafes  of  felony,  without  benefit  of  clergy. 

5.  A  conviction  upon  the  ftat.  3  J(^.  kj  M.  c.  10.  fet  forth, 
that  B.  informed  the  judice  that  the  defendant,  (9  May)  in  a 
certain  foreft  of  the  king,  killed,  took,  and  carried  away  one  red 
deer,  without  the  confent  of  the  king  or  the  keeper  of  the  foreft  ; 
and  it  alfo  fet  out  that  J.  on  the  16th  May  faw  a  red  deer  in'  the 
cuftody  of  the  defendant,  and  that  the  defendant  owned  to  him 
that  he,  on  the  day  then  before,  unlawfully  hunted  and  killed  the 
deer  then  in  his  cuftody,  isfc.  It  was  moved  to  qualh  the  con- 
virion,  becaufe  it  was  founded  on  a  confeiSon  of  the  defendant, 
made  only  to  the  witnefs,  whereas  by  the  ftatute  the  evidence 
ought  to  be  by  the  confeflion  of  the  party  or  by  the  oath  of  one 
or  more  credible  witnefs  or  witnefles,  before  one  or  more  juftices. 
So  that  the  confeflion  is  not  fufhcient  unlefs  it  be  made  before 
the  juftice.  But  it  w^s  ailfwered,  and  refolved  by  the  court,  that 
whatever  the  party  had  owned  to  the  witnefs  he  might  properly 
depofe,  and  that  was  good  evidence  to  ground  a  convidlion  upon, 
as  by  the  oath  of  a  witnefs.  Rex  v.  Don^  Mich.  I2  G*  a* 
And.  301. 

6.  Another  obje£lio|i  taken  in  the  cafe,  pi.  5.  was,  that  it 
was  uncertain  whether  the  deer,  for  the  killing  of  which  the 
defendant  was  convidled,  be  the  fame  deer  for  the  killing  of  which 
he  was  informed  againft,  for  the  words,  *'  on  the  day  then  before^* 
might  be  underftood  of  any  other  day  before  the  loth  May.  But 
it  was  refolved  by  the  court,  that  what  was  dated  {hewed  that 
he  killed  the  deer  then  in  his  cuftody,  for  which  he  might  be 

1^.  If  this   convided(a).     And  the  words,  <^  then  before,''  are  to  be  under- 
doef  not       ftood  accordiug  to  common  parlance,  and  to  mean  the  day  next 

fBftjF  ^  con?i6eJ  of  •  fad  for  wbich  ihac  it  no  information. 

7.  A  convi£lion  was  for  deer  ftealing  in  a  purlieu  of  Waltham 
iPoreJi  \  and  it  was  obje£>ed  that  it  was  nat  averred  that  deer 
Were  ufually  kept  in  the  fored,  whereas  by  3  J^.  £5f  M.  r.  10. 
that  feems  to  be  required.  The  claufe  is,  <*  If  any  perfon  {faaQ 
^'  unlawfully  courfe,  lie  any  red  or  fallow  deer,  in  any  foreft, 
^*  chafe,  purlieu,  paddock,  wood,  park,  or  other  ground  in* 
^  clofed,  where  deer  have  or  {hall  be  ufually  kept,  without  the 
^  confent  of  the  owner  or  perfon  chiefly  intruded  with  the  cuf- 
^<  tody  thereof,  or  (hall  be  aiding  or  afliftin^  therein,  and  (hall 
'»  be  convi£ted  thereof,  he  (hall  forfeit,"  £5fr.  To  this  it  was 
anfwercd  and  agreed  by  the  court,  that  fuch  averment  could  not 
extend  to  a  purlieu,  for  4  Inft.  303.  defcribes  it  as  a  place,  where 
by  law  deer  cannot  be  kept,  it  being  difaffbrefttd,  as  well  with 
regard  .to  all  others  as  the  owner,  and  the  oath  of  the  ranger  is 
•to  drive  deer  out  of  the  purlieu  into  tlie  foreft.  And  the  aver- 
ment 


m^Dt  hs  to  foreftsi  chafes^  and  purlieus  is  not  made  ncceflary  by  ' 
the  ad,  for  the  wdrds»  where  deer  are  ufually  kept,  extend  onljr 
to  ground  inclofed ;  elfe  the  words  other  ground  will  make  ic 
neceH'ary  to  aver  that  the  forcft,  £5*r.  was  irxdofed,  which  is  not 
the  cafe  in  any  part  of  England^  Riex  v*  Calcutt  and  Monk.  Mich. 
13  G.  2.  Str,  1 1 19. 

8.  To  a  conviction  for  deer  dealing  in  a  purlieu  it  was  obje£led 
that  it  did  not  a];)pear  but  that  the  defendant  was  owner  of  the 
purlieu ;  in  which  cafe  he  had  a  right  to  chafe  deer  off  his  own 
ground.  S^/Z/^r  n/r.—Thsit  would«  be  a  matter  of  defence,  and 
ihouid  be  (hewn  on  his  part ;  and  the  convi£bion  was  confirmed,  ' 
Rex  V.  Calcutt  and  Mont,  Mid.   13  G.  2.  Str^  1 1 19. 

9.  By  ilat.  16  G.  3.  c.  30./  u  it  is  enacled,  that  if  any  per*  Thistlatuet 
fon  or  perfons  (hall  courfe  or  hunt,  or  (hall  take  in  any  flip,  noofc,  "  ■  ^p^  ©^ 
toylc,  or  fnare^  or  (hall  kill,  wound,  or  dtftroy,  pi  fliali  (hoot  at  of^fimpi^ 
or  otherwife  attempt  to  kill,  wound,  and  deflroy,  or  (hall  carry  kiii'mg  deer 
away  any  red  or  fallow  deer,  in  any  foreft,  chafe,  purlieu,  or  '^A^/'''*"" 
ancient  walk,  whether  inclofed  or  not,  or  in  any  inclofed  park,  ponMhes'the 
paddock,  wood,  or  other  inclofed  ground  where  deer  are,  have  firft  offence 
been,  or  (hall  be  ufually  kept,  without  thcconfent  of  the  owner,  *!"**?  2^*** 
or  without  being  otherwife  duly  authorifed,  or  (hall  be  aiding^,  ure^and  *^' 
abetting,  or  aflifting  therein  or  thereunto,  everjr  perfon  fo  offend*  makes  the 
ing»  by  courfing,  hunting,  (hooting  at,  or  otherwife  attempting  to  J^°°fc?^* 
kill,  wound,  or  deftroy,  or  by  aiding  therein  or  thereunto,  mall  Rcx  v 'joha 


aiding  therein  refpeflively,  (hall  for  every  deer  fo  wounded,  killed,  c.  c.  a«f. 
deftroyed,  taken,  or  carried  away,  forfeit  and  pay  the  fum  of 
30  /  ;  and  if  the  offender  in  any  of  the  cafes  afore faid  (hall  be  a 
keq)er  of,  orperfon  in  any  manner  intruded  with  the  cudody  or 
c^re  of  deer  in  the  forcd,  chafe,  purlieu,  ancient  walk,  or  in- 
clofed park,  paddock,  or  wood,  or  other  inclofed  place  where  the 
offence  is  committed,  he  (lull  forfeit  and  pay  double  the  penalty 
thereinbefore  appointed  to  ba  paid  by  other  offenders ;  and  if 
any  perfon  or  perfons,  after  having  been  convi6}ed  of  any  of  the 
aforefaid  offences,  (liall  olTend  a  fecond  time  againft  that  a£t,  by 
committing  any  of  the  aforefaid  offences,  fuch  fecond  offence,  whe- 
ther it  be  the  fame  as  the  tird  offence  or  be  any  other  of  the  aforo* 
faid  offences,  (hall  be  deemed  and  adjudged  to  be  felony,  and  the 
perfon  guilty  thereof,  being  lawfully  convidted  upon  indi£lment, 
QvAl  be  tranfported  to  one  of  bis  majedy's  plantations  in  America 
for  the  fpace  of  feven  years. 


(    i6o    ) 
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7viMfw»  (A)  Appearance.  What  fhall  be  faid  an  Appearance* 

I*  nER  CUT,  If  the  defendant  (though  he  be  not  an  attorney) 
•*     undertakes  to  appeari  we  will  oblige  him  to  appear.    The 

C.  J«  and  Fcrtefeue^  J.  faid  it  extended  to  a  defendant  if  he  pro* 

ihifed  to  appear,     Pirice^  J.  thodjght  it  was  never  carried  fo  far. 

DentoHy  ].  abfcnt.     Par/on  r.  W%ithj^   JtUl.  5  G.  2.    PraB.  Reg. 

C.  P.  26. 
^U^Smkh       2.  .When  a  writ  is  returnable  in  one  term,  if  bail  be  not  61ed 
jr.  PainttT)    iiij^:  ^^m  but  of  a  fobfequent  term,  the  caufe  is  out  of  courts. 
sTmRtp!  Edgar  v.  Farmer,  Trin.  8  G.  2.  Rep.  temp,  Hardw.  138. 


B.  R«'7rO'  iorwbich  it  wu  held  tcr  be  an  incurable  objedioo  that  common  biii  (accordia^  to  the  ftatute) 
Wit  not  liUd  ekfacr  in  tlM  term  when  the  writ  waa  fetornable  nor  in  the  term  following. 

At  common  ,3.  It  is  lawful  £or  the  plaintiflF  in  an  action  to  proftcute  his 
l'*'^i^Jof'  ^"^^  *°  p«rfon.    Uppendaky.  Llgbtfoot^  Eaji.  28  G.  2.  S«yfr,  217. 

hia  prerogative  Uttght  empower  either  (he  plaintiff  or  defendant  to  appoint  an  ittorneT  by  the  writ  of 
itHmut  pu^tvn  dt  attcTMio  fttietuh.  F.  N.  B.  59.  So  alfo  the  party  being  piefent  might  nifflc  a 
wt^nftlh  to  b9  appointed  by  the  juHicea.     Co.  Litt^  itS.  a.     n  Inft.  249. 

The  right  6f  the  pvtiei  t6  fue  or  defend. in  their  own  namea  remains  the  fame  at  nt  common  law. 
La  Grue  qid  tamv*  Pcony^  Hll.  ^S  G.  ).  1  H.  Blackft.  600.  And  a  penal- adion  it  the  fame  as  aoy 
other  in  this  tti^^tk,  ib.    And  the  plaintiff  nuy  fubfctabe  the  proccfi  with  hit  own  name  as  attorney 

'  for  the  plaintiff,  lb* 

» 

7viner4i5-      (B*  2)  Noticc  of  Appcarancc.     How.     Good. 

I.  f  N  all  cafes  where  procefa  is  tenred  it  muft  be  with  notice  to 
'^    appear.      Longhotham  v.  Km^  and  oibcrs,    Hil.   7  G.  2 
Barnes,  404. 
Moffe^.  2.  Copy  of  a  fpecial  eapiaSf  to  plaintiflTa  damage  40 /.|  was 

Fanh«n|>     fenred  on  defendant,  without  notice  to  appear,  and  appearance 
7  G?*«.       '^^9  entered  by  the  plaititifF.    Defendant  moved  to  (lay  proceed- 
Barnea,ft4a.  ings  for  want  of  notice,  and  the  court  was  of  opitiion  that  the 
ihit.  12  G.  I.  and  5  G.  2.  ought  to  be  confidered  as  one  and  the 
fame  law;  and  in  all  cafes  where  procefs  is  fer?ed,  let  the  damages 
be  above  10/.  or  under,  notice  to  appear  muft  be  given.    Ahiwd 
V.  Meredith,  M.  1 1  6.  2.  Barnes,  300. 
8.P.  Worg-      3.  The  defendant  was  ferved  with  a  copy  of  a  latitat  without 
■"»  J*         his  name  to  the  notice  at  the  bottom,  and  upon  motion  the  writ 
»9"g.V  *    ^*s  quaflied.  Behema  v.  James.  Trin.  18  Cs"  19  G.  2.  x  tf^H/-  ^^4*^ 
S  H.  Blackft.  100.    And  there  muft  not  be  •  variaacc  bawcca  the  oaiDC  ia  the  fcooeii,  and  that  m 
the  notice.    CUpham*t  cafe,  Bunes,  2qS,  ^. 

4.  The 


^    ^Default  9ppearanc(»  i5i 

4.  The  capias  ad  tej^ondendum  was  returnable  from  the  day  of  ^ 
the  Holy  Trinity  in  ^three  wcek8>  and  on  the  copy  ferved  was  a 
ttorice  rubfcribtd  to  appear  at  the  returni  being  the  26th  Juntf 
without  faying  <<  inftant,  next,  or  1 75 79''  which  the  court  held 
to  be  Ibffident.     Elliot  v.  Parrot^  Hit.  3 1  G.  2.  Barnes^  42;. 

5.  It  was  holden  that  the  notice  fubfcribed  to  the  procefs  in 
C  B.  to  appear  on  the  quarto  die  pofl  of  the  return  is  good* 
Summer  v»  Brady  and  Uhers^  Eaji.  31  G.  3.   I  ff .  Blachjl.  630. 

6.  It  was  held  in  one  cafe,  that  where  a  defendant  was  ferved 
with  common  procefs  for  a  debt  above  10/.,  a  notice  to  appear 
was  unneceflary.  TFilHs  y.  Lnvitt  1  Wilf.  22.  But  that  cafe 
has  been  fince  over«ruled|  vide  LutnUy^  qui  tarn,  v.  Fitz*  Trin, 
37  Gj  3,  7  Term  Rep^  B.  R.  337, 

(C)  Who  arc  demandable.  tvioctj^. 

I*  A   Defendant  was  convi£led  upon  the  Black  A  A,  9  G.  2.  s.c.Coppfn 
'^^    c,  22.,  and  ordered  to  be  pardoned  on  condition  he  ▼•Gunner, 
tranfported  himfclf.    And  the  a£l  working  no  forfeiture  of  goods  x?^^*^"* 
or  lands,  it  was  moved  for  leave  to  charge  him  in  a  civil  aSion  j  a  perfon  ti- 
and,  upon  confideration  that  it  was  not  to  hold  him  to  bail,  or  ?^*!**' 
reftrain  him  from  performing  the  condition  of  his  pardon,  the  f,,^  ^^ 
court  gave  leave  to  charj^e  him  with  procefs,  that  the  plaintiff  mty  be 
might   proceed  to  execution.     Ccffin  ▼•  Gunner^  Trin.  4  G.  2.  '^'^^ffj^^ 

Sir.  873.  fcyteiT«of 

the  C.  J.    Ramfiy  ▼.  Mac  Dontld,  TrU.  %%  G.  %>  Blackft.  30.    t  Wilf.  ity.    Foft.  iu 

2.  A  defendant  in  the  King*s  Bench  prifon  at  the  king's  fuit» 
upon  a  convi£lion  for  a  libel,  was  charged  with  an  attachment  for 
a  contempt  out  of  Chancery;  and  per  Lord  Hardwicie,  C.J.  to 
charge  a  perfon,  who  is  in  cuftody  here  upon  a  criminal  profe^tu 
lion,  with  civil  procefs,  is  a  motion  of  courfe,  and  a  judge  may 
grant  it  at  his  chambers.  Ba/iet  v.  Rayner,  Mich.  9  6.  2.  Rip. 
temp.  Hardw.  1 70. 

3%  A  defendant,  in  cuftody  of  the  (her!  AT  of  Middlefex^  upon  A 
charge  of  felony,,  was,  on  motion  to  the  court  of  King's  Bench^ 
charged  with  mefne  procefs.  Daintree  v.  Jtffiice^  HiL  9  G.  a« 
Rip.  temp.  Hard^.  190. 

# 

(D.  2)  Plaintiflf  demandable.     In  what  Cafes.       ly^o^AV* 

'T'HE  general  rule   is,   that  where  by  the  writ,  each  party  So,  upon « 
*    has  a  day  in  court,  and  the  defendant  may  be  damnified  '^'•J  •^^'- 
by  not  appearing,  he  may  appear  and  demand  the  plaintiflF,  and  ^qi^i!^  ' 
this  even  though  the  writ  be  not  returned,  as  upon  a  capias^  ex-  both  parcict 
igcnt^  or  dtfiringas.     Per  Butter^  J.  in  Davies  v.  James ^   Mick.  ^!*^^'^» 
27  G.  3,  I  Term  Rep.  B.  R.  373.  Sialnt  h^ 

fiiy  homni  Co  appear  may  be  damaiM  \fb€  4oet  oot,  an4  if  the  ptaintiff  does  rot  spp^ar^  the  defendant 
if  iotiiMfo  jtttfgmcat  of  99Mpnt.    Dariet  ▼.  Junef.  Mich.  27  0«  3.  1  Term  Rrp.  B.  K.  37 1. 

Vol.  hi.  M 
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7Vm«r43«.  (£.  i)  Appearaitcc.     Aided  by  it  j  what.     t>ef€^s 

in  Mefne  Procefs^  (Sc. 

fnicauTic-  ».  pXCEPTIONS  #tftc  fakcn  to  a  eoftviflioo,  ift,  That  there 
lion  on  the  I-^  had  riof  httA  z  reafonablt  fuiTiiftorrt,  for  it  wat  made  on 
^ilTs^'ia  *«  S*  0^«*<^»  to  appear  the  fame  day,  tirhich  might  be  xmpof- 
it  dui  ooc  fible  on  account  of  diftance^  or  the  fnmmons  being  ferved  too 
*hc^fcSd-  '^^^  '^  defendant  to  get  his  witneflcs  together;  xd.  That  the 
antwasfum-  ftimmons  wat  to  appear  itpud  paroch.  prttd,  whereas  there  were 
moned;  but  two  pariflies  mentbned  befbre;  but  it  ii^as  dnfMirered,  that  the 
S****^did  ^'^f'^"^*"^  appeared  at  the  time,  and  made  defence,  fo  that  cores 
•ppw^tna  ^  dcfeds  in  the  fummoas.  Et  per  cur. — The  anfwer  is  right, 
denied  the     Rtx  V.  Jobnfon^  Micb»  6G*  1,  Str.  261, 

juilt,  the  "^      "^ 

court  held  chat  the  objeAion  was  aoc  wcU  finuided.    Rex  ▼•  Aikin^  Mich.  6  G.  3.  Burr*  1685. 

2.  The  defendant's  plea  of  privilege,  as  an  attorney  of  the 
court  of  King's  Bench,  was  received  per  tot.  cur.  IScacc.)  after  ap- 
pearance by  the  defendant^  and  bail  put  in.  Upton  v.  Conuardf 
Bunh.ii-i.  \ 

THe  %tk.  3«  It  was  held  per  cur.  that  an  appearance  cures  all  defers  in 

^SS'  procefs.     Wilfon  v.  Fincb^  Hi/.  17  G.  a.  Barnes,  163. 

4,  The  defendant,  an  attorney  of  C.  B.f  was  fued  by  bill  in 
an  a£2ion  againft  him  as  adminiftrator,  and  it  was  held  to  be  no 
objeOion  after  appearance,     Wadey.  JFadman,  Gent.  HU.  25  G.  2. 
Barnes  f  167. 
Agreed  ac-        5.  After  the  defendant  has  Appeared,  and  is  in  court,  there  is^ 
rvI^"**Bu"  ***  ^^^  ^^  ^^^  mefne  proccfs,  and  therefore  if  a  defendant,  fued 
cher/£a(t  *  hy  a  wrong  chrlftian  name,  appear  bv  his  right  name,  and  the 
30  G.  3.       plaintiff  declare  againft  him  in  the  rignt  name,  the  court  will  not 
b^r"?*^'  interfere'  to  fct  afide  the  proceedings  for  irregularity.    HoU  xV. 
But/wrlVt    Finch,  Hil.  9  G.  3.  2  Wiif.  393. 

is  if  the  plaintiff  file  common  bail  for  the  defendant  according  to  the  ftatute  by  hit  right  name.  Ibid. 
Buty  though  plaintiff  do  file  commop  bail  according  to  the  ftacute,  if  the  defendant  talus  the  dedaratica 
out  of  the  office,  and  pay  for  tt,  that  will  cu)re  error  in  the  procefs.  Cufwall  v.  Martip,  Eaft.  10  G.  a. 
Rep.  temp.  Hardw.  369.  and  vidi  Morgan  v.  Liickuff,  ib.  141.  The  p)aintiff*i  name  wat  omitted  in 
the  writ,  and  the  de^ndant  rot  appealing,  the  piaiDtifiT  filed  an  appeiraoce  accoiding  to  the  ftatute*  and 
afterwards  giving  notice  if  declaration  figned  judgment,  and  gave  notice  of  inquiry.  But  the  proceedings 
were  fet  afidc  j  for/«ra/r.»./)ithe  plaintiff  is  not  named,  this  ia  no  procefs  at  all.  Tomfon  v.  Browne, 
Trin.  10  Sc  11  G.  a.  And.  x6.  The  defendant  was  rightly  named  John  in  the  tafist  and  declara- 
tion \  but  the  defendant  not  app<*aring  in  time,  the  plaintiff's  attorney  made  an  affidavit  of  the  fervicc 
of  the  writ  on  the  defendant  by  his  right  name,  and  entered  an  aopearance,  according  to  the  ftature,  by 
the  nauM  of  James  inftead  of  John.  It  was  moved  to  fet  ;rfide  the  proceedings,  becaufe  the  deleodant 
v;as  not  in  court.  Sed per  mr. — This  is  a  mere  flip,  and  the  affidavit  is  right,  fo  let  the  filacer  aller 
the  entry  of  the  sppearaocf,  and  infert  the  name  of  joha^    Whefto»v*  Fadunaii,  Hilt  toG.^ 

3  war.  49. 


^Default. '  Appearance*  163 

(F)  Appearance.     At  what  Time.     In  what  Cafes  a  7^*"^^^* 
Man   [or   Corporation]  may  appear  where   the 
Procefs  is  not  ferved.     jOr  where  it  is  not  re- 
turned, or  returned  nihil.']    Where  an  Inheritance  / 
is  to  be  loft,  or  other  Thing. 

T\  HAD  a  difpute,  concerning  property,  Mrith  a  black  mer* 
•*-^*  chant  at  Bombay  in  the  Eafl  Indiesy  and  on  bis  leaving 
that  place  entered  into  a  bond  conditioned  for  his  appearance  in 
the  court  of  King's  Bench »  at  his  arrival  in  England^  to  anfwer 
any  demand  that  might  be  made  againft  him  by,  or  on  behalf  of 
the  faid  merchanti  in  that  country;  and  alfo  to  abide  by  the  deter- 
mination of  the  mayor's  couf  t  there,  or  elfe  to  appeal  therefrom 
to  the  king  in  council.  It  was  moved  that  D.  might  appear  in 
the  King's  Bench  in  fuch  method  as  the  court  (hou)d  judge  pro- 
per to  fave  the  condition  of  the  bond.  The  court,  after  requiring 
notice  to  be  given  to  the  Eafl  India  company  (who  did  not  oppofe 
it)  admitted  his  appearance,  and  dire£led  that  he  ffiould  enter, 
into  recognizance,  with  fureties  In  the  penalty  of  the  bond,  to 
anfwer  the  demands  exprefled  in  the  bond;  which  he  might  do 
before  a  jud^e.  The  rule  was  taken  on  the  civil  fide  of  the  court. 
^Porreirs  Cafe^  Trift.  30  tf  31  G.  2.  £urr.  398. 

(G.  2)  Appearance.      Neceflary  to  what  Purpofes.  7Viner447. 
Or  what  cannot  be  done  without  Appearance,        ' 

IT  was  queftioned  whether  an  appearance  be  neceflary  to  be  en- 
tered to  the  exigent  before  Tijuperfedtas  be  made  out.  Cur.-^ 
It  is  not  neceflary ;  the  fuperftdeas  is  an  appearance  of  itfelf. 
Feacb  v.  Wmiland^  Mich.  1 1  G.  2.   ProR.  Reg.  C.  B.  274. 

(H)  In  what  Cafes  the  Hufband  (hall  be  obliged  to  7Vfa»447* 

appear  for  his  Wife. 

A  Bill  was  exhibited  in  the  court  of  Chancery  agalnft  baron  and  Thehofbaod 
'**   feme,  who  were  joint  adminiftrators  in  her  right  of  the  goods  "^^^w*  •» 
and  effedis  of  her  former  hufband,  for  an  account  of  his  perfonal  hifw[fc7 
eftate,  He*     Both   defendants  were  ferved  with  a  fubpoena  in  Aewat 
Frafue.    The  baron  continued  abroad,  but  the  ferae  fometime  ^'oaght  In, 
after  came  to  Evglond^  aVid  /or  want  of  an  appearance  was  taken  up  i>y  ^^haslu 
by  procefs  of  contempt  iflued  againft  them  both^  upon  which  (he  tifftit,  and 
gave  bail  for  her  appearance ;  and  having  appeared,  it  was  moved  J^J^JJ^^ 
oa  ber  behalf  that  it  was  irregular  to  take  up  a  feme  covert  upon  john  Dee 
an  attachment  to  compel  her  to  appear  feparattly,  and  that  her  »nd  Richard 
Jhfafequent  appearance  ibottld  not  hinder  her  from  taking  advantage  f^"^^'^ 

Ma*  of 
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mount  to  an  of  the  irregularity.  It  was  held  by  Lord  Hardtouifp  C.  and  Sit 
l^T^'  >A«  Strange,,  Matter  of  the  Rolls,  that  the  procefs  of  contempt 
gianted,  and  ^^^  regular,  and  the  appearance  of  the  feme  good  both  at  law,  and 
ihediicharg.  in  equity.     An  appearance  entered  for  the  wife  without  her  huf* 

pi)v«^thtt  ^^^^  **  ^^^  ^^'^»  *"^  ^^  *^  ^^^"^  ^^  arretted,  (he  (hall  not  be  dif- 
•n  appear-  charged  but  upon  common  bail,  and  then  new  procefs  ihall  g9 
aoce  fur  the  againtt  the  hufband,  with  an  idem  dies  given  to  the  wife.     Traverji 

law.     Nurwoqil  9.  Steveofon,  cited  ptr  Strange,    Maftcr  of  the  RoUf»    in  Travcrfe  v«   Bockky* 
X  Wllf.  16$.     Vidt  Lcc  f.  X^idy  CaUinglaa,  btylei,  475.    Carpenter  v.  Fauttioy  1  Salk.  114. 
'  fiifoit  and  feme  dafcndants  were  joined  in  ihe  fame  writ)  the  b^ron  entered  an  ap^rance  for  himfelf 
only.     The  plaiotifrfiined  jodgment  for  want  of  a  plra,  without  making  a  demand  of  a  plra^  whick 
the  court  held  tp  be  irregular,  and  ictit.alide.    Ctarlc  ▼.  Norrisy  Eaft  29  G.  %,  x  H.  Blackft.  236. 

yvititr4$i.  ^L)  Retraxit.     By  whom  and  in  what  Manner,  and 

by  what  Words  one  may  make  a  Retraxit. 

t^  O  clerk,  attorney,  or  other  minifter  of  the  court  (C,  B.) 
-^  fhall  enter,  or  c-^tufe  to  be  entered  any  retraxit  with  any 
under^flieriff,  county  clerk,  or  other  minifter  whatlbevet  upon  any 
"^it  or  writs  of  exigi  facias  iiTuing  out  of  and  returnable  in  this 
court,  until  the  fame  retraxit  be  entered  upon  the  fame  roll  upon 
which  the  faid  exigent  is  awarded  of  that  prefent  term  in  whick 
the  fame  is  returnable.    Regn  Gen.  C.  B.  Eaft.  24  Car.  a. 

fT''^^^  (M)  Retraxit.    The  Effed  thereof, 

A  inlUfn*  A  Retraxit  is  a  total  relinquifliment  of  the  fuit,  and  has  a  very 
/fywisonly  r\  difFcrent  operation  from  ^  ndh  profequi.  Per  Lee^  C.J,  in 
iTooofuiV  •^^^'^*  Chifwell  and  another^  Enft,  18G.  2.  1  Wll/,^o. 
and  it  no  bar  to  a  future  a^on  for  the  dune  canir,  but  a  retrsxit  ii  a  bar  to  a  future  adloHi  and  fo  a 
complete  oifcharge  thereof;  for  it  ii  confidf red  ai  a  departure  in  defpitc  of  the  coutC*  and  ia  nied  (o  ihew 
that  the  plaintiff  ccafes  to  profccute  hia  whole  fuit  fur  ever ;  but  t  m»iie  frtje^ui  may  he  at  to  part.  Ftr 
Draper,  Serjeant,  in  arj^ulng  in  Noke  v.  Chifwell,  i  Wilf.  90. 

7^'°"*^  (N)  What  (hall  be  faid  a  Default. 

I 

I.  'TpHE  queftion  was,  Whether  for  want  of  payment  for  the 
*  copy  of  an  indenture  fet  out  in  the  declaration,  whereof 
the  defendant  had  craved  oyer,  the  plaintiff  could  fign  judgment  ? 
And  it  was  determined  in  favour  of  the  plaintiiF.  uheedbam  ▼.' 
Jaclfon^  Jllirb,  6  G.  2.    Barnes,  238. 

2.  To  a  declaration  in  ajfum^t  on  a  promiflbry  note,  the  de- 
fendant pleaded  nil  debet ;  the  court  of  C.  3.  held  a  judgment 
figned  for  want  of  a  plea  to  be  regularly  figned,  the  plea  being  a 
nullity.     Stafford  v.  Little^  HiL   1 1  G.  2.    Barnes,  257. 
A  iiirt  role,       3.  It  IS  ordered,  that  after  the  firft  day  oiEafter  term,  35  G.  3. 

•^' a  fi'^d  ^°  judgment  (hall  be  figned  for  non-payment  of  iffuc  money,  but 
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that  die  iflae  money  ihall  remain  to  be  taxed  as  part  of  the  cofts  in  in  the  Ex- 
the  caufc.    Rig.  Gen.  Hil.  35  <?.  3.  B.R.  ^'J,^7,  ^ 

diAloQioci  beuMcn  thoft  cafet  whert  the  whok«  ao4  thofc  wbeic  ofily  a  part  df  the  IfiVie  money  ti  t»  ^ 
paidoo  icmrBiag  the  ^(cibook.    Fate  «.  Odboroe,  Mich.  26  C.  3.  ^  Term  Rep.  B.  R.  477. 

(N.  2)    What  fliall  be  fuch  a  Default  oa  which  ZI12L12L-- 

Judgment  flxall  be  given  {a).  ^d^/i^» 

and  Plodiogt,  letter  (E),  Judgoient,  Sec. 

f  •  'T*  H  E  defendant  was  caUed  upon  for  a  rejoinder  in  the  even*  s.p.Broomt 

*    ing,  and  judgment  was  figned  the  next  morning.    The  ^-  Wood- 

court  fct  afide  the  judgment  on  payment  of  cofts,  becaufe  no  time  ^"5,,^ 

was  limited  by  rule  of  the  court,  but  declared  it  ihould  be  a  (land-  Midi.3G.». 

ing  rule  for  the  future,  that  no  judgment  fliould  be  figned  till  the  p*^"  ^?:  ^ 

opening  of  the  office  the  next  dav  in  the  afternoon,  afttr  proper  J^^  c.  * 

tlemands  are  made  in  writing  of  tne  pleadings,  for  want  of  which  Vna.J^tg^ 

Inch  judgment  (hall  be  (igned.     Buckmafltr  ▼.  TroughtWf  Micb»  ^•^•.*?J: 

6G.  I.    Rep.  Caf.  Praa,  C.  B.  IJ.  tJ^S^ 

liit  judgment  onril  the  epeoing  of  the  office  ta  the  aftcrnocii  of  the  nest  day,  aAar  the  day  gitco  by  a 
j«dge  to  piMd  beespifcd.  Htroe  ?.  Chapman.  Mkh.  4  O.  %.  Rep,  Ca.  Fiaft.  C.  B.  67.  S.  C.  ^ttfit, 
Rcg.-C.  B.  ftSy.  S.  P.     Sotithetton  v.  Cranfiddy  Mich.  17  G.  a.   Baroes^  a66. 

PUintiff  demanded  a  plea  at  eight  o^clock  at  night,  the  rule  lor  pleading  being  then  out;  delendanc 
^t  in  a  |>lea  at  (even  the  neu  n^ht^  but  at  fix  the  plaiiitiflT  had  figned  judgment,  which  txiag  within 
twenty -four  houra,  the  court  fet  afide  the  judgment  on  the  authority  of  Henley  t.  Brand,  Trin.  3^  G.  a. 
being  the  lame  point.  Wooden  ir.  Boyntun,  Mich  «$  G.  %.  BUckft.  50.  fir  rar.— The  rule  is,  that 
judgment  may  be  figned  for  want  nf  a  plea,  at  any  time  after  twenty-four  hoora  from  the  time  oif  the 
pira  demanded.     Dyche  y.  Bgrgoyne,  Mjch.  ay  G.  3.  1  Term  lUp-  B.  R.  454* 

Arter  the  time  for  pleading  expired,  the  plaintiff  ferred  the  deAndant  with  a  rule  to  plead,  and  within 
twcnty.four  hovra  afierwarda  figntd  judgment  for  want  of  a  plea^  which  the  conrt,  being  applied  to,  fiet 
afide ;  for  the  circumftance  of  *he  time  for  pleading  i>afin|  espir<4i  madf  00  difeence  between  thia 
cale,  and  thofc  wherein  ii  hii  been  held  that  the  defendant  luu  twenty-fonr  hours,  m  which  to  pltad 
after  the  demand  of  a  plea.  Bow'ei  ard  another  ▼.  ^dwardi,  Mich.  31  G«  3*'  4  Term  Rep. 
B.  R.  $1%,  Oq  Saturdjy  the  a^ih  January,  at  fix  o'clock  in  theievening»  a  plea  wm  demanded,  and 
00  Monday  morning  following,  at  twelve  o'clock,  judgment  was  figned  for  want  of  a  plea,  but  at  two 
o*clock  on  the  lame  day  the  ddPrndant  pleaded.  The  court  %vere  of  opinion  that  the  defendant  had  twen» 
ty.four  hours,  exdufive  of  Sunday,  and    they  fet  afide  the  judgment  for  irveguUrity,     Solomooa  v. 

Freeman,  Hil  3a  G.  3.   4  Term  Rep.  B.  R.  557.  ^ 

*  •  .  • 

2.  AAion  €tn  bond.    Plea,  judgment  recovered*    RepUcatioUi  There  u  a 

mil  iUl  rtetnrd^  which  wa4  delivered  with  a  rule  to  return  the  paper  ^■g'.J***^ 

book  in  four  days.   The  paper  book  was  not  offered  to  be  returned  Hii.'i /G.3. 

till  the  morning  of  the  fifth  day,  before  the  opening  of  the  office,  Doug.  67. 

when  the  plaintiff*  refufcd  to  receive  it,  and  immediately  entered  JJ^'w*?d*' 

up  judgment.     The  court,  upon  the  authority  of  the  Mafler,  held  ^^^  ^'hen  a 

that  this  judgment  >i(as  regularly  figned.     Ha/elar  v«  Anfell^  Trin.  day  is  fixed 

la  coofidereil  aa  continuing  till  the  office  opens  nextmorningi  and  that  yoo  are  regular  1^  you  comply 
vith  ihe  rolf  before  that  time.  Buc  in  a  later  cafe  than  either  of  thbfe,  in  circumfiancec  prrcifely 
fiffiiiar  to  cboie  tn  HafrUr  v.  Aofeti,  the  court  obferred,  that  it  waa  difficult  to  reconcile  the  different 
cades  on  thii  point,  that  the  Utefl  W4S  that  of  Hafelar  ¥.  Aofeli,  which  was  decided  afier  confuiiing  the 
officer  of  the  court,  and  th^y  detfrrmiocd  in  the  iam^  manner.  Thomfon  v.  RyaU,  Hil*.  31 C.  3, 
4  Tcrai  Rcpk  B.  R.  195. 
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yvidcr4$7>  (R)  [Inqucft  taken  by  Default."!     In  refpcd  of  the 

Iflue  in  the  Adion. 

IntUtecafe  I,    A  FTER  veriiCt  pro  quer.  in  indib.  affumpjlt^  and  twenty-two 

B  li  ^V  (hiUiDgs  damages  afleflbd,  the  defendant  came  into  court 

remarked,  ^nd  made  a  fuggeftion  upon  the  roll  under  the  ftatute  3  Jac.  i. 

that  if  it  ^.15.  for  the  recovery  of  fmall  debts  in  the  city  oi  London,     Then 

"f^^xll  *^  ^*^  objedled  by  the  plaintifFi  that  it  appeared  the  inqueft  was 

iin  opinfoT  taken  by  default^  and  tlierefore  the  defendant  was  out  of  court  as 

on  this  cafe  to  all  purpofeSi  but  having  judgment  againft  him.     After  a  default 

i^^^ufht  ^'^^^^  can  be  no  repleader;  andJor  this  reafon  the  court  held, 

«ii«couft  that  the  defendant  could  not  be  received  to  make  the  fuggeftion, 

ought  to  and  fo  the  plaintiff  had'  judgment.      Brampton  v.   Cr^,   HiL 

^"u1^«  3  G.I.    fi/r.  46. 

they  agreed  to  eibblifli  the  point  there  determined.  He  coQCelfed  thtt  a  defendant  after  judgnent  bf 
default  may  be  deemed  to  be  in  court  for  many  pttrpofiei  bcfide9  that  of  having  fiaal  judgment  againft 
him  Some  yeais  ago  (be  faid)  it  W4s  holdeo»  on  the  authority  of  the  cafe  in  StiangCy  that  if  the 
plaintiif  were  nonfuited  be  was  out  of  court  for  all  purpofet  hot  that  of  haTing  judgment  figned  againft 
liim )  and  he  remimbired  die  firi^  inftance  in  which  that  idea  was  o«rer>ru>ed.  It  wa»  done  on  • 
taction  made  by  Mr.  Morton,  and  iince  that  time  it  hu  been  the  conftaot  and  fettled  pradice  of  Weft* 
«ualter*hall  to  let  afide  nonfoits  where  the  jaftice  of  the  cafe  required  it.    Vidt,  a  H*  Biackft.  356. 

%,  By  fuffering  judgment  by  default,  the  defendant  admits  the 
eoatra&  to  be  as  the  plaintiff  has  declared,  and  therefore  upon  a 
writ  of  inquiry  the  defendant  cannot  give  evidence  of  fraud  on  the 
part  of  the  plaintiff  in  the  fale,  the  queftion  being  only  as  to  the 
quaniim  of  damages.  £afl  India  Company  v.  Glover^  Mich. 
\l  G.  I.    Str.  61%. 

For  "more  of  Default,  fee  Bffiign^Nonfuti^  and  other  proper 
titles. 


I A  ]  Demurrer, 


•>^^^}±  (D)  What  is  good  Caufe  of  Demurrer, 

^GIRE  facias  againft  pledges  in  replevin,  fetting  out  a  judg- 
^  ment  for  the  avowant  in  C.  A  prout  per  recordum  iUdeihjam 
.  tffdens^qui^  qmdem  recordum  coram  nobis  cert  is  de  caufts  venire  feci" 
mus^  where  the  judgment  was  affirmed.  It  was  obje&^  on  de- 
murrer, that  it  was  incongruous  to  fay  the  record  remains  in  C.  B. 
and  at  the  faioe  time  was  removed  to  B.R.  by  writ  cl  error;  and 

the 


the  defendant  bad  judgment.  For  per  c^r- — It  U  ipfiorinAl,  ^tnd 
that  is  CQOOgb  upon  a  fjpeqa)  dcomner.  JTf/^r  y.  Bufklq^i^ 
Mid,  II  (7.x.    Sfr.6n, 

(E)  To  what.     To  Bills  in  general.  [  F  ] 

T.  IXJHILST  a  fuit  if  depending  i^  the  ecclcfiaftical  couit ' 

^^  rcfpcdling  probate,  9  bill  may  be  filed  in  Cbancer^  for 
an  account.  Demurrer  over-ruled,  i  Atk.  286.  JPbi/>fs  ▼• 
Steward f  173$. 

2.  Bill,  among  feveral  thinga,  for  a  difcorery  of  the  cafe^ 
which  had  been  dated  to  the  defendant  as  counfel  for  an  ppinion^ 
and  alfo  for  a  difcovery  of  the  feveral  fa£t$  contained  iq  the  cafe. 
The  defendant  demurred,  and  the  demurrer  was  over-ruled  ;  and 
upon  appeal  to  the  Houfe  of  Lords,  the  Chancellor's  order  was 
affirmed.  Cited  by  the  Lord  Chancellor  in  Stanlj^pi  v.  Ro(er/}p 
zjitk.  214. 

3.  Demurrer  to  the  difcovery  fought  by  the  bill,  with  relation 
to  perjury  in  a  fuit  at  law,  charged  to  be  committed  by  the  de- 
fendant's procurement;  ai^d  lilcewife  to  the  difcpvery  fought 
touching  the  proceedings  before  th^  delegates :  The  demand  ih 
the  bill  relating  to  the  real  eftate,  the  demurrer  was  allowed. 
2  Aik,  387.     Baker  v.  Pritciard,  1 742. 

4.  Bill  to  eftablifli  the  will  of  Sir  John  Dlnety^  and  for  a  difco- 
very from  the  defendant,  whether  (he  had  any  fon  then  living  by 
the  late  Sir  John  Dinely :  Demurrer,  for  that  defendant  was  a 
competent  witnefs  to  be  examined  at  law,  and  the  demurrer  wa^ 
allowed.     2  Atk.  394.     Dinely  v.  Dinely y  1742.      ♦ 

5.  Bill  for  difcovery  of  the  defendant's  title,  fetting  forth  a 
fettlement  by  which  he  claimed,  that  his  wife  upon  her  marriage 
fettled  the  premifes  to  her  feparate  ufe,  and  that  he  is  her  repre- 
fentative ;  the  plaintiff  alleging,  that  if  that  fettlement  was  pro- 
duced, it  would  appear  that  The  was  only  tenant  for  life :  De- 
murrer, for  that  the  plaintiff  does  not  claim  under  that  fettlement : 
Over-rilled, ,  the  bill  charging  that  it  would  appear  by  the  deed 
that  defendant's  wife  was  only  tenant  for  life,  i  F^f.  37.  Strouf 
y.  Deacon,   1747.     Fid.infr.if^. 

6.  Where  there  is  a  general  demurrer  to  the  whole  bill,  if 
there  be  any  part  of  the  bill,  either  as  to  the  relief,  or  difcovery,  to 
which  the  defendant  ought  to  put  in  an  anfwer,  the  demurrer 
being  intire  mud  "be  over-ruled,    i  ^^  248.     Mttcalfy.  Harvey^ 

>749- 

7.  Bill  by  an  heir  at  law  to  difcover  the  circumftances  of  the 

execution  of  a  will  againft  the  fubfcribing  witneffcs,  one  of  whom 
demurred;  and  the  demurrer  over-rukd,  as  he  ought  to  have 
pleaded  to  the  bill,  which  charged  that  he  was  interefted,  and  fup- 
ported  his  plea  by  an  anfwer,  difclaiming  intereft.  i  Vef.  42$. 
Plumnur  v.  May^  1749»  S©- 

M  4  8-  i^iU 
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8.  Bill  for  a  partition  of  tithes  and  cafual  profits  in  the  Me  tf 
Wight  z  Demurrer,  that  there  were  no  cafual  profits,  and  that  it 
may  be  divided  by  writ  of  partition  :  Over-ruled,  for  an  e  je£lment 
will  lie  for  tithes,  of  which  the  execution  is  a  writ  of  pofiefiion ;  and 
the  (heriffmay  do  as  muclusn  partition,  as  on  a  writ  of  pofleffion  on 
ejeAment.     It  is  not  cafual,  whether  tithes  will  aiife  or  not. 

1  Vtf.  494.    Bamtir  v.  KnMys^  1 750. 

9.  BUI  to  (lay  proce.edings  on  a  mandamus.  Demurrer  allowed. 

2  Vif*  3^6.    Lard  Montague  v.  Dudtnan^ .  f  7  5  ^  • 

10.  Bill  by  executrix^  to  be  paid  Several  bills  due  to  teftator  for 
buCnefs  done  as  an  attorney  at  law,  and  foltcitor  iii  the  court  of 
Chancery,  for  the  defendant :  Demurrer,  as  to  fo  much  of  the 
bill  as  fecks  to  compel  payment  to  plaintiff  of  her  late  hufband's 
bill,  for  that  the  plaintiff's  remedy  is  by  fuit  at  law^  or  by  appli« 
cation  to  the  court  iti  a  fummary  way,  and  not  by  fuit  in  the  court 
of  Chancery :  And  on  argument,  the  demurrer  was  allowed, 
^ifi^.  109.    Parry  M.Owen  J   175 1. 

^  If.  Motion  to  difcharge  a  demurrer  (after  time  to  ple;id,  anfwqr» 
or  demur,  not  demurrin);  alone)  granted,  the  anfwer  only  denying 
combination,  i  Bro.  Ci.  Rep.  78.  Lee  v.  Pafcoe^  Eaft.  1780. 
VideMenrick  v.  Clayton^  a  Bro,  Ch.Rep.  214.  S.  P. 

12.  Bill  by  the  biQiop  as  ordinary  againft  the  defendant  the  pa* 
tron,  and  tltt  clerk  preftrnted  by  him  to  be  inftituted  to  thc.living 
of  JVoodbam  Walter  in  Effex.  The  patron  prcfented  John  Eyre  to 
the  bifliop,  who  underftanding  the  clerk  had  given  a  bond  to  refign 
upon  demand,  refufed  on  that  account  to  admit  him, ^conceiving 
the  bond  fimoniacal.  Upon  a  quare  impedit  being  brought,  the 
l)ill  was  filed  for  a  difcovery,  whether  fuch  bond,  or  fume,  and 
what  other  fecurity  had  been  given  by  the  clerk  to  the  patron  for 
refignation,  in  order  that  plaintiff  might  make  ufe  of  it  for  his 
defence  at  law.  Demurrer,  that  it  will  fubjed  the  defendant  to 
penalties  as  a  fimoniacal  contrail,  ad.  That  the  difcovery  is  im- 
materiaL  Demurrer  over-ruled,  i  Bro.  Ch.  Rep.  96.  Bi/bcp  of 
London  v.  Fjtche^  178 1.  Such  bonds  decided  to  be  illegal  in  the 
Houfe  of  Lords.     Ibid.  98. 

13.  Walter  1  hong  dcvifed  the  premifes  in  queftion  to  his  wife 
for  life,  remainder  to  trudecs  to  preferve  contingent  remainders, 
Ycmainder  to  his  daughter  Elizabeth  for  life,  remainder  to  truftecs 
to  preferve  contingent  remainders,  remainder  16  the  heirs  of  her 
body,  remainder  to  the  plaintiff  his  heirs  and  alfigns  for. ever.  In 
a  fubfequent  claufe  he  declared  his  intention  to  be,  that  his  daugh- 
ter Elixabcib  (hould  take  only  an  eftate  for  life.  The  bill  by  the 
remainderman  to  have  the  will  proved,  the  trufts  carried  into  exe- 
cution,  and  that  the  defendant  Elizabeth  might  be  declared  to  be 
only  tenant  for  life,  and  that  a  conveyance  might  be  made  by  the 
trudees  to  Elizabeth  for  life,  remainder  to  truftecs,  Wf.  .remainder 
to  her  firft  and  other  fons  in  ftrift  fettlemcrit,  remainder  to  daugh- 
ters, and  in  default  of  fuch,  to  the  plaintiff  in  fee.     Demurrer 

*    allowed,  as  thcfe  are  all  legal  cftates.      1  Bro.  Ch.  Rep.  313, 
Thong  y.  Bedford,  11^"^, 


Demuttet*  i^ 

14.  Bill  isig^'nft  the  Edji  India  Company  and  thetr  fecretaryy 
praying  a  commiffion  to  examine  witnefies  in  Indian  and  that  the 
defendants  might  difcover  by  what  authority  plaintiff  was  difpofp 
fefled  of  a  leafe  for  fupplyibg  Madras  with  tobacco ;  Plaintiffs 
intending  to  bring  an  action,  the  defendants  put  in  a  general 
demurrer,  which  was  over-ruled,  i  Brp.  Ci.  Rep.  469.  Mooda* 
may  v.  £qft  India  Cwnpany^  1785* 

15.  There  cannot  be  two  demurrers  to  the  fame  bill ;  but  if  a 
demurrer  to  the  original  bill  be  over*ruled,  there  may  be  a  de- 
murrer to  the  amended  bill.  2  Bro.  Cb.  Rep.  66.  Bancroft  ^^ 
Wardour^  1786. 

16.  Bill  by  next  of  kin  and  a  legatee  in  a  teftamentary  paper^ 
heftri  probate  or  adminiflration^  again (t  the  executor  in  a  former 
willy  for  an  account  of  teftator's  perfonal  eftate ;  demurrer  by 
defendant  over-ruled^  2  Bro.  Ch.  Rep.  12 it  Morgan  v.  Harris^ 
1786. 

17.  Bill  by  creditors  of  Thomas  Lord  Foley  and  Edward  Foley 
againft  the  truftees  under  their  father's  will,  for  an  account: 
the  trulls  of  the  terms  created  by  the  will  were  for  the  payment 
of  fcheduled  debts,  and  to  ma)ce  an  allowance  to  the  faid  Lord 
Foley  and  Edward  Foley^  remainder  to  the  faid  Lord  Foley  and 
Edward  Foley  for  life.  The  bill  ftated,  that  the  fchednUd  debts 
were  all  paid.  Demurrer  by  the  trufttes,  that  the  plaintiffs  had 
not  (hewn  any  right  to  the  difcovery,  or  relief  prayed,  overruled* 
the  ufes  for  which  the  trufls  were  raifed  bcin^  exhaufted,  a  truft 
refulted  to  the  tenants  for  Ufe«  %  Bro.  Cb.  Rep.  203.  Davidjoa 
T.  Foleji  1787. 

Upon  time  granted  to  an/wer  only,  a  demurrer  (though  only 
to  part,  and  anfwer  to  the  reft)  cannot  be  put  in.  2  Bro.  Cb^ 
Ca.   214.      Kenricky.  Clayton^  I'jZ'ji 

18.  A  bill  proper  for  a  difcovery  only^  prays  relief.  A  general 
demurrer  over-ruled,  but  without  cofls.  2  Bro.  Ch.  Rep.  280. 
Fry  v.  Penn  and  others ^  Mich.  1787.  Sed  vide  poji.  319.  Price  v. 
James  J  March  ^th,  1788,  where  the  demurrer  was  allowed. 
4  Bro.  Cb.  Rep.  480.     Collis  v.  Swayne^  S.  Ft 

19.  A  mother  gives  a  promiffury  note  to  a  truftee  for  the 
benefit  of  a  child,  of  which  (he  was  enfient.  Bill  afterwards  by  . 
the  child  to  have  the  agreement  entered  into  by  the  notje  eflab^ 
liflied.  The  mother  put  in  a  general  demurrer,  which  was  over- 
ruled, a  promiffory  note  by  a  woman  to  a  truftee  for  her  child 
not  being  a  nudum  pa^um.  2  Bro.  Ch.  Rep.  6iQ.  Seton  v.  Seton^ 
Trin.  1789. 

20.  Defendant  demurred  after  the  time  for  anfwerin^  was  out, 
but  before  any  procefs  of  contempt  had  iffued.  The  Chaucelior, 
on  motion  to  take  the  demurrer  off  the  file,  was  of  opinion,  that 
the  defendant,  till  affefted  by  procefs  of  contempt,  might  demur 
at  any  time.  3  Bro.  Ch.  Rep.  373.  Ea/l  India  Company  v.  Hench" 
many  Dec.  1791- 

21.  In  a  bill  to  perpetuate  teflimony  relative  to  a  ri^iU  of 
pmmon,  and  way,  th^  plaintiff^  claimed  in  ri^ht  of  th<;ir  citates 


or  aihervttfe.  Tbitf  was  conlklf re^  as  too  koAIy  i^ateJ,  and  a 
demurrer  thereto  allowed,  3  Bit4  Ck  Rep*  481.  Crefa  and 
Hhtrs  V.  MyWm^  Mji9ch  1792.  1  Vef.jun^  449,  S*  C. 

22.  Creditor  bjr  judgment  in  Jum^km^  filing  a  bill  here  for 
fati&fadlon  out  of  rents,  and  pro&s  remitted^  and  to  ba  remitted, 

,  imuft  ibew  his  judgment  to  differ  fcona  a  judgment  here,  (b  a# 

not  to  affed  the  land  ;  and  a  geueral  demurrer  wa«  allowed^  tkc 
bill  only  ftattng  plain tiiF  to  be  a  creditor  by  judgment  in  Jaffu4ca» 
5  Bro.  Cb.  Rep^  516.      Cutbcart  ▼.  Lewis^  Eafl.   179a*      X  V*S* 

23.  To  a  bill  dating  a  former  fuit  the  defendants  put  in  a 
general  demurrer.  Demurrer  over-ruled,  the  caufe  depepding 
being  fuch  as  would  not  be  eflFcAivey  and  the  fecond  bill  making 
new  parties.  4  Bro.  'CL  Rep.  60.  July  1792*  Law  and  others 
V*  Righy  and  others. 

24.  Elizabeth  Tyler  a  bankrupt  was  indebted  to  Utter/on  ;  but 
die  debt  being  fubfequent  to  the  bankruptcy,  he  was  not  per- 
mitted to  come  in  under  the  commilfion-  After  the  death  of  the 
bankrupt  the  creditor  obtained  judgment  at  law  againft  her  exe- 
cutor, and  then  filed  his  bill  againft  faimt  and  made  the  alQgnees 
parties,  as  having  in  their  hands  a  furplus  beyond  what  would 
fatisfy  the  debts  under  the  commiflion,  and  prayed  a  difcovery 
as  to  th  kt.  The  afEgnees  demurred  both  to  the  difcovery,  and 
relief.  Demurrer  allowed,  the  executor  being  only  liable  to  tho 
creditor,  and  the  debtor  to  the  executor  only.  4  Bto.  Ch.  Rep. 
fjo.     XJttetfin  V.  MaisPy  April  X793,  «  Vef.jun.  9;.  S.  C 

25.  Demurrer  to  a  bill  for  dower  over-rUled,  though  the  bill 
ftated  no  impediment  to  the  piaintifTs  fucceeding  at  law,  the 
court  being  of  opiaion,  that  as  the  title  to  dower  was  admitted 
by  the  anfwer,  there  was  nothing  to  be  done,  but  to  ailign  it, 
and  nothing  to  try  at  law.  4  Bre.  Ci.  Rep.  294.  Mundy  v. 
Mundy^  April  1^79  j.   zVef.jun,  122.8.0. 

26.  Demurrer  to  a  crofs  bill,  praying  to  have  an  ufurious 
fecurity  delivered  up,  allowed,  the  bill  not  offering  to  pay  the 
fum  really  due.  4  Bro.  Cb.  Rep.  436.  Mafm  v*  Gardiner^ 
Nov.  1793. 

27.  Upon  a  bill  by  an  heir  at  law,  for  difcovering  and  dcli- 
▼ering  up,  or  depofiting  title  deeds,  againft  perfons  in  poiTenion 
of  them  as  executors,  and  in  pofieflion  of  the  premifes  by  agree* 
ment  with  the  tenant  by  the  curtefy,  pfaintiff  need  not  ftatc 
every  link  of  his  title,  for  the  defendants  have  no  title  themfelvel 
to  the  deeds,  and  the  court  will  not  confine  plaintiffs  to  ftate 
their  title  modo  iifhrma^  without  giving  them  the  affiftaince  which 
the  produAion  of  the  deeds  might  afford ;  and  over-ruled  a  general 
demurrer  put  in  by  oue  of  the  defendants.  X  Vef.jun.  7  a-  Ford 
V.  Peering^  Dec.  1789. 

28.  The  bill  was  for  an  account  of  all  foms  diiburfed  and 
received  by  the  defendant  on  account  of  certain  contrails  therein 
mentioned,  and  that  he  might  be  decreed  to  pay  what  (hould  be 
found  due.    The  bill  ftated,  that  the  defendant  was  appointed 

rcfideut 
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ftfident  at  tha  Eajl  India  Company's  faAory  at  Moldab^  at  d 
fucnih/y  Jalary,  and  that  he  entered  into  a  combiaatioa  with  the 
board  of  trade  at  Fort  JFilJiam  to  defraud  the  coropanj*  hj 
fapplying  the  Company  with  filk  at  a  mucK  higher  price  than  he 
gave  for  It,  which  was  ftatedy  together  with  the  letters  which 
pafled  between  him  and  the  board  of  trade  upon  the  fubjeA.  The 
court  thought  that  charging  tif  defendant  mtb  being  rejtdent  at  the 
company* sfaStorj  at  Moldah  at  a  monthly  falarp  was  not  a  (ufficicnt 
charge  that  he  was  a  fa£ior,  and  that  the  bill  did  not  fuSciently 
conne£l  the  fraud  alleged  with  the  tranfadioii  refpe£ting  which 
the  account  was  prayedi  and  a  demurrer  to  the  biU  was  allowed* 

1  Vefjun.  287.  May  1791.     Eajl  India  Company  y.  Henchman. 

29.  Bill  by  mongagor  againft  mortgagee  for  redemption,  di4 
not  date  pofieflion  within  twtnty  years,  otherwife  than  by  faying 
that  in  or  about  the  year  1770  plaintiff's  anceftor  died,  and  that 
foon  after  plauntiff  took  pofieflion.  Demurrer  that  the  bill  onlf 
ftated,  that  in  or  about  the  year  1770,  *^  which  was  twenty  years 
**  hefore  the  KJI^led"  fie.  this  is  a  fpeaking  demurfer,  there  is 
argument  in  the  body  of  it,  viz.  <^  in  or  atout  the  year  17709 
**  which  is  twenty  years  before  the  bill  filed/'  and  therefore  bad^ 

2  Vef.  jun.  83.     Edfell  v.  Buchanan^    March  1793*    4  '^^*  ^^^ 
Rep.  254.  S.  C.  2  r^.  ZAX.  S.  P. 

30.  Bill  ftated,  that  the  defendant  had  pirated,  copied,  and 
publiQied  certain  prints,  and  engravings,  which  were  the  property 
of  the  plaintiffs,  and  prayed  an  account,  and  delivery  of  the  copies 
enfold,  and  an  injunf^ion  \  but  by  the  bill  it  appeared,  that  the 
plaintiffs  were  jointly  interefted  in  one  only  or  the  faid  works  \ 
that  plaintiff  Harrifon  was  alone  interefted  in  two  other  of  thp 
works ;  and  that  the  plaintiff  Clufe  had  no  intertft  in  them.  De- 
iniirrer,  that  the  demands  of  the  plaintiffs  being  joint,  and  feveral' 
ought  not  to  be  joined  in  the  fame  bill,  allowed.  2  Vef.juu.  325. 
Harrifon  y.  Hogg^  May  1794. 

31.  Where  the  plaintiff  is  entitled  to  the  difcovery,  which  he 
feeks,  in  fupport  of  an  a^ion,  a  prayer  for  genrral  relief,  or  for 
relief,  which  is  confifquen(ial  to  the  prayer  for  difcovery,  as  in^ 
junAion,  will  not  vitiate  thi  bill,  and  a  demurrer  upon  that 
ground  w;as  over»ruled.  2  Vef.jun.  514.  Dec.  1794*  Brandon 
V.  Scurds. 

32«-  Plaintiff  having  btofight  an  aQion  againft  the  defendant  to 
recover  payments  made  for  infuring  lottery  tickets,  prayed  a  dif<* 
covery«  and  an  account,  but  offered  to  allow  payments  made  J^ 
the  defendant,  as  the  defendant  could  sot  have  that  advantage  at 
law ;  on  which  account  a  demurrer,  which  had  been  filed  by  the 
defendant,  was  over«rule4«  2  Vef.jyn.  517.  Brands  v,  johm 
Jon^  Dec.  1 794* 

33*  Bill  againft  bankrupt  and  aflignces,  charging  a  frauduleot 
bankruptcy  to  defeat  the  plaintiff's  execution,  and  ftating,  thafi 
under  an  agreement  with  the  affigneea  for  an  arbitration^  thf 
phintjff  depofited  the  goods  for  (ale,  the  produce  to  be  in  tru^ 
according  to  the  awardj  that  he  had  Iqft  hii  Hpyi  and  thp 
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afiignee^  had  obtained  the  original  from  the  perfon  with  whom  it 
was  depofited  for  the  benefit  of  all  parties,  and  refufed  infpe£lion. 
The  •  bill  prayed  a  difcovcry  and  injunGion.  beoiurrer  by  the 
bankrupt,  that  he  was  not  concerned  in  intere(l»  and  that  the 
difcovery  was  matter  of  evidence  between  the  plaintiff  and  the 
other  defendants,  to  which  he  might  be  examined  as  a  witncfs. 
The  bill  charging  collufion,  dcmarrer  was  over-ruled.  2  Vef. 
jun.  642.     King  V,  Martin^  July  1 795. 

34.  After  judgment  by  default  in  an  zSdon  upon  a  dividend 

imder  a  commifBoh  ot  bankruptcy,  the  aflignees  filed  a  bill,  for 

difcovery,  and  to  have  the  jTtoof  of  the  debt  expunged.    De« 

murrer  allowed,  the  courfe  being  by  petition.     2  Vef.jun^  66tf. 

'  Clarke  v.  Capron^  ^uly  1 795. 

35.-  Bill  prayed  that  the  defendant  might  (late  the  particulars 
of  his  pedigree  as  heir,  and  of  the  births,  baptifms,  marriageS) 
deaths,  and  burials.  Demurrer  allowed.  9  Vef.jun.  ^79.  Ivy 
v.  Kehwicbf  July  1795, 

'  36.  Demurrer  (as  to  fo  much  of  the  bill  as  had  not  been 
anfwered  in  the'anfwer  to  the  original  bill)  bad,  in  not  expreffing 
particularly  the  parts  of  the  bill  demurred  to.  i  Anftrutber^  5. 
Myndv*  Francis^  Eaji.  32  G.  3.^  . 

37,  To  a  bill,  dating,  that  the  defendant  had  undertaken  to 
promote  the  plaintiff  to  the  fteps  of  a  lieutenant  and  captain  in 
the  army  for  260  /.,  for  which  the  plaintiff  gave  him  a  bill  of 
elchange ;    that  plaintiff,  foon  after  his  promotion,  was  illegally 
*  deprived  of  his  commiflions  by  the  defendant ;  that  taking  money 

for  commiflions  was  contrary  to  the  king's  order;  and  that 
defendant  had  not  returned  the  faid  commiiTions  to  the  war-office, 
as  obtained  by  purch.ife,  according  to  the  pradice,  where  they 
may  be  fold.  That  the  draft  had  been  put  in  fuit,  and  that  the 
money  was  in  the*  (hcriff  *s  hands  in  execution  ;  and  praying  an 
injunftion  and  return  of  the  money,  and  cancelling  the  draft. 
'A  general  demurrer  was  filed,  and  over-ruled,  for  to  a  bill  feeking 
relief,  general  demurrer  to  the  difcovery,  as  fubjeQing  the  de- 
fendant to  penalties,  is  bad.  3  ^nfiruthn^  y>o*  JVhittinffi^^ 
•   y.Bourgoyne,  Eajl*  37  G.  3. 

yvfa«^si8.  *  (F)  To  Bills.    Want  of  Parties. 

I.  X1I7HERE  there  has  been  a  poflcffionof  a  fifliery  for  a  confix 
^^  derable  length  of  time,  a  perfon,  who  claims  a  fole  right 
to  it>  may  bring  a  bill  to  be  quieted  in  the  poiTei^on,  (hough  he 
has  not  eftablifbed  his  right  at  law ;  and  it  is  no  obje&ion  upon 
a  demurrer  to  fuch  bill^  that  (he  defendants  }iave  diftind  rights, 
%r  upon  an  iffue  to  try  the  general  right,  they  may  at  law  tak^ 
advantage  of  their  feyeral  exemptions,  and  diftin£b  rights.  And 
as  in  this  cafe  there  is  one  general  right  to  be  eftabKQied  againft 
all,  the  bill  is  proper,  i  Ath.  282.  Mayor  ofTgri  v.  PUkington 
-  '^tidotSerj.Dx.  i7St.  *   .        - 


2.  Part  of  a  (hip's  cfew  appoint  two  to  be  agents :  on  a  bill  foi^ 
an  account  the  reft  muft  be  parties^  and  a  demurrer  for  want  of 
patties  allowed.     2  Vtf.  312;    Leigh  v.  Thomas^  June  1751- 

(G)  To  Bills.    Matter  at  Law,  and  want  of  Equity,  i^'^vs- 

m 

I.  r\EFENDANT  demurred  to  the  plaintiff's  bill  to  eftablifli  t 
^^  right  to  an  oyftcr  fiflicry,  and  to  be  quieted  in  poflcfliort 
of  ity  as  being  a  matter  properly  triable  at  law.  Demurreif 
allowed  \  for  where  the  queftion  is  between  two  perfons»  neither 
of  them  can  come  into  equity  till  the  right  if  firft  tried  at  law. 
2  AtL  483.  Lord  Tenbam  v.  Herbert^  Dec.  I742>  otherwffe  where 
the  parties  are  numerous. 
2.  Bill  for  difcovery,  and  delivery  of  a  fettlement,  under  wbicb 

Elaintiff  claimedy  and  other  title  deeds,  and  pofleffion  of  the  eftate* 
)emurrcr  to  all  the  relief  and  to  all  the  difcovery,  except  of  the- 
fettlement,  for  want  of  equity ;  the  anfwer  which  was  ptit  in 
admitted  the  fettlement,  and  offered  to  produce  it ;  and  denjed 
that  the  defendant  had  any  other  relative  to  the  plaintiff's  title ; 
the  title  beine  legal,  the  court  only  ordered  the  fettlement  to  be 
produced  at  we  trial.  Though  the  title  is  legal  the  plaintiffs  have 
a  right  to  the  difcovery,  and  to  the  produfiion  of  the  deed  to 
remove  a  termi  which  might  be  fet  up  as  an  impediment :  this  is 
a  fpecies  of  relief,  therefore  the  anfwor  over-rules  the  demurrer* 
Defendants  had  leave  to  amend.  2  Vef.jun.  459,  Menifin  v.  . 
AJbley^  April  1 794.  \ 

( I )  To  Bill.     Length  of  Time.  yWytg^ 

I.  pvEMURRER  to  a  bill  of  review ;  becaufe  no  errors  on>the 
^^  face  of  the  decree ;  and  that  befide  there  was  length  of 
time,  which  would  prevent  opening  the  inroiment.  Demurrer 
ovcr«^uled,  as  fuch  matter  ought  to  be  pleaded  \  for  there  are 
feveral  exceptions,  which  may  fave  time,  as  infancy  and  coverture. 
2  Vef.  110.  Gregor  v.  MsUfivorth^  Dec,  1750.  I  Bro.  ParL 
Caf.  95.  S.  P.  vide  3  Wms.*s  Rep.  287.  note,  contri.  Aggari  v. 
Ricierill,  3  Atk.  225. 

2.  Demurrer  to  a  bill,  charging  fraud  in  the  mifreprefentatioa 
of  the  value  of  an  eftate  to  vendor,  on  the  ground  that  the  tranfao* 
tion  was  twenty-feven  years  old,  and  had  been  confirmed  by  a 
deed  twenty-three  years  fince.  Demurrer  over-ruled.  And 
the  coun  faid,  that  length  of  time  was  no  reafon  for  a  demurrer  \ 
Ithat  it  'wd:.  only  a  concluGon  from  h&s,  iQiewing  acquicfcenccy 
and  was  not  matter  of  law  ;  that  he  could  not  allow  a  party  to 
avaU  himfelf  of  an  inference  from  h&s  on  a  demurrer.  3  £r9^ 
Ch.  Rep.  633.  June  1792*  Earl  of  Dehraine  v*  Browne  and 
dbert. 


174  ZJemurreti 

« 

TWjer^  (K)  To  BUls.     Where  it  is  to  fubjed  to  t  Penalty, 

Forfdture,  &c, 

!•  A  S  to  fuck  part  of  the  bill  as  prayed  a  cfifcovery  of  any  and 

^^  what  montcs'paid  or  advanced  by  the  defendant  Carter  to 
JEvans^  on  account  of  the  futts  in  the  bill  mentioned,  or  for 
carrying  on  the  fame  \  it  appearing  that  the  defendant  Carter  was 
sot  ft  party  to  fuch  fuits,  he  demurred  thereto;  for  that  the 
praying  of  fuch  difcovery  had  a  tendency  to  charge  the  defendant 
with  maintenance*  Demurrer  over-ruled  ;  the  defendant  Carter 
bein^  a  party  intercfted  in  the  event  of  the  fuU8>  therefore  his 
aidvancing  money  to  carry  them  on  not  maintenance.  3  Wms.  ' 
Rep.  ^'jS.     Sharp  y.  Carter ^  Trin.  1735. 

2.  An  executor  brings  a  bill  for  the  difcovery  of  the  defend- 
ant's marriage,  who  demurs ;  for  that  if  (be  were  to  difcover 
what  is  aiked,  it  would  be  a  forfeiture  of  her  legacy  of  X50oV., 
as  It  is  given  conditionally ,  if  fhe  marries  with  the  confent  o£ 
the  truftees  under  the  will.  Demurrer  allowed :  Oie  cannot 
anfwer  to  the  marriage  without  (hewing  at  the  fame  time  it  was 
agaifift  confent.  2  jlfL  393.  Cbaunccj  v.  Tabouricriy  Aug.  174^* 
Vide  I  Atk.  539.  S.  P-  2  Vcf.  265.  S.  d 

3\  A.  gives  his  wife  the  whole  furplus  of  his  perfonal  eltate ; 
but  if  (he  marries  again,  then  (he  is  to  deliver  up  half  to  his 
brother  and  his  heirs.  Bill  to  difcover  whether  (he  was  married. 
She  demurred  to  the  difcovery,  as  it  would  fubje£^  her  to  a , 
forfeiture.  This  being  a  conditional  limitation  of  an  eftate  over, 
r  flie  mull  (hew  (he  has  perforined  the  condition.     Demurrer  over- 

ruled.    3^/i.  260.     Lucas  V.  Evans f  ^//g.  174;. 

'4.*  The  defendant,  as  to  fo  much  of  the .  bill  as  fought  to 
iifcover  whether  after  inftttution,  istc.  to  A.  he  was  not  pre* 
feirted  to  two  other  livings,  and  in(litated,  }Jc*  demurred,  as  fuch 
difcovery  tends  to  (hew  an  avoidance  of  A»  Demurrer  allowed. 
3  Atk.  457.     Bateler  v.  Allingian,  March f  1746* 

5.  Demurrer  lies  to  a  bill  for  difcovery  of  an  a(&gnment  of  a 
leafe  without  licence,  if  the  forfeiture  is  tkot  waved.  I  F^.  $6. 
Lord  Uxbridge  v.  Stave/and^  Nov.  1 747. 

6.  Information  by  Ae  Attorney-General,  praying  that  the 
defendant  might  di(cover  how  he  came  by  the  pole(fion  of  cer* 
tain  goods ;  whether  it  was  not  by  fraud,  violence,  contrivaace, 
Dr  other  means  ?  And»  whether  they  were  not  the  property  of  tMb 
ladiaiis,  from  whom  they  were  taken  by  the  defendanti  and 
ethers.  Defendant  demurred,  for  that  he  could  not  difeovtr 
how  liiefe  goods  came  into  his  poiie(fion,  becaufe  it  would  fob- 
jeft  him  to  a  fine,  or  corporal  puntfiunent ;  orthat  if  <he  Slewed 
Wt  gained  ^it  in  the  way  of  trade,  he  would  be  Ifaible  to  the  penlK 
ties  in  the  z&s  of  parliament  e(lab]i(hed  for  the  company. 
Demurrer  allowed,  i  Fef.  246,  Eaft  India  Company^.  Campbell^ 
June  1749. 

7.  Demunet 


7.  Demurrer  to  fuch  part  of  the  bill  as  fought  to  compel 
defendant  to  difcofer  a  confpiracy  or  alteflipt  in  defendant  in 
fettirig  up  a  child,  whom  (he  pretended  to  nave  had"  b^  a  perfon 
vrho  kept  her,  and  was  d«firous  of  having  a  child  by  her.  The 
demurrer  was,  that  it  might  tend  to  fubje£l  defendant  to  punl(h- 
ment,  or  fine,  or  the  penal  laws  of  this  kingdom.  Demurrer 
over-ruled.  The  fetting  up  of  a  badard  child  is  a  private  fraud, 
cbe$  act  impede  the  courfe  of  defcent  fo  as  to  defeat  the  heir  at 
law,  and  in  this  cafe  is  to  the  diiherifon  of  no  one.  2  Vef.  451. 
CheHuyndyr,  Lindon^  yuiy  1752.  ji  mother  has  teen  compelled  to 
anfwer  the  quejlion  where  her  child  was  born^  being  not  a  difcovery 
of  an  illegal  aB^  and  u  demurrer  to  fuch  a  bill  was  over -ruled. 
'xVef^%6.     Attorney-General  V.  Duplejfis^  Trin.   175 1. 

8.  Bill  againft  a  bankrupt  for  a  difcovery  of  tradings  and  of  the 
2€t  of  bankruptcy.  Demurrer,  that  he  was  not  bound  to  make 
any  anfwer  or  difcovery  which  may  be  made  ufe  of  by  the  plain* 
tifl^  for  the  purpofe  of  eflablifhing  any  commillion  of  bankruptcy 
againft  the  defendant)  or  may  tend  to  criminate  himfclf  or  fubjc^ 
him  to  the  bankrupt  laws,  over-ruled,  as  extending  to  the  trading, 
as  well  as  to  the  a£t  of  ban]truptcy,  to  which  it  mould  have  been 
confined.  But  the  Chancellor  faid,  he  did  not  mean  that  the  de- 
fendant fliould  be  a(ked  as  to  intention  to  defraud.  4  Sro.  CL 
Rep*  434*     Chambers  v.  Thampfon^  November  1793. 

9.  Bill  for  tithes,  praying  a  difcovery  whether  the  defendants 
had  not  aflbciated  together  in  their  defence.  Demurrer  allowed* 
I  Anflrutber^  22.     Oliver  v.  Hayvmd^  November,  32  G«  3. 

Vide  tit.  Difcovery,  (B). 


^7S 


(L)  To  Bills  by  Purchafors. 

Vide  tit.  Purchefir. 
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(M)  To  Bills.   For  not  fetting  forth  any  Title.      rviner  s^t. 

D  ILL  for  difcovery  of  defendant's  title  by  fetting  forth  a  fettle- 
^  ment,  by  which  he  claimed|  that  his  wife  upon  her  marriage 
fettled  the  premifes  to  her  feparate  ufe,  and  that  he  is  her  repre* 
fentative,  the  plaintiff  alleging,  that  if  the  fettlement  was  produced, 
it  would  appear  that  (he  was  only  tenant  for  life.  Demurrer,  for 
that  the  plaintiff  does  not  claim  under  that  fettlement.     Plaintiff  ' 

has  made  a  title  in  contradiction  to  that  of  the  defendant,  there- 
fore, generally  fpeaking,  he  has  no  right  to  look  into  defendant's 
title  \  but  the  bill  charging,  that  by  producing  this  deed  it  wttl 
appear,  that  the  title  of  the  wife  was  only  for  Ufe,  defendant  mnit 
anfwer.  Demurrer  over^ruled.  i  Vmt*  37.  ^roud  v.  Deaom^ 
A»gufl  1747.    iufr.  <67. 


1^6  petnttttet^ 

7Ym>r  c«^,,  ^N  J  To.  Bills  of  Revivor  or  Review; 

A  FTER  z  yerd\&  on  an  ifllie  diredecf,  deeds  were  dcereed  t# 
'^  be  delivered  up  to  the  plaintiff.  After  the  Mafter  had  fettled 
the  amount  of  the  cods,  but  befpre  report,  the  plaintiff  died.  Oa 
demurr<rr  to  fo  much  of  the  bill  by  hit  devifec  as  prayed  rerivort 
the  rou't  inclined  to  hold  the  rule  **  net  to  revive  for  c^s  wlf  not 
applicable,  where  the  party  to  receirc  them  dies ;  and  that  the 
taxation  would  relate  to  the  time  when  the  amouitt  was  fettled, 
fo  as  to  take  it  out  of  the  rule  :  but  the  demurrer  was  otrer-rtlled* 
becaufe  it  did  not  appear  by  the.  bill  that  the  decree  had  been 
executed.    2  VeJ.jun.  313*    M^^nn  v.  Scudamn^  March  1794. 

^■^'H-    (  Q^)  What  (hall  be  over-ruling  a  Man^s  owa 

Demurrer. 

I.  \1I  ;HERE  a  man  demurs,  for  that  the  bill  contains  fereral 
^^     matters  not  relating  one  to  the  other^  if  he  does  mor& 
than  deny  combination  and  confederacyi  he  over-rules  bis  de* 
murrer.     3  Ath.  727.     Dom  v.  Pmeock^  MarclK  1 750. 

2.  A  demurrer  to  the  relief  is  over-ruled  by  an  anfwer  to  the 
difcovery  of  the  fa&s»  on  which  the  relief  is  prayed.  3  ^ 
Jhrutber^  715.     Roberts  T.  Clayton^  Eafl.  3<S  G.  3. 

See  Difcovery^  Pka^  and  other  proper  titles. 

flV's^S'  (R)  At  Law.    la  what  Cafes;  and  how  confidercd. 

I.  T^EFENDANT  pleaded  a  (ham  plea,  plaintiff  demurred  and 
^^  ruled  defendant  to  join  in  four  ifays  ;  and,  before  the  ex- 
piration of  the  rule,  moved  that  defendant  (hould  plead  fuch  plea 
as  he  would  abide  by.     And  per  cur. — ^The  defendant  {halt  either 
(land  by  his  demurrer,  or  plead  fuch  a  plea  as  he  will  abide  bj. 
ferry  v.  Curtefan^  HlL  5  G.  2.  KtU  58. 
TbccMrt         2.  After  time  given  to  rejoin  ifluably,  the  party  may  demtrr 
liria  .d«.     if  he  will.     Matthews  v.  Wheat,  Hil.  8  G.  a.  Rep.  Caf.  BraB. 

to  be  an*         C. /^.  lit. 

liTaable  rcjouider  within  a  jud^e*!  order ;  but  U  being  fdd  that  the  repffcatioo  wai  fuck  at  that  the  defend* 
ant  WM  obliged  to  demury  the  pbuntift'  was  diredled  to  join  in  the  donurrer.  Milbect  ▼.  Farnery  Mich* 
ftyG.ft.  Baroety  16S. 

A  demuirer  it  an  ifluahle  plea  in  law  ;  therefore  the  defendant  may  demM  generaU;  after  a  Ml*  nr 
farther  time  to  plead.     Cale  v.  Mottram,  Bail.  6  G.  i*  Kel.  i  zf.  ' 

The  defendant  (who  had  obtained  time  to  plead  under  the  nfujd  temt)  ftrtcit  cut  die  joii:der  ^  iO"* 
added  by  the  plaintiff  and  demorred  to  the  replicationi  but  fo  bear  to  tlie  afliaea  that  the  p'aiotittt  '<* 
peding  a  trial,  had  the  record  made  up,,  and  adually  tried  the  caofe  before  he  heacd  of  the  dcmurfCf. 
lo  the  nest  term  the  court  fet  afide  the  verdi£^;  for  the  cooftruAiott  of  the  ttrmt  put  upra  dcfeodaatf 
when  they  alk  time  to  plead  it  not  to  oblige  them  in  all  ereitta  to  join  HTue  to  the  coont^i  bgto»y. 
where  the  replication  offera  *  fair  MSma^  and  affoids  no  rcafojublc  ciuifeof  demuricr.  l>r^^^^^fh 
Salt.  16G.1.  SU.  1185. 

Tin 


•m      •  *  . 
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Ttue  diftin^llpn  Is  between  a  real  ind  /air  dconuner,  and  1  iham  one ;  the  former  is  an  ifTuable  plea 
%iChin  the  intent  and  meaning  of  a  judge's  or:icry  requiring  the  pleading  of  an  iffuabie  piea  ;  the  latter  is 
only  an  evafion  of  it;  ftr  cur,  in  Gray  v.  Afliron,  Mich.  6G.  3.  Burr.  1788.  Though  a  frivoloui 
dtmurrtr  is  not  wichin  a  judge*t  order  for  time  to  ple^d  pleading  ifluably,  yet  where  it  is  apparently 
metnc  tu  cry  rhe  wcuH  of  'he  caufe  it  is  a  |ood  in'uai)le  (lea,  via.  an  iHue  in  law;  though  not  of  faft. 
Pertur.  in  VVr^ht  v.  Ruflell|  Mich.  14  G.  3.  BUckft  923.  ScJ  vide  Berry  v.  Anderfon,  Hii.  38  G.  3. 
yTcrm  Rrp.  B.  R.  53a 

3.  A  demurrer  cannot  be  received  after  iffi\e  joined,  therefore,  s.  c.  Praa. 
thou^'h  one  fadl;  be  averred  by  the  plaintiff,  and  another  denied  ^*|'  ^'  ^' 
bf  the  defendant,. and  fo  no  proper  iflue  joined,  yet  the  defendant  ^^  * 
raaft  watt  to.  takeadv^intage  of  it  in  arrell  of  judgment.    Calvera,c 

€t  MM.  V.  Pinturo,  Mich*  13-G.  2.  •  Harties,  8 4* 

4.  'Where  a  particular  defccl  or  lault  is  pointed  out  by  a  fpe- 
ctal  demurrer,  the  coyrt  will  not  couCder  it  as  furplufage.  Bar^ 
Imttf  V.  Evans,  Trin*  18  J5*  19  G.  2.    iWilf.  98.      . 

5.  Upon  a  fpecial  deipurrer  to  an  indidlment,  the  court  ( JT.  B,) 
mull  look  to  the  whole  record  to  fee  whether  they  are  warranted 
ia  giiriog  judgment  on  it)  and  therefore  it  is  open  to  objections 
as  well  to  the  jurifdi£lion  of  tl^e  court,  where  the  indiflment 
is  found,  as  to  the  fubje£l  of  the  indi£);ment«  Rw  v.  Fearnley^ 
Trin.  26  G«  3.  X  Ttrm  Rep.  B.  R.  3^6. 

(S)  Where  it  is  a  Confeffion  of  Matters  of  Fad.      7v?nw;i^. 

I.  TT'ACTS  which  are  ill  pleaded  are  not  admitted  by  a  demurrer. 
^    Pide  Sir.  842. 

2.  Information  qua  warranto  agaiiifl  defendant  for  exercifing 
an  office,  dated  the  office  to  be  of  public  truil.  Defendant  de- 
murred to  the  information,  and  objected  that  it  was  not  fuch  a 
pabitc  office  for  which  a  quo  tvarranto  would  lie.  Sed  per  Lord 
Hardtmcke^  C.  J.— -How  can  we  allow  of  that  exception  now, 
fince  the  information  lays  it  to  be  a  public  office  of  truft,  which 
you  have  confefTed  by  your  demurrer  ?  Judgment  for  the  king. 
Jteoi  V.  NiaU^  Eaft.  8  G.  3.  Rep.  temp.  Hardw.  106. 

3.  To  a  declaration  in  debt  for  an  amercement  in  a  court  leet 
containing  three  counts,  the  defendant  demurred  generally ;  but 
one  of  the  counts  (which  was  upon  a  mutuatus)  being  held  to  be 
good,  and  fucbas  could  be  joined  with  the  other  two,  the  court 
gave  judgment  for  the  plaintiff.  The  Duke  of  Bedford  v.  Aicock^ 
Trim.  22  if  23  G.  2.    i  tfilf  248.  252. 

(T)  General  Demurrer.      What  is  aided  by  it.    7Viner  s^-^- 

Duplicity,  Gfc. 

1.  A  N  rmmaterial,  or  unneecfTary  travcrfe  may  be  well  enough 
^^  on  a  geneiral  demurrer ;  but  it  is  ill  on  a  fpecial  demurrer. 

Courtney  V.  Satchweil^  Eaft.  12  G.  i.  Str.  694. 

*  2.  llie  pUintifF  cannot  take  ad vaintage  of  duplicity. in  the  dc'* 

fendani's  rejoinder,  upon  demurrer,  without  having  (hewn  it  for 
V01..IIL  N  caufe. 
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ciufc.     R.  til  Btoivning  v.  Dann  and  ^hersj    Mich.  9  G.  2.    Rep. 
temp*  Hardw.  167. 

3.  PlainttfF  declared  on  a  recognizsince  of  bail  without  fetting 
forth  the  condition.  Defendant  demurred  generally,  but  the 
plaintiff  had  judgment;  for  the  recognizance  in  the  declaration 
does  not  appear  to  be  conditional  but  abfolute  i  if  conditionaii 
the  defendant  might  have  pleaded  fful  titl  record.  Croffe^.  Porttr^ 
Mich.  II  Cj.  2.    Barnes ^  339. 

4,  Debt  on  bond  to  indemnifjr  plainttfFfer  beer  he  (hould  de- 
fiver  to  £•  Plea;  that  defendant  delivered  no  beer  after  the 
making  of  the  writing  obTtgatory.  Replication,  that  he  did  deliver 
to  fuch  a  fum.  General  demurrer  and  joinder.  Judgment  for 
the  plaintiff:  for  though  the  replication  does  not  fay  ^^befire 
^*  filing  of  the  Ml"  yet  this  being  matter  of  form  only,  it  is 
well  enough  upon  general  demurrer.  Thrale  v.  VMughan$  HiL 
16  G.  2.    Wiif.  5. 

j^«Baitho*  5.  Trefpafs  again  (I  fcveral  defendants  for  taking  and  impound* 
x^eu'd'''  *"8  cattle  ;  all  the  defendants  plead  the  general  iflue,  and  there« 
iiad.  loS.  npoii  iflue  is  joined :  two  of  the  defendants  plead  another  plea 
without  faying  by  leave  of  the  court.  The  plaintiff  demurs;  for 
that  the  plea  is  uncertain,  informal,  and  double,  but  does  not  fay 
what  the  duplicity  is,  and  fo  judgment  for  the  defendant;  for 
the  duplicity  ought  to  be  pointed  out  by  the  demurrer.  R^ey 
V.  Parkhurjl  ojid  others^  Trin^  21  £5*  22  G.  2,   i  tnif.  219. 

ft 

TVineroS.  (u)  Peremptory,     I41  what  Cafes. 

r.  tN  the  declaration  in  an  aQion  on  a  bail-bond,  the  plaintiff 
^   (l3ttd  the  iffuing  the  bill  of  Middle/ex ^^VLxnd  the  principal; 
the  defcnilant  pleaded  that  fuch  a  bill  of  Middle/ex  did  not  iffue, 
to  which  the  plaintiff  demurred  ;  but  the  court  were  of  opinion 
for  the  defendant  i  whereupon  it  was  moved  for  leave  to  with- 
draw the  demurrer  and  amend ;  but  the  court  would  not  even 
grant  a  rule  to  fhew  caufe,  Wright^  J.  obferving,  that  it  was  not 
ufunl  to  give  leave  to  amend  after  a  demurrer  has  been  argued 
(tfUnanac-  and  the  opinion  of  the  court  known  (4),  but  thatit  wascertainly 
onL°n^d^  the  ^"^P''^P^^  in  an  adlion  againft  the  bail.     Saxby  v,  Kirkies,  HiL 

dcfendanVs      27  G.  2.    Sny.   II6. 

plex  was  held  b^d  on  deoiurTcr  -,  baton  the  circumstances  of  the  cafe  the  couiC  f ufpendod  .the  jvooooiicin^ 
of  judgment  f«.r  a  wrek,  in  oider  to  gi\e  che  dcfendaoc  time  to  move  fur  leave  to  amend.  Rennell  v. 
Renncll,  Trin.  29  &  30  G  2.  Say.  317.  And  a:ter  argumenc  on  rpeclal  demurxer  to  a  declaration  in 
4ijfunf/it,  the  declaration  htng  held  tli,  lea\e  was  girco  Lo  ibc  plaintiff*  to  «ineBd  00  payment  of  coEc* 
i.ujiiu»  v.-Robinfon,  Hil.  21 CJ.  3.  Doug  6iO.     ' 

2.  After  demurrer  to  the  defendant's  plea  had  been  argued,  and 
the  matter  fteod  over  for  the  judgment  of  the  court,  a  rule  was 
made  to  (Iicw  caufe  why  the  plaintiff  fliould  not  have  leave  to 
withdraw  bis  demurrer  and  to  reply  to  the  plea,  and  no  caufe, 
being  fliew'n  the  rule  was  made  abfolute.  Giddings  v.  Giddiiigs^ 
Trills  29  to!  30  G.  2«     Say.  316. 

.       .  3-  I« 
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3.  to  trefpafs  the  defendant  took  iflue  upon  fome  of  the  p1ain« 
tiflp's  replicationsi  and  demurred  to  others ;  upon  the  trial  the 
iflues  were  found  for  the  defendant,  and  as  to  the  demurrers,  con- 
tingent damages  were  given.  Upon  arguing  the  demurrers  the 
court  were  of  opinion  for  the  plainciflF,  whereupon  the  defendant'^ 
counfel  moved  for  leave  to  withdraw  the  demurrers,  and  plead  to 
iflue :  a  rule  to  (hew  caufe  was  granted^  but  the  court  were  af- 
terwards clearly  of  opinion  that  this  could  not  be  done  after  tri^l 
of  the  ilTues  upon  the  fads,  and  they  fatd  there  never  was  an 
inftance  of  the  kind.  Where  the  demurrer  is  firft  argued,  before 
any  trial  of  the  iflues,  the  court  will  give  leave  to  amend ;  there 
the  proceedings  are  fuppofed  to  be  in  paper,  but  in  this  cafe  the 
whole  is  plvfinly  upon  record.  And  Dennifon^  J.  remarked,  that 
he  did  not  know  how  the  caufe  could  be  again  carried  dov/n  to 
trial.     Robififon  v.  RayUy^  Eajim  30  G.  2.  Burr,  3 1 5. 

(Y)    In  what  Cafes  a  Demurrer  makes  a  Difcon-  7 v^pgr  532, 

tinuance. 

A   Demurrer  to  a  plea  in  abatement  concluded  with  praying  Turner  ▼. 
**"    judgment   of  the   a&ion.     It  was   moved  to  amend  the  w**"?*!^ 
demurrer  by  making  it  pray  refpondeat  oufter^  which  the  other  fide  cit«j  by 
confented  to;  otherwife  the  court  could  not  have  given  leave  to  pennifon,]. 
amend,  becauft  the  demurrer,  as  it  then  (lood,  was  a  difcontU  *°  u^^k*'? 
nuance.     Alaynard  7.  Hopkins^  STrw.  25  W  2d  G.  i,  Sayer^/^6.       Ssd-vuUtM^ 

Anooymottf,  i  VTiiC  302. 

(A.  a)  Demurrer  to  Part,  and  Plea  to  Part  {a).       7vip<f5>3; 

(tf)r4ifktter(U),pLj. 

I.  T^HERE  were  four  counts  in  the  declaration.     Defendant 

*  pleaded  mn  ajfumpjit  to  three,  and  demurred  to  the  fourth.         , 
After  judgment  on  the  demurrer  the  plaintifl^  took  out  a  writ  of 
inquiry  and  executed  it ;  this  was  moved  to  be  fet  afide,  there  btin^ 

no  nolle profequi  on  the  roll ;  and  it  was  infided  that  the  plaintiff 
ought  to  have  taken,  a  ventre  tarn  to  try  the  iffiies  quam  to  inquire 
of  the  damages  upon  th^  count  demurred  to«  But  the  court 
permitted  the  judgment  upon  the  inquiry  to  (land,  for  the  de- 
murrer being  firft  determined,  the  plaintiff  cannot  be  fcnrced  to 
carry  down  the  caufe  to  niji  priuty  and  he  may  enter  the  noUe 
profequi  {a)  at  the  time  he  enters  the  final  judgment.  Fleming  v.  {«)  And 
Langtsn,  Mich.  0  G.  I.  Str.  ^%1.  upon  chit 

*  '  ^  ^"^  entry  there 
seed  be  noimercemcat  of  the  ^luatiff  frafa.fi  c/atmre,    D4viet  v.  Boyle,  Micb.  10  G.  z.  Str.  574* 

2.  The  defendant  pleaded  non  ajjfumpfit  to  part,  and  in  abate* 
meat  to  the  refidue  ;  upon  the  former  no  iffue  was  joined,  to  the 
litter  the  plaintiff  demurred.  The  defendant  figncd  a  nonpros^  for 
waat   of  a  replication   to  the  mn  ajfumpft^    and  joined  in  the 

N  7,  demurrer. 


«8o  JDtmutttv. 

demurvar.  After  Moment  judgment  was  given  for  the  fhifltiff, 
and  a  refpdndeat  aujler  awarded.  Upon  motion  the  court  foi 
alide  the  nonpros  on -payment  of  the.  cofts  thereof;  but  the 
defendant  was  not  allowed  the  cofts  of  the  motion.  Pact  v. 
Ellifcn  i^uM.  Hi/.  6  G.  a-  Reff.  Ca.  ProB.  C.  B.  83. 

3*  The  profecutor  in  an  information  in  the  nature  of  a  qtto 
warranto  demurred  to  pavt  of  the  defendant's  plea,  and  replied 
^0  five  other  parts  of  it.  But  upon  fonoe  cioubt  being  made  at 
the  bar»  and  on  the  beneh;  whether  fuch  a  mode  of  pleading  was 
warranted  by  the  prerogative  of  the  crown,  it  was  agreed  to 
amend  the  pleadings,  and  demur  generally  to  the  whole  ;  though 
the  court  rather  inclined  to  think  that  the  profecutor  might  have 
'  demurred  to  the  whole  pl^a,  and  alfo  denied  particular  parts  of 
k*   Rcpf  V,  Gineveri  Trin.  36  G.  3.  6  2Vn/J.  Rep.  B.  /2.  733.  (n.  j.) 

•  * 

7^**"^^  533-  (B.  a)  Judgment  on  Demurrer  on  Plea  to  the  Writ, 

or  en  Plea  in  Maintenance  of  the  Writ. 

I  T  jPON  demurrer  to  a  replication,  though  the  defendant's 
^  plea  be  faulty,  yet  if  it  appears  on  the  record  that  the 
adion  is  not  fhaintainable,  the  demurrer  is  right,  and  the  defend- 
ant  muft  have  judgment.  Pir  Lte^  C  J.  in  Booth  v.  Gametf^ 
Mich.   II  G.  2.  And.  31. 

2.  kCCiow  for  crim.  eon.     Plea  ift,  w/x  cul.  \  2il,  non  cuL  infra 
fex  anms.     Iflue  to  the  country  on  the^ift  plea,  and  demurrer  to 

thft  latter.  On  the  trial  there  was  a  verditt  and  damages  for  the 
plaintiff;  but  upon  the  argument  of  the  demurrer  the  latter  plea 
was  holden  good.  Per  tot.  cur. — There  mitfl  be  judgme?U  of  the 
demurrer  for  the  defendant,  ^wa  the  pbintifF  muft  hay€  no 
damages,  nor  muft  cofts  be  paid  on  either  fide  upon  account  of 
.the  trial.     Coke  v.  Sayer^  HU.  32  G.  2.  2  WVj.  85. 

3.  It  fcems  that  judgment  on  a  demurrer  td  a  plea  in  bar,  the 
matter  of  which,  even  if  well  pleaded,  would  be  no  defence  to 
the^a£lion,  is  to  be  conCdered  as  a  judgment  by  default.  ViSm 
Barney  v.  luhh^  Mich.  35  G.  3.  2  H.  BlackJ.  352. 

7Vi«er;33.    (C.  a)  Other  Cafes  refpeding  Demurrers  ^i  Law. 

Pradic©. 

1.  'T'HE  defendant  cannot  wave  a  general  demurrer,  and  inftcad 

-*     thereof  give  a  fpecial  plea,  or  fpecial  demurrer;    but  he 

may  ftrike  out  a  fpecial  demurrer,  and  return  the  book  with  the 

(»)  But  the  general  iffue,  or  a  general  demurrer.    Vide  note  (a)  to  rule  Trin. 

CO  tbide  by  bts  fpecial  demurrer,  in  which  cafe  he  muft  eleA  immediately* 

The  rule  in        2.'  The  pLiintiff's  attorney  (hall  deliver  all  the  demurrer  books 
Be1i!h*u  *    ^^  ^^  ^^^  ^'"^^  Jufticc  atid  the  reft  of  the  juftices  of  the  court 


Demurrer*  i8x 

of  Common  Pleas,  aad  the  defendant's  attorney  fhall  paj  the  for  the  plain. 
plaintiff's  attorney  for  two  of  the  faid  books  two  days  at  Icaft  be-  "^<"  ^** 
foretheday  appointed  for  arguing  fuch  demurrer;  and  the  defend-  JeuIJl^^tbe 
ant  (hall  not  be  heard  by' his  counfel  when  the  caufe  comes  on  to  demurrer- 
be  argued,  unlefs  fuch  payment  be  toadc  as  aforefaid.     Rc^  Gen.  J^^  ^hilf* 

C  A   MicL  6G.  2.  juftlce.  lad 

the  Sensor  Juttke ;  and  for  the  defendaiDt  or  htf  aitomey  to  ddirer  the  booki  to  the  other  two  Tufticec  ; 
and  if  one  part?  ne^ir(k,  then  the  other  party  to  deliver  them  at  the  QO&t  of  the  one  ncglr^ing  ;  aad 
the  praA'ce  is  to  deliver  them  two  days  before  the  day  or  ar|;uinf at.  f^ir  rulcC|  Micb.  17  Car.  !• 
£aft.  a  Jac.  2.  and  notes.  * 

3.  A  demurrer  mud  be  entered  on  the  roll  of  the  term  it  is 
joined  in,  according  to  the  rule  that  all  iOues  (hall  be  entered  of 
the  fame  term  wherein  they  arc  joined.  Cortizos  v.  Munez^ 
Trh.  6  y  7  G.  2-  Barnes^  ',2b\ 

4.  Motion  for  leave  to  withdraw  a  demurrer  to  an  information 
in  nature  of  a  quo  ^varranto  ag^infl  the  defendanti  and  that  the 
plaintiff  might  t.)ke  judgment  a&  for  want  of  a  plea.  But  the 
Chief  Juftice  faid  it  could  not  be  done  but  by  confent,  for  that 
none  can  withdraw  a  demurrer  but  the  crown.  Rex  v.  T^rer^ 
Eaft.  7  G*  2.  Cunn,  31. 

5.  Motion  for  leave  to  add  the  general  iffue  to  a  plea  of  tion 
affumpfu  infra  fex  annos  refufcd,  the  application  being  made  after 
a  demurrer  to  \!^t  plea.  Peirfon  v.  Ivesy  Hil,  8  G,  2.  Rep.  Caf. 
fraa.  C.B.  114.  ' 

6.  It  was  movoJ  that  the  defendant  might  be  at  liberty  to  But  where 
withdraw  his  demurrer,  and  to  rejoin  iiTuably  to  the  plaintiff's  **»«?■"/ 

i.       .  r^     f%        .  -    ,      ''  1  •    rt     1    1  1  I   •     •«•  applies  in  a 

replication.     On  fliewing  caufe  it  was  objcdted  that  the  plaintiff  re^ion^bie 
had  loft  a  trial ;  but  it  appeared  that  the  defendant  being  fued  as  i«aie,heaBiy 
heir  to  his  father,  and  having  pleaded  rtens  per  defcent^  had  by  ^jm^^^'^o 
miftake  of  his  counfel  (as  was  owned)  demurred   to  the  replica-  pft^meocof 
tion  J  it  was  not  doubted  judgment  would  be  for  the  phintiff  on  cuib,  and 
the  demurrer,  whereby  the  plaintiff  would  recover   his  whole  Je^tiJr!!*' 
debt,  though  the  defendant  had  very  little  affets  by  defcent,  and  sh&ri.<k  v. 
was  willing  to   fatisfy  the   plaintiff  as  far  as  thofe  affets  would  Te«n?ie, 
extend.     The  court,  though  contrary  to  the  pra£lice  («),  confi-  io*g.«. 
dering  the  circumftances,    granted  the  motion  on  payment  of  Rep.  Caf. 
cofts.     Hunt  V.  Puckmore,  EajL   10  G.  2.    Rep.  Caf.  ProEi.  C.  B.  P«^-  C.  B. 
141.  S.  C.  Barnes^  155.  \l)yide 

Sutton  V.  Lacou,  Baft.  6  C.  1.  Pradl.  Reg-  ^*  ^'  151* 

7.  It  IS  irregular  to  move  for  a  concilium  before  delivery  qf  the  s  c.  Sharpc 
paper  book.      Buiier  v.  Hougkou^    Trin.  10  ^  1 1  G.  2.    Pra^.  ]^^^^* 
Reg.  C.B,  is^  '  •  ,6G.',. 

Bsrvtig  163.     Id  one  caic  it  is  fiid  to  have  bf^n  held  otherwifc.  Durrant  v.  Lynes,  Trin.  zo  &  1 1  G.  s. 
Ptad.  Reg.  C.  P.  154.    But  vi4t  ^rumwrll  v.  Gaioeit,  one,  ttc,  '1  lin.  18  5c  19  G.  a.  Barnes,  165. 

8.  The  defendant  demurred  to  the  plaintiff's  furrejoinder,  and  ^/</f  Bland 
the  plaintiff  joined  in  demurrer.     A  ftcrwards  the  plaintiff  made  ^'^P'^^^^' 
it  a  concilium^  put  it  in  the  paper,  and  nobody  appearing  to  fup-  B.R.530. 
port  the  demurrer^  obtained  judgment.     It  was  moved  to  fet  afide 

N  3  the 


the  jadgment,  becaufe  the  rule  for  the  concilium  had  never  been 
fervcdy  or  any  notice  given  of  putting  it  in  the  paper.  But  the 
court  faid  it  was  the  duty  of  the  defendant  to  ftarch.  Forbes  v. 
Lord  Middliton^  Mich,  19  G.  2.  Str.  1247. 

9.  The  defendants  demurred  to  the  replication  to  one  of  the 

EleaSy  and  ilTues  were  taken  on  the  others ;  in  fuch  cafe  the  plaintiflf 
at  a  right  to  argue  the  demurrer  either  before  or  after  the  trial ; 
though  it  is  better  to  argue  it  before  the  trial,  becaufe  it  may 
put  an  end  to  the  whole,  and  fo  be  the  means  of  faving  expence. 
Per  cur.  iri  Dubcnltj  v.  Page^  Eaft.  28  G.  3,    2  Ttrm  Rep.  B.  R. 

392-  .... 

10.  In  an  i£lion  on  the  cafe  for  a  nuifance  againft  two  defend- 
ants, the  declaration  contained  two  counts,  but  in  the  fecond 
only  one  of  the  defendants  was  named.  The  defendants  de- 
murred, and  the  plaintifFs  entered  a  noHe  profeqtti  as  to  that  count; 
but  the  court  were  of  opinion  this  could  not  be  done ;  however 
ihey  gave  the  plaintiff  leave  to  amend  on  payment  of  coOs« 
DrummoftJ  y.  Dor  ant  and  another ^  Trin,  31  G.  3.,4  Term  Rep, 
B.  R.  360. 

For  more  of  Demurrer  in  general,  fee  Amendment  and  Jeofails^ 
Pleadings,  Plea  and  Demurrer,  and  other  proper  titles. 


c  A  ]  SDeoiidnD. 


I.  'THE  coroner's  inqueft  found  that  A.  B:  fitting  on  his  waggon 
^     accidentally  fell  to  the  ground,  and  th^t.the  horfcs  draw- 
ing the  waggon  forward,  one  of  the  fore  wheels  crufhed  his  head, 
of  which  he  inflantly  died;  and  they  concluded  that  the  wheel^ 
on  which  they  fet  a  fmnll  value,  only  moved  to  his  death.     A 
motion   was   made  on   behalf  of  the  lord  of  the  franchife  for 
etuaflii!*g  this  ir^quifitton,  upon   affidavits  tending  to  (hew  that 
s  p.  "nVirx  the  cnrt  and  horfcs  were  equally  inflrumenta),  which  indeed  the 
V.  Drew,       firitiin;;  of  the  jury  fufSciently  implied.     But  the  court  was  very 
lie  2.       ^^^^^  ^^^^^  n^fither  this  court  nor  the  coroner  can  oblige  the  jury 
Str  267.       to  conclude  otherwife  than  they  have  done,  and  would  not  fuflPer 
vponche       the  affidavits  for  quafhing  the  information  to  be  read.     Rex  y. 

Z^^^U.      ^^'!f'^  ^^^'^*-  ^  ^-^A  S  G.  2.'  Fofl.  Crown  Law,  266. 

2.  But  though  when  juries  have  taken  upon  them  to  ufc  a 
judgment  of  difcretion  not  ftriftly  within  their  province,  for 
reducing  the  quantum  of  the  forfeiture,  the  court  of  K.  15.  has 
refufed  to  intcrpofe  in  favor  of  the  crown  or  lords  of  the  franchife ; 
it  hath  frci^uently  inttrpofed  its  authority  as  fovereign  coroner  in 

tl)i9 


Ais  cafe,  and  alfo  in  that  of  fuicide,  \n  favor  if  thefuhjtB^  and  to 
jMve  the  forfeiture^  but  will  not  do  it  in  either,  cafe  to  his  prejudice* 
Fffl,  Crofun  Law^  266. 

3.  By  a  **  prefemment  or  inquifition  found  by  the  grand  jury 
«  of  the  county  of  lori  at  the  general  feffions  for  that  county, 
<^  it  was  found  that  the  mare  of  f.  K.  was  the  caufe  of  the  death 
<<  of  one  H^,  S.,  and  was  of  the  value  of  to/."  The  coroner 
had  not  taken  an  inquifition,  and  the  lord  of  the  manor  finding 
himfclf  likely  to  lofe  his  deodand,  applied  at  the  adizes,  when 
this  prefentment  or  inquiiirion  was  found.  Being  removed  into 
3.  R.  by  certiorari,  and  demotion  made  to  quaOi  it,  upon  the 
ground  that  the  .grand  jury  had  no  authority  to  take  it  under 
their  general  charge  from  the  judge  of  affize;  the  rule  wa« 
made  abfolute,  for  being  an  o(Hce  of  entitling,  it  ought  to  be 
publidy,  and  openly  found.    Rex  v,  KUiinghallt  I  'Burr.  17. 

4.  This  forfeiture,  which  is  not  now  applied  to  fuperftitious 
ufes,  is  part  of  the  revenue  of  the  crown,  unlefs  when  lords  of ' 
franchifes  are  entitled  to  it  by  grant;  for  no  man  can  preicribe  to 
it.     Foft.  Crown  Lmw^  265. 


Departure.  £A3 


(A)  In  pleading  {a).     What  is.  yvinersit. 

S^a)  One  reafisn  why  a  drpjrtore  in  plrading  is  never  allowed,  h,  ))ecaufe  records  would  by  fuch  man* 
Hcr  of  |^le<iding  b«  r<unoac  into  endlefs  pr  nixiry  ;  for  if  it  were  to  be  allowed,  cheo  he  who  has  departed 
from  a«id  relinqutihed  his  lir(^  plea  or  defence  might  rcfort  to  a  fecond,  third,  or  numbetlefs  defences, 
pleading  in  thit  mioner  would  b  come  infinite  j  he  wh>  hid  a  bad  caufe  would  never  bc<broogUt  to  an 
HTae,  nor  could  he  who  hM  a  good  one  rv?r  obtain  juOlce.     y;de%  Wllf.  98. 

I>epjirture  10  an  iinina  trial  point  is  only  6tiit€L  m  foriOy  and  muil  be  ibe«m  for  caufe  of  demttttcr* 
Per  i'arker,  C.  J.  io  Cole  v.  Hawkiof^  SCr.  fti* 

• 

I.  ACTION  upon  the  cafe  upon  feveral  premifes;  the  de« 
^^  fendant  pleads  infancy ;  the  plaintiff  replies  it  was  for 
neceflliries,  aad  the  defendant  rejoins  ;  an  account  dated  qoodque 
fuperittde  prad.  quarens  exoneravit  the  defendant*  On  demurrer 
judgment  was  given  for  the  plaintiff,  becaufe  the  rejoinder  was  i 
departure  from  the  plea.  Hillur  v«  Plympion^  /£fA  7  6.  i« 
Str.  422. 

2*  Debt  on  a  recognizance  of  bail ;  the  defendant  pleads  no 
ca.fa.  againfl  the  principal }  plainti£F  fets  out  one;  and  the  de« 
fendant  rejoins  erronice  etnanavit :  this  is  a  departure,  ptr  cur* 
Judgment  pro  quer.  Hjder  v.  Warren^  Trin^  3  £^  4  G.  2« 
^ortefc.  333. 

N  4  3.  Debt 


I  $4  £)(partut;e« 

3.  Debt  brotighe  h.y  a  IherifFagainft  his  bailiflF  on  a  bond  given 
for  the  due  performance  of  his  duty,  and  amongft  other  things 
to  pay  to  the  flienfF,or  under  (heriff  20</.,  as  a  fee  for  every 
defendant's  name  in  every  warrant  in  mefne  procefs.  The  de- 
fendant pieatls  that  he  paid  this  20  d.  for  every  name  in  every 
warrant  on  nicfiic  procefs.  The  plaintiff  replies  that  a  capias  was 
tak^n  out  againft  J.  £•  and  a  warrant  granted,  and  he  did  not 
pay  the  aoi/.  The  defendant  rejoins  the  ftat.  23  H.  6.  and 
3  G.  I.,  that  no  (heriff  ftiali  let  or  fet  the  office  of  fhtriff  or 
under*iheriff|  or  bailiff  to  farm,  {5*^.  Plaintiff  demurs,  and  held 
per  cur*  to  be  a  departure  in  the  defendant  to  plead  fird:  he  had 
paid  the  20^.,  and  then  rejoin  he  ought  not  to  pay  it;  and  to 
plead  a  plea  at  common  law,  and  then  rejoin  a  Itatute.  Baiiantin^ 
V.  Ir%fin^  MicL  4  G.  2.  C.  B.  Fortefc,  368. 
Mitthcw*  4.  AffumpGt  was  laid  t6^\Jifarch.  Defendant  pleads  a  tender 

Str^fcoT*  ^^^^^  the  aflion  brought,  to  wit,  the  2d  April :  plaintiff  replies, 
S.  C*  "  ^^^^  after  the  proniifc  made  in  the  declaration,  and  before  the 
tender,  he  fucd  a  latitat  the  12th  fibruary^  in  the  fame  year, 
returnable,- tsTt-.  ahfaue  hot^  without  this  that  defendant  made  a 
tender  before  th^  12th'  February,  Upon  error  brougfit  the  repli- 
cation was  held  well,  and  judgment  for  the  plaintiff  was  aifirmed. 
Spicii'r  V.  Mat  thews  y  Alich.  4  C.  2.   Cam,  Scacc   Fcrtffc,  21 S* 

5.  Debt  on  bond  ;  oyer  of  the  condition,  M'hich  was  ifor  the 
performance  of  an  award,  and  plea  thar  the  arbitrators  made  no 
award ;  rcpKcalion,  (hewing  an  award  and  non- performance 
thereof  by  the  defendant ;  rejoinder,  that  there  were  ether  caufes 
between  the  parties  depending,  dating  them,  and  that  as  the 
arbitrators  had  taken  no  notice  thereof,  it  was  no  aw.ird.  De- 
murrer irtde  and  joinder,  and  judgment  for  the  plaintiff,  bccaufc 
the  defendant  in  his  rejoinder  departed  from  his  plea.  Harding 
•V.  Hclmes^  HiL   19  G.  2.   i  ^'/yi  122, 

6»  Set.  fa,  upon  a  recognizance  of  bail ;  the  defendant  pleadt 
that  the  venue  is  in  the  county  of  Southampton  and  the  bail  was 
acknowleged  in  MiddUftx^  and  that  no  ca.  fa,  was  taken  out 
again  ft  the  principal  j  the  plaintiff  replies  a  ca.fa.  iffucd,  and 
returned /;^/i  2^  j/;v^;i/i/j  ;  the  defendant  rejoins  that  tl>e  en,  fa, 
did  not  lay  four  days  in  .the  (hcriff's  office.  Demurrer  and  judg- 
ment for  .the  plaintiff,  tins  being  clearly  a  departure.  Elliott  i. 
Lave^  Mich.  26  G,  2.   1  Wilf  3  34* 

7.  •  Debt  on  bond  conditioned  that  A-  B-  (hall  not  run 
away  during  his  apprenticeflnp ;  the  defendant  pleads  that  A.  1?, 
did  not  run  away  during  his  npprenticcihip.  Replication,  that 
j1.  B,  put  himfelf  apprentice  with  the  plaintiff,  to  fcrVe  from  fuch 
a  day  for  the  tcim  of  fcven  yenrs,  and  breach  affigned  that  he 
ran  away  before  the  end  of  that  term.  The  defendant  rejo'ms, 
that  the  agreement  between  the  plaintiff  and  dcfendiint  was,  that 
<rf.  B,  Aiotild  fyr^e  the  plaintiff  only  for  the  term  of  five  yearsi 
and  Concludes  with  an  averment.  'Ihe  plaintiff  demurs,  and 
afligns  for  caufe,  that  the  matter  in  the  defendant's  rejoinder  is  a 
departure  from  his  plea.     To  this  it  was  anfwered,  and  adjudged 

(baC 
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that  tb&  defendant  may  introduce  new  matter  in  explanation,  or- 
fortification  of  his  bar,  and  it  will  be  no  departure;  now,  here 
it  does  not  appear  by  the  condition  fet  out,  or  by  the  plea,  for  how 
long  the  term  was  to  be,  fo  that  the  tejoinder  is  only^an  explanation, 
or  fortification  of  the  bar  and  not  a  new  matter  of  excufe.  Loftg 
¥•  Jachfin,  Mich,  a-j  G.  2.  2  U^ilfl  8. 

8.  To  a  declaration  in  trefpafs  for  takinp;  and  impoiUnding  the 
plaintifi^s  mare,  the  defendant  pleaded  a  juftification  that  the 
mare  was  damage  fcafant  in  a  certain  Sorefk.  The  plaintiiF  re- 
plied a  right  of  common,  and  that  he  put  bis  mave  into  the  forefl: 
to  uTe  his  common  there.  The  defendant  rejoihed,  that  the  mare, 
at  the  time  when,  ^c,  was  fick  and  diftempered  with  the  mange, 
and  being  fo  fick  was  wrongfully  in  the  foreft  doing  damage.  It 
feenos'this  rejoinder  is  a  departure  from  the  plea,  and  the  defend-  * 
ant  (after  argument  upon  demurrer)  by  confent,  withdrew  all  his 
pleadings,  and  amended  by  pleading  a  cuftom  to  take  and  impound 
mangy  cattle.     Palmer  v.  Stene  and  another^  Trin.  32  tf  33  G.  2. 

9.  To  an  information,  in  the  nature  of  a  quo  ^warrantOf  calling;  • 
on  the  defendant  to  (hew  by  what  authority  he  exercifed  the  office 
of  a  burgefs  of  the  borough  of  NewcaJile-under^Lynet  he  pleaded 

a  cuftom  for  the  common  council  of  tiie  borough,  ^  the  major 
part  of  them,  to  admit  and  fwear  as  a  burgefs,  perfon  or  perfons 
having  attained  the  age  of  twenty -one  years,  as  the  fa  id  compioa         ' 
council,  or  the  major  Qart  of  them,  have  thought  or  might  think 
proper,  at  their  difcrction  :  and  that  every  perfon  fo  adfhitted  and  » 

(worn  hath  always  exercifed  -the  office ;  and  then  he  deduced  a 
titlcj  under  thiscuftom,  to  himfclf.  The  replication  firft  denied 
the  defendant's  admiffion,  and  alfo  the  cuftom,  as  pleaded;  and 
then  dated  a  cuftom  that  perfons  duly  qualified,  according  to  t^e 
cuftom  of  the  borough,  have  bftn  admitted  and  fwoin  burgefles 
by  right  of  fervitude ;  and  that  no  perfon  hath  been  or  ought  to  • 
be  admitted  unlefs  he  hath  ferved  an  apprenticefliip  for  feven 
years,  under  a  legal  indenture,  to  fome  perfon  refiding  in. the 
borough :  it  then  (tated  another  cuftom,  thai  perfons  were  admitted  , 

and  fworn  according  to  the  tight  an^i  title  by  which  they  claim,  and  . 
not  otherwile}  it  then  ftated,  that  the  defendant  had  claimed  to  be  « 

admitted  in  right  of  fcrvjtudtf,  and  was  admitted  in  that  right,  not 
having  ferved  an  appreuticeffiip;  and  concluded  with  a  traverfe, 
that  the  defendant  was  admitted  as  a  perfon  whom  the  common 
council  thought  proper,  in  their  difcretion,  to  admit.  The  de- 
fendant rejoined,  ftating  indentures  of  apprenticeftiip,  and  the 
fpecial  ctrcumftances  under  which  he  ferved.  To  lliis  there  was 
a  fpecial  demurrer,  becaufe  it  did  not  fortify  the  matter  pleaded 
by  the  defemiant  in  his  bar,. but  alleged  new  matter,  cpntrary  to 
the  plea,  and  was  a  departure  therefrom.  But  the  court  faid 
that  the  queftion  was.  Whether  the  replication,  tg  which  xht  re- 
joinder was  an  anfwer,  could  be  fupported  i  and  they  were  o£ 
opinion  that  it  could  not,  for  that  the  new  matter  alleged  in  it 
was  not  confident  with  tiie  defendant's  plea }   that  if  the  plea 

were 
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(a)  The  dc-  wcfc  truc  (fl),  that  which  was  ftatcd  in  the  replication  was  totally 
fcndant  had  immaterial;  that  perhaps  the  rejoinder  was  as  bad;  but  that  ihc 
onlhe'two^  defendant  was  led  aftray  by  the  mifpleading  in  the  replication, 
iirft  iflur«      Rex  V.  T.  Knight f  Mich.  32  G.  3.    4  Term  Rep.  B.  R.  419. 

tendeied  by 

the  replication^  and  alfo  taken  ifliie  on  the  traTerfe;  thife  iflues  had  been  tried  and  found  fur  the 

defendant.  , 

TO.  Replevin  for  taking  goods  and  chattels,  to  wit,  one  lime- 
kiln, fsfc.  of  the  plaintiiT;  avowry  for  rent  in  arrear.    Plea  in  bar, 
that  the  lime-kiln  before,  and  at  the  faid  time  when,  Uc.  was 
affixed  to  the  freehold  of  the  ground  in  which,  and,  as  fuch,  was 
exempt,  by  law,  from  any  diftrefsforthe  rent  in  the  avowry  men- 
tiQiiedy  and  ought  not  to  have  been  diftrained.     General  demurrer 
and  judgment  for  the  defendant,  becaufe  tbe  plea  is  a  departure 
from  the  declaration,  which  treated  the  lime-kiln  as  a  chattel, 
which  might  poflibly  have  been  true,  becaufe  it  need  not  necef- 
farily  have  been  affixed  to  the  freehold ;  but  as  the  plea  in  bar 
•dated  it  to  be  affixed  to  the  freehold,  it  was  inronfident  with  the 
declaration.   Nih/etv.  Smithy  Hil.  32  G.  3.  4  Term  Rep.  B.  R.  ^04. 
$.C.         ,     II.  Debt  on  a  joint  and  feveral  bond,  the  condition  of  which 
Dttchcft  or    ^j|5  fjjy  iijg  payment  of  an  annuity  by  the  obligors  to  the  obligee. 
£xecucriv"v.  The  defendant  (the  reprefcntative  of  one  of  the  obligors)  pleaded 
Praed/td.     that^o  fuch  memorial  of  the  bond  as  is  required  to  be  inroUed 
iMniftrator    }„  Chancery  by  the  ftatute  17  G^  3.  was  inroUed.     Replication, 
a^H.Diackft.  ^bat  a  memorial  was  inrolled  which  contained  the  day  of  the 
2S0.  month  and  year  when  the  bond  bore  date,  and  the  names  of  all 

rd^'h^*  the  parties  and  witnefles;  and  fets  forth  the  annual  fum  to  be 
%vas  d<^r  paid,  and  the  name  of  the  perfon  for  whofe  life  the  annuity  was 
beyond  all  glinted,  and  the  confideration  fot  granting  the  fame,  according 
^T'  rir"  ^^  ^^^  ^^^^  ^^  ^^  ftatute,  Vc.  ilejoinder,  true  it  is  that  the 
cipieof  *  memorial  of  the  bond  in  the  replication  mentioned  w;)s  inrolled, 
plead  ng,  but  the  memorial  did  not  truly  fet  forth  the  confideration  on 
that  the  which  the  annuity  was  granted,  but  on  the  contrary  fet  forth  a 
fvaeade-  lalte  confidemtion  m  this,  that,  Vc.  io  this  the  plamtitrde- 
* parcure  troqi  murrcd  fpcciallyi  alleging  it  to  be  a  departure  from  the  plea,  and 
The^p  ea  in  ^^  judgment.  And  Bu/ler,  J.  remarked,  that  the  whole  qucf- 
tfftCt  Rites,  tion  turned  on  the  word  **/uch"  but  that  the  plea  was  an  iflue 
thatthi'c  in»fa£l  and  not  in  law;  that  they  were  not  to  require  under  the 
jnorml  •  the  allegation  of  **  no  fuch  memorial**  every  thing  that  is  required  by 
repiicauon  tHk  ^Ct  of  p^irliameitt.  If  it  were  otherwife  than  an  iflue  in  ta£l, 
ailegefame-  it- would  bc  fending  down  an  iflue  in  law  to  be  tried  by  a  jury  ; 
uWng  Ac  *"*^  •'  mij^ht  as  well  bc  contended,  that  on  the  trial  of  an  iflTuc  «*  nul 
xequHiies  "  tie/  re:or£*  the  parties  might,  at  nifi  prius^  fliew  errors  on  the  re* 
which  the  cor^l.  Praedj  Adnuniftrator^  v.  the  Duchefs  of  Cumberland^  Exicth 
^dZ."":  "-'■*,  E«ft'  32  G.  3.  4  Term  Rep.  B.  R.  585. 

rejainder  iniroduces  a  fad  which  ^a  to  ficiate  tbe  deed,  ^ataot  the  okoioriaY* 
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(A)  DepodtioDS  read ;  in  what  Cafes.  7V'a«rt4*» 

I 

!•  DULL  was  brought  agalnft  the  huiband  by  the  wife  for  main* 
^  teoance^  upon  fuggellion  of  cruel  u/age  by  the  hufband; 
depoCtion9  were  offered  on  the  hu(band's  part  to  fliew  high  pro«> 
vocation,  fuch  as  criminal  converfation ;  but  as  that  was  not  ex» 
prefsly  charged  by  the  anfwer,  the  court  would  not  fuffer  the 
dep(>fitioas  to  be  read.  zAtk.  ^6.  fTaikms  v.  Wat  kins  ^  DiC. 
1740. 

2«  In  this  cafe  the  court  ordered  depofitions  to  be  referred,  for 
fcanda]  and  impertinence,  to  a  Mader.  2  Aih.  235.  Cods  t. 
Waribifigton^  '74^- 

3.  A  charge  in  a  bill,  that  the  wife  mijbehaved  her/elf ^  or  that 
Jbe  did  not  behave  with  -that  duty  which  became  a  virtuous  'woman ^ 

does  not  imply  that  (he  is  an  adulterefs;  and  a  depofition  in  that 
cafe,  to  prove  her  one,  was  not  allowed  to  be  read.  2  Atk,  333 
—3 3 8.     Clarke  v.  Periam^  J'^^yJ  74 '  • 

4.  Though  depofitions  taken  </^  bene  ejfe  be  irregular,  yet  at  the 
hearing  of  the  caufe  it  is  too  late  to  make  the  obje£lion  for  irre- 
gularity-, but  in  fuch  cafe  the  court  ought  to  have  been  moved  to 
difcharge  the-  order  for  publicatiqn.  2  Atk.  190.  Dean  and 
Chapter  of  Ely  v.  Warren^  June  1 741. 

5.  In  the  court  of  Chancery,  the  depofition  of  one  defendant     • 
may  not  only  be  read  for  another,    but  for  the  plaintiff^  alfo. 

3  Atk*  40 1 .     Barret  v.  Gore  and  others^  Dec,  1 746. 

6.  Phintiff"  filed  his  bill  for  relief:  witneflcs  were  examined, 
and  a  decree  pronounced  againfl  the  defendant  in  Dec.  1745* 
Defendant  filed  a  crofs  bill.  PlaintiiF,  in  the  crofs  caufe,  exa« 
mitied  other  >yitne{res  for  the  fame  matters  put  in  ilTue  in  the 
original  daufe:  the  depofitions  in  the  crofs  caufe  were  refufed*to 
be  read,  touching  the  matters  in  ifiue  in  the  original  caufe ;  but 
liberty  was  given  to  read  any  of  the  depofitions  in  the  crofs  caufe 
not  relating  to  the  matters  put  in  ifilie  by  the  original  caufe. 
3  Atk.  501.     Wilford^.  Beafeley^  May  1747. 

7.  The  court  will  not  make  an  order  upon  a  Mailer  to  admit 
depofitions  taken  in  a  former  caufe,  between  the  fame  parties, 
to  be  read.  If  the  Mailer  be  miftaken,  there  may  be  e:iLceptions 
filed  to  his  report.     3  Atk.  524.     Anon.     June  1747. 

8.  The  depofirion  of  the  prochein  amy  of  the  pLantifF  cannot  be 
fead,he  being  liable  \o  Cofis>  3  Atk,  5 1  \.  Heai  y.Head,  May  1 747. 

9.  Depov 
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9.  Depofitlons  of  one  defendant  not  allowed  to  be  read  on 
behalf  of  another  defendant,  the  defendant,  whofe  depofitions 
were  o^ered,  being  concerned  in  intereft,  and  as  a  decree  might 
be  againft  him.     2  Vef  219.     Dixon  y,  Parher^  March  1 750. 

10.  Motion,  that  depofitions  in  the  crols  caufi?  might  be  read 
on  an  account  direfled  to  be  taken  in  the  original  caufe,  notwith- 
ftanding  the  crofs  bill  was  difmifled;  granted.  2  Vef.  579. 
Tubrerey^  Gemu^  Aug,  1754. 

1 1.  Witneflcs  examined  de  bene  ejfe  in  Sweden:  the  council  of 
Sweden  refufed  to  let  a  commiffibn  be  executed  for  examining 
them  in  chief,  the  depofitions  de  bene  eJfe  were  read.  Amb^  108. 
Gajfony.  Word/worthy  July  1 751.  ' 

7Viner554.  ^g)  DepofitioDS  in  Chanccry  read  at  Law;  in  what 

Cafes. 

,\T7H£RE  a  perfon  has  been  examined  in  Chancery,  bit  de« 
^^  portion  may  be  read  in  a  caufe  at  law  between  the  fame 
parties,  if  it  can  be  proved  that  the  witnefs  is  dead,  or  by  reafon 
of  ficknefs,  i^c.  is  not  able  to  attend,  or  that  he  is  out  of  tKe 
kingdom,  or  btherwife  not  amenable  to  the  procefs  of  the  court. 
I  AtL  4-45.     Fry  v.  IVood^  Eajl.  1737. 

7Vingrs55,  (C)  DepofuioDS  fupprcfled. 

t 

X.  A  Commiflion  being  granted  to  examine  witncffes  at  Algiers  i 
*^  the  plaintiff  ditd,  by  which,  in  ftriclnefs,thefuit  abated; 
but  the  wiiueflVs  were  examined  there  before  notice  of  the  plain- 
tiff's death.  Upon  motion  to  fupprefs  the  depofitions,  the  exa* 
niination  was  held  regular  1  and  the  dcppfitions  were  allowed  to 
•  {land  in  ioio,  as  well  with  regard  to  the  witneflcs  who  were  living, 

as  to  one  of  the  witncffes  who  was  dead.     3  Wmsl  Rep,  196. 
Thompfons  cafe^  TV/'/i.  1733. 

.  2.  Depofuion  fuppreflcd  on  motion,  by  reafon  that  the  whole 
was  written  down  in  the  exa£l  fgrm  of  it  by  the  attorney  before 
/  it  was  taken.     Amb.  2$2,     Anon,  1754* 

3.  Depofitions  fuppreflTed  on  motion,  becaufe  they  had  been 
taken  before  a  Mafter  upon  the  fame  matt/er,  refpediqg  which 
the  witnefs  had  been  examined  in  chief*  without  a  fpecial  order 
for  the  re-examination.     I  Bro.  388.     Sawyer  w  Bowyer. 

4.-  Depofitions  of  wit ne fifes  t/f  bene  effe  taken  ex  parte ^  and  with- 
out notice  to  the  other  fide,  fuppreflcd.  4  Bro,  54c.  Loveden 
V.  Lard  Miiford^  March  1 794. 

For  more  of  Depofitions  in  general,  fee  Evidence^  Examinatictty 
Hearings  and  other  proper  titles. 


[  'tSg    ] 


t>eptttj?.  CD] 


(A)  Who  may  make  a  Deputy.  yvm^^. 

■ 

I.  ^HE  clerk  of  the  papers  in  the  King's  Bench  prlfoD  cannot 
^  z€t  by  deputy,  and  he  is  bound  to  refide  within  the  prifon, 
and  this  by  the  common  la%  fince  it  is  incident  to  every  public 
office  that  the  party  filling  it  (hould  be  in  a  (ituntion  to  difchargp 
the  duties  thereof;  as  alfo  by  27  G.  2.  c.  17.  //;  //;<?  matter  tjf 
Bryant^  4  Term  Rep.  B.  R.']\6,     5  Term  Rep,  B.  R.  509. 

2.  A  mandamus  lies  for  the  principal  rcgifter  of  the  archblfhop'5 
court  to  admit  and  fwearhis  deputy,  notwithftandlng  that  it  is  a' 
fpiritual  office.     Re>c  v,  Vardy  2  Str.  893.         • 

3.  But  the  deputy  himfelf,  being  an  ollicer  at  wiUj  cannot  haye 
this  writ.  ,    *  "" 

4.  In  ajfumpftt  for  money  had  an 3  received  to  plaintifTs  ufe,  it 
appeared  that  plaintiff  was  prothonotaxy  to  the  palace  court,  and 
defendant  his  deputy,  and  it  was  agreed  by  articles  between  them 
(made  prior  to  12  G.  f.  c.  29.)  what  the  defendant  was  to  Jiavc^ 
and  that  he  fliould  account  for  the  reft.     Tliat  aft  requires  afSda- 
Tits  to  be  made  to  hold  ro  bail,  and  empowers  the  ofHcer  or  hjs 
deputy  to  adminifler  the  oath,  and  take  a  (hilling  for  it.     The 
defendant  after  the  pafTing  of  the  a£t  took  the  (hilling,  and  p^cd 
feveral  accounts  with  the  plaintiff,  who  never  infilled  to  have 
thefe  f^s,  until  difcovering  that  it  was  very  advantageous  he 
brought  this  aflion.*    It  was  held  by  Lord  Hardtuicke,  that  though 
•defendant  did  the  bufmefs,  he  ought  to  account  with  plaintiff  for 
the  fees;  for  a  deputy  is  entitled  to  no  more  than  he  ftipulavcs  for, 
and  any  addition  to  the  duty  of  the  office,  after  he  has  undertaken 
it|  will  not  vary  the  contrao:,  though  it  may  be  a  reafon  for  his 
coming  to.  a  new  one  (a).     The  plaintiff  was  nonfuited,  having  («>  S.  P« 
brought  ^umppt  when  he  had  a  covenant  under  hand  and  feal.  ^^1'^^* 
But  having  brought  an  a£lion  of  covenant  in  C.  A,  Reeve^  C.  J.  B^f  ^/ 
was  of  the  fame  opinion,  and  plaintiff  recovered  the  amount  of  Drummond, 
the  fees}  making  defendant  a  reafonable  allowance  for  his  trouble,  p'?^'  ^^* 
Bulflrode  T.  Gilbum,  2  Str.  1027.  ♦^ ' 

For  more  of  Deputy  in  general,  fee  tit.  Clerl  of  tie  Part/h^  anu, 
^Suppl.  2d  vol.  1/^4.     ConftabUy  ibid.  ai8.     Officers ,  &c.  ai)d 
Privilege,  poft.  and  other  proper  titles. 


[    «90    ] 


[B3  SDefcent 


7^'^'^ss^'    (A)  Defccnt  by  the  Cuftom  of  Gavelkind  or 

Borough- Englifli. 

I.  pLAINTIFF  contended  the  cuftom  of  t  manor  to  be,  that 
^  the  copyhold  lands  dcfcended  to  the  younger  fon  $  if  no 
foHy  to  the  youngeft  brother;  if  no  brother,  to  the  youngeft  ne;- 
phew;  if  no  nephew,  to  the  younged  couHn  of  the  tenstnt  UCt 
feifed.  The  only  evidence  adduced  in  fupport  of  this  cuftom  was 
a  fingie  admittance  of  a  youngeft  nephew  in  1757.  Evidence 
was  adduced  on  the  other  fide  to  prove,  that  the  cuftomary  defcent 
extended  no  further  than  the  youngeft  brother.  Verdi£^  for  the 
plaintiff,  and  the  court  refufed  to  grant  a  new  trial  on  application. 
Dee  V.  Ma/on,  C.  B.    2  Wilf.  63. 

2»  There  is  a  cuftom  in  the  manor  of  B.  that  lands  (hall  de- 
fcend  to  the  eideft  daughter,  where  there  is  no  fon  \  znAy  where 
there  is  neither  child  nor  brother,  to  the  eldcft  filler.  Ar  cur,^^ 
The  cuftom  (hall  not  extend  to  a  niece,  although  it  aSefis  tlie 
collateral  line  in  the  inftance  of  fifters,  forcuftoms  departing  from 
the  common  law  are  to  be  conftrued  ftri£kly.  Denn  v.  Spray^ 
I  Term  Rep.  467, 

Tvipcf  S74-  (  I  )  la  what  Cafes  a  Man  fliall  be  faid  to  be  in  by 

Defcent  or  Purchafe. 

See  SuppK  tit.  Copyholds  (B.  e)  anU.  White  v.  CoUim  and  Dee 
v»  Laming^  ftatcd  in  Supp).  tir.  Devife  (B.  b)  pofi.  See  alfo 
(P.  c)  in  the  fame  title,  and  Suppl.  tit.  HHr  (W.  2)poJl. 

^^^"^  ^^'  (K)  In  what  Cafes  it  fhall  defcend  to  the  Hajf-blood. 

What  (hall  be  a  Seifin  to  take  away  the  Defcent; 

■ 

x.TTPON  the  marriage  of  baron  and  feme,  the  lands  of  the 
^  baron  were  limited  to  the  ufe  of  the  baron  and  feme  for 
their  lives,  and  the  life  of  the  furvivor  of  them ;  remainder  to  the 
ufe  of  the  heirs  of  the  body  of  the  feme  to  be  begotten  by  the 
baron  -,  remainder  to  the  ufe  of  the  baron  In  fee.  There  wa^  ifitse 
of  the  marriage  one  daughter  only,  A^  Feme  died,  and  the  baron 
married  a  fecond  wife,  and  died,  leaving  iflue  by  her  one  daugh- 
ter only,  J7*    Soon  afterwards  A.  died,  without  having  barred  the 

cftate 
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cftate  tail,  leaving  iflae  afon,  who  died  foon  after  the  death  of  his 
mother,  an  iafanti  and  without  ifiue«  The  baron  left  befides,  at 
bis  death,  a  fifter,  who  was  heir  at  law  to  A.^  and  againft  this 
(iftcr  B.  the  daughter  by  the  fecond  venter  claimed  the  premifes,* 
as  heir  to  the  baron,  or  at  leaft  a  moiety  thereof,  on  the  ground 
that  the  reverfion  in  fee»  upon  the  death  of  the  baron,  defcended 
i|i  equal  moieties  on  hi&  two  daughters  A.  and  B.  But  the  court 
of  C  J3.  faid,  that  whoever  claims  as  heir  in  fee  by  defcent,  muft 
make  himfelf  heir  to  him  who  was  laft  feifed  of  the  a£lual  free* 
hold  and  inheritance,  viz,  to  him. who  was  laft  a£tually  in  poflef- 
fion  of  the  lands  in  itfi  fimple,  and  the  reverfion  or  remainder* 
(which  ever  it  was,)  which  was  in  the  baron  and  his  heirs  on 
failui;e  of  iifue  malc^  was  not  fuch  a  feifin  whereof  there  could  be 
a  pojpejfto  fratris^  &c.,  and  thence  inferring  that  B.  was  not  heir 
to  the  perfon  laft  a£lually  feifed  of  the  fee,  they  gave  judgment 
for  the  defendant.  Jenkins  v.  Pritchard^  i  Wilf.  45.  b.  But  fee 
7  Vin.  ^Bi*  pL  6,  8, 9»  and  Co,  Lift.  14.  b.  c.  contra. 

Father  died  feifed  in  fee  of  four  mefiuages,  leaving  two  daugh-' 
ters  by  his  firft  wife,  and  his  fecond  wife  enCent  of  a  fon.  The 
wife  and  daughters  refided  in  one  of  the  houfes,.  and  the  wife  re-* 
ceived  fome  rent  for  the  others.  Soon  afterwards  the  fon  was 
bom,  and  in  his  lifetime  the  mother  received  niore  rent :  then  the 
fon  died,  having  lived  a  few  weeks,  and  the  mother  received  more 
rent  after  his  death.  Adjudged,  that  the  pofthumous  fon  was 
aEiualiy  feifedy  fo  as  to  take  the  eftate  out  of  his  fifters  of  the  half 
blood,  and  carry  it  to  his  heir  of  the  whole  blood.  Goodtitle  v, 
Nenuman,  3  Wilf.  5 16.     2  Blachft.  Rep.  938:  Si  C. 

* 

For  more  of  Defcent  in  general,  fee  Copyhold^  Formedon,  GavgU 
bind,  Heir,  U/es,  and  other  proper  titles. 
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I N  detinue  for  indentures  of  bargain,  and  fale  and  releafe,  and  a 
''  memorandum  in  writing,  the  declaration  alleged  that  F,  being 
feifed  for  his  own  life  of  a  certain  freehold  eftate,  conveyed  by 
Itafe  and  releafe  to  tV.  his  heirs  and  afligns.  That  fF".  by  a  mc* 
morandum  in  writing,  and  figned  by  him  accordino:  tu  the  forn)  of 
the  ftatute,  acknowledged  the  conGderHtion  mo.-"  i*i  the  above 
conveyance  to  be  the  proper  money  of -^.  (the  pl.M.-:  ^';  ':'trfl  ite), 
and  that  the  name  of  IV.  was  made  ufe  of  in  t:. .    .  :  .  v.  .    -.    'n. 

»3 
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2»  In  Rae  v.  Griffiths^  i  Blackjl.  Rep.  605.   Lord  Mansfield  faid, 

that,  in  Selwyn  v.  Se/wyn  there  cited,  he  was  prepared  to  have 

fliewn,  with  the  concurrence  of  his  brethren,  that,  in  all  contingent^ 

fpringing^  and  executory  ufcs,  where  the  pcrfon  who  is  to  take  is 

certain^  (o  that  the  fame  may  be  defcendible^  they  are  alfo  dtoifcAle. 

That  they  were  convertible  terms.    See  Does.  Denny^  i  Wilf.  270. 

and  cited  2  ib.  337. 

Mr.  Fearne,       3.  Teftator  devifed  his  dwell! ng-houfe,  He.  to  T.  L.  until  his 

jR  *^*^''*    ^'''  ^"^^  youngcft  fon  J.  ot  any  other  of  his  yoonger  fons  fhould 

^^  UK'      ^^^^^^  ^^^  3^^  of  21 ;  and  in  cafe  he  Ihouid  have  no  younger  fon 

art^r  uoierr-  who  (hould  attain  the  faid  age,  but  only  one  fon  that  (hould  attain 

ing  that  the   Jt,  then  uritil  fuch  only  fon  (hould  attain  that  age;  and  when  J. 

■uihorities     ^^  ^"7  ^^^^^  of  tlic  youngcr  fons  of  T.  L:  (hould  attain  2  r,  then 

bad'cfta.       he  gavc  his  faid  dwciling-houfc,  (5V.  unto  J.  or  fuch  other  fon  as 

^''^^  y^*    for  the  time  being  fliould  be  a  youngcr  fon  of  T.  L.,  and  (hould 

teihimentary  ^^  attain  21,  in  fee.    Teftator  died,  leaving  T.  L    his  heir  at 

difpofitton     law,  and  T.  and  J.  the  fons  and  only  iiTuc  of  7*.  i.    J.  died  under 

•fcontin-     2  J   3,,^  afterwards  T".  in  the  lifetime  of  his  father  T.  L.  devifed 

executory      ^^"^  ^'-^  tvoriJly  tjlaie  of  tvhat  nature  or  kind  foeveVy  whether  in  poffef" 

eibiei  and    Jion^  remainder^  or  reveffiony  that  he  Jbould  die  feifed  or  pojfejfed  oj^  &c. 

^«fliblU:iM,   y„(Q  jijj  ^jf^  ;^  f^^^  j^P^j  j;^^^  ^^^  J  afterwards  2".  L.  died  without 

'w^kanln-  further  ilTue.    .After  it  had*  be^n  rcfolvcd  that  T.  had  only  a  con- 

itrtfi  i  ani  tingent  executory  intereft  in  tfie  premifes,  the  quoftion  was,Whe- 

Jwliw'be^  thcr  fuch  an  intereft  was  devifabie  ?   And  it  was  determined  in 

J^etMUio'  C.  J?.,  upon  the  authority  of  the  above- ftatcfl' cafe  oi  Moore  v. 

ibthwof  Hawiinsf  that  it  was.     Roe  v.  Jones^  i  ff.  Blackjl.  30.     And  this 

^^tmfh  ju^F'^cn^  "PO"   error  brought  in  B.  R.^  was  affirmed;    and 

before  the  Groft^  J.  in  delivering  his  opinion,  after  obferving  that  the  cafe  of 

contingency  Bijbop  v.  Fountain  (Hated  in  16  Fin,  464.    Po/JibHify^  pi.  4.)  was 

whtclTthe*  ^^  chief  foundation  for  the  old  opinion  that  fuch  contingencies 

viftingor  were  not  dcvifablc,  denied  the  authority  of  that   cafe.     Jones  yi. 

•cquitition      Rot^  3  T[erm  Rep.  B.  R.  88. 
oftheeftate  '   J  ^ 

depended ;  proceedi  tn-.obfQrve,  thtt  the  decifiont  do  not  appear  ta* reach  thorexaf«ty  whcfo  luithtr  the 
cohtingcnt  intereft  itfel/  is  tianfmiifibie  from  any  peifon,  until  the  cootingency  decides  him  to  be  an 
obje^  of  the  limitation,  mr  the  pcrfon  or  perfons,  to  or  amongft  whom  the  contingent  or  future  intereft 
is  dirededy  it  or  are  in  any  degree  afcrrtainable,  before  the  contingency  happens;  as,  in  the  cafe  of  a 
contingent  or  executory  iimitation  to  the  right  heirs  of  y.  S.  (then  liung,)  where  the  defcription  of  i^e 
pcrfon  loCake  cannot  be  confined  to  or  among  any  afcertAUiable  perfon or  perfons  during  ibe  life  of  y,  S. 
nor  can  it  therefore  be  laid  in  whom/utb  intereflit ;  nor,  confequently,  that  ir  it  in  any  My,  during 
chat  period  :  nor  will  it  be  tranfmiflible  or  deCceodible,  from  any  one  dying,  htfwt  it  becpmcs  veftcd. 

4*  Teftator  devifed  his  teal  eftate  to  his  brother  A.  in  truft, 
that  the  rents  and  profits  fiiould  be  improved  and  laid  out  as  after 
diredled  with  regard  to  his  perfonalty ;  and  a&  foon  as  his  nephew 

B.  or  any  other  younger  fon  of  A.  fliould  attain  11,  he  gave  hi^ 
real  eftate  to  him  in  fee;  and  he  gave  his  perfonaJ  eftace  to  A.  in- 
truft  to  improve  it,  until  fuch  one  of  hi»  fons.  who*  (houjd  be  en- 

^  titled  to  his  real  ihouid  attain  that  age ;  and  thtn^to  applf  it  and  tb§ 
produce  inipurchafing  lands ^  and  tbjettli  them  in  ^  famo^  manner  at 
his  real.  B.  died  under  1  r^  by  which  C  becam^tbe  qmlf^ibt)  p(^i^ 

C.  attained  2i>  and  died  in  A^%  lifetimcj  having  devifed,  in  com- 

.  ppebtnfive 
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prchenfive  terms,  all  his  worldly  cftatc  to  his  wife.  The  Court 
being  clearly  of  opinion  that  the  truft  property  veded  in  C.  on 
his  attaining  21,  by  executory  devifei  during  his  father's  lifetime^ 
fubjed  to  be  divefted  by  the  birth  of  another  fon,  the  next  queftion 
was,  Whether  the  rents  of  the  real  eftate,  which  accrued  fubfc- 
quently  to  the  making  of  C.'s  will,  pafTed  by  that  will  to, his  wife? 
or  whether,  having  been  direded  by  the  will  of  the  firit  teftator 
to  be  laid  out  in  land,  they  v^cre  to  be  confidered  as  land,  and  go 
to  the  heir  at  law,  as  real  eftate  acquired  by  C.  after  the  date  of  the 
will  ?  For  the  heir  it  was  admitted  that  a  poffibility  might  in- 
deed be  devifable  when  there  was  a  fpecrfic  fund,  but  here  the 
property  was  not  in  exidence,  it  was  land  to  be  purchafed.  But 
Lord  Thurlgw  confidered  this  as  an  equitable  intereft  in  C  the . 
fon,  to  have  a  perfonal  fund  converted  into  land ;  he  had  an  equity 
vefted  in  him  before  the  wil],  by  which  he  might  difpofe  of  the 
future  intereft  ;  and  he  compared  it  to  the  cafe  of  lands  contracted 
for  before  the  will,  which  will  pafs  by  the  devife,  in  refpeft  of 
the  antecedent  right  the  teftator  has  to  have  the  contra^  carried 
into  execution.     Perry  \.  Philips^  \  Vef.jun.%^1. 

(L  4)  Newly  acquired  Lands.     Pafs  in  what  Cafes.  gv»ner64. 

¥  ANDS  contraded  for  will  pafs  by  wDI,  either  where  particu- 
•*^  larifed,  or  by  general  terms,  although  not  conveyed  till  after 
the  will,  or  even  during  the  teftator's  lifetime.  Green  v.  Smithy 
I  ^it.  572.  Potter  V.  Potter^  I  Ve/.  437.  Gstfon  v.  Mountford^ 
ib,  494.  Guidot  V.  Guidotj  3  Ati.  254.  Whitaher  v.  JVhitaler^ 
4  Bro*  Ct,  Ca,  31.     Rajb/ey  v.  Mqfiers,  I  Vef.juri.  201. 

See  Land  (A),  pojl. 

(I.  6)  Good.     And  what  will  amount  to  a  Devife.  ^^""'^9- 

Zee.  I.     Words  of  Recemmendath^y  JOefire,  &c. 

I.  npESTATOR.  gave  to  his  wife  E.  all  his  eftate,  leafes,  and 
^  intereft  in  his  houfe  in  Hatton  Garden^  and  ail  the  goods 
'  and  furniture  therein  at  his  death,  and  all  his  plate,  jewels,  ^c.  \  ^ 
but  defired  ber^  at  or  before  her  deaths  to  give  the  fame  unto  and 
amongft  fuch  of  his  own  relations  as  fie  fbould  think  mofi  deferviffgf 
and  approve  of.  It  was  held  on  the  death  of  £.  that  ihe  took  a 
beneficial  intereft  in  the  property  under  the  will  during  her  life 
only ;  and  the  fame,  or  the  value  thereof,  was  direfked  to  be 
divided  amongft  the  teftator's  next  of  kin  at  her  death.  Harding 
T.  Giyny   I  jhL  469.     Medlicat  v.  Bowes,  i  Vef  207.  S.  P. 

2.  Teftator,  by  his  will,  gave  the  whole  of  his  real  eftate  to 
his  fon  in  tail ;  an<l  in  cafe  of  his  d)^ing  a  minor,  or  without  iflue, 
tliea  he  gave  all  his  lundsj  &  r.  in  aild  about  T.  to  five  iruftee^, 

O  2  (by 
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(by  name)  forfuch  chfir'itahU  ufes  as  he  fliould  direct  by  his  codicil 
or  otherwife.  Aod  he  direded  his  trudees  to  pay  and  deliver 
up  the  rcfidue  of  his  perfonal  eilate  to  his  fon  at  his  age  of 
tweiity-one  or  marria(;;e ;  but,  in  cafe  he  ihould  happen  to  die 
before  fuch  age  or  marriage,  then  he  willed  the  fatfuto  he  difpofed 
rf  among  widows  and  orphans  of  dijfentersy  and  to  his  poor  relations^ 
as  his  truftces  ihould  think  (it  \  and  he  made  them  his  executors. 
^  By  his  codicil,  reciting  that  he  had,  by  his  will,  given  lo  his 
truftees  his  lands,  (5*^.  in  7.,  in  cafe  of  his  fon's  dying  a  minor 
or  Vfithout  iiTuc,  for  fuch  ufes  as  he  (hould  direA,  £5*^.  \  he  did 
thereby,  purfuant  thereto,  dire£t  in  that  cafe,  that  the  faid  lan4s 
fliould,  at  the  difcretion  of  his  truftees,  be  fold  and  difpofed  of 
or  kept  in  their  hands,  and  that  the  purchafe  money,  or  the  rents 
and  profits  thereof  Ihould  be  applied  to  fuch  perfons^  and  for  fuch 
ufes  as  hefbould  by  any  writing  direct ;  and  for  want  of  fuch  direc- 
,  tion,  then  to  fuch  perfon^  or  fuch  ifes  or  purpofes^  and  in  fuch  tnanner 
and  proportions  as  the  faid  truflees^  or  the  major  part  of  thcm^  or,  in 
cafe  of  deaths  the  furvivors  or  furvivor  of  them,  or  the  heirs  of  fuch 
furvivor,  /hould  judge  Jit  and  convenient.  The  teftator  died,  without 
leaving  any  dircdions  with  refpcfl  to  the  lands  in  fT.,  and  the 
fon  afterwards  died,  under  age  and  without  ifliie.  The  queftion 
vras.  Who  was  entitled  to  \thcfe  lands  ?  Lord  C.  Hardwicke^^ 
••  In  the  firft  plice,  this  is  clearly  no  re fulting  truft  for  the  heir 
^'  at  law }  for  a  man  may  difpofe  of  his  edate,  either  by  an 
^*  a£lual  difpofition  himfclf,  or  by  empowering  others  to  difpofe 
*<  of  it,  which  equally  diCnherits  the  heir.  Secondly,  It  is  as  plain 
*'  that  the  truftces  have  no  beneficial  intereft  \  for  feveral  parts  of 
**  the  will  and  codicil  fpcak  of  their  being  truflees  /  and  the  giving 
<<  it  to  five  perfons,  whom  he  names  truflees,  to  fuch  purpofes 
•*  as  they  or  the  major  part  of  them  (hould  judge  fit,  (hews  plainly, 
**  by  appointing  a  quorum  cut  of  them,  that  he  meant  no  benefit 
<<  to  them,  but  an  authority  only."  His  Lordfhip,  therefore, 
upon  recurrin^T  to  particular  pafTages  in  the  will,  as,  "  to  fuch 
"  charitable  ufes,  &c."  and  to  the  difpofition  of  the  refidue  of  bis 
perfonal  eftate,  and  by  comparing  the  will  and  the  codicil  toge- 
ther, was  of  opinion  thtit  the  teftator  meant  to  give  the  lands  to 
charitable  ufes^  and  dircded  a  fcheme.  to  be  laid  before  the 
Mafter  for  that  purpofe,  wherein  particular  regard  was  to  be  had 
to  the  teflator's  poor  relations.  Cooiev.Duckenfield,  2Atk.^62.'i* 
See  /fi// V.  Bifbop  of  London,  i  AtL  6i8. 

3*  Tenant  for  life>  with  a  power  of  jointuring,  which  he  had 
executed  in  part,  by  his  codicil  defired  and  earneftly  requefied  his 
fon  to  make  op  his  wife's  jointure  a  certain  yearly  fum.  The 
codicil  was  held  good  execution  of  the  power,  the  .words  "  defrt 
<'  and  requeff^  being  fufficiently  appropriate  for  that  purpofe. 
Vernon  v.  Vernon,  AmhL  !• 

4.  Archbifhop  Potter,  being  entitled  to  the  next  prefentatton 
to  feveral  church  benefices,  ufualiy  called  options,  by  his  will 
difpofed  of  the  fame  in  the  following  words :  <'  I  give  and  be«> 
<<  queath  to  my  executors  all  my  options }  in  truft  nererthelefs, 

«*  that, 
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"  that,  in  difpofing  of  the  faid  options,  regard  be  had,  according 
"  to  their  difcretion,  to  my  eldcft  fon  P.;  to  my  fons-in-law;  to 
**  my  prefent  and  former  chaplains;  and  other  dom^ilics  (par-  ^ 
"  ticularly  to  Dr.  T.  and  Mr.  H,) ;'  alfo  to  my  worthy  friends 
"  and  acquaintance,  particulcirly  to  the  Rev.  Dr.  R."  And  the 
tcflator  appointed  yf,^  B.^  and  C.  his  txecuiors,  one  of  whom  {A.) 
died  in  the  teftator's  lifetime.  The  treafarcrfliip  of  the  cathedral 
church  of  C,  one  of  the  teftator's  options,  became  vacant  about 
three  years  aTter  his  death  •,  and  thereupon  C  was  prcfv^nted  to  it 
by  his  co-truftee  J?.,  and  indu6led.  Six  years  afterwards  the 
precentorfhip  of  i.,  another  of  the  faid  option*?,  became  vacant, 
and  thereupon  C,  (then  the  furviving  troftee,)  after  endeavouring, 
without  eflfeft,  to  prefent  himfelf  to  this  benefice,  made  a  feigned 
offer  of  it  to  one  ^.,  a  young  clergyman,  nephew  of  the 
teftator's  wife;  and,  by  collulion,  oht-iined  from  him  a  certificate 
to  the  bifhop  of  the  diocefe,  fignifying  that  he  declined  the  offer, 
and  in  lieu  of  it  would  prefer  a  viourage  ot  which  C.  was  then 
the  incumbent,  and  praying  the  bilhop  to  admit  C.  to  the  pre- 
centorfhip, inftead  of  himfelf.  After  thcfe  and  a  variety  of 
other  artifices  had  been  praftifed  by  C,  the  Rev.  Dr.  R.^  men- 
tioned in  the  will,  filed  his  bill  again  it  C,  praying  that  he  might 
be  prefented  to  the  precentorihi|>,  the  other  objetls  of  the  teflator's 
bounty  having  renounced  all  claim  thereto.  Lord  Keeper  Henley 
difmifled  the  bill ;  but,  on  an  appeal  to  the  Iloufe  of  Lords,  the 
order  of  difmiffd  was  reverfed,  and  C.  was  ordered  to  prefent 
Dr.  R.  to  the  benefice.  Richnrdfon  v.  Chapman^  5  Bro.  ParL 
Ca.  400.    I  Burns  Eccl,  Laiv^  225.  S.  C. 

5.  Teflator  devifed  his  eftates  in  the  north  riding  of  Torkfhire 
to  iruflccs,  in  trufl  for  the  feparate  ufe  of  his  daughter,  Lady  B.^  (a 
feme-covert^')  during  her  life  ;  remainder  in  truCk  for  her  fecond  and 
other  fons  in  t-iil  male  ;  remainder  over ;  and  he  gave  the  undif- 
pofed  refidue  of  his  perfonal  eftate  to  the  fame  truflees,  in  truft 
to  lay  out  the  fame  in  the  purchafe  of  lands,  and  to  be  conveyed 
to  the  fame  ufes  as  his  eftate  in  the  north  riding  of  Torkfhire  was 
devifed.  The  teftator  alfo  devifed  all  his  collieries  and  coal-mines, 
and  his  ftock  and  vtffels  in  the  coal-trade,  and  all  his  lands,  fffr. 
in  the  counties  of  N.  and  D.  unto  the  fame  trullecs,  upon  truft 
to  convey  and  difpofe  of  the  fame  as  Lady  B.  fhould  by  writing 
direft  and  appoint;  and  in  default,  i^c,  upon  trull  to  carry  on  the 
coal-trade,  for  which  purpofe  he  empowered  them  to  fell  all  or 
any  of  his  lands  in  iV.  and  D.,  and  to  apply  the  money  arifing 
thereby,  and  the  rents  and  profits  thereof  in  the  meantime,  in 
renewing  the  Icafes  of  the  collieries,  or  in  taking  to  farm  other 
collieries,  and  othcrwife  for  carrying  on  the  coal-trade.  And  he 
declared  that  his  truftees  Ihould  apply  the  money  arifing  from 
the  collieries,  and  other  his  eftates  in  N.  and  D.  for  the  fame 
puTpofes  as  the  refidue  of  his  perfonal  eftate.  And  he  alfo 
declared,  that,  although  his  meaning  nvas  to  give  bis  faid  daughter 
the  abfolute  difpofal  of  the  faid  collieries^  &c.  and  of  his  lands  in  N. 
ftnd  D.,  tQ  prevent  the  epcpencfi  and  trwbU  that  muji  attend  the 
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managepunt  of  affairs  of/uch  a  nature  under  the  dtreElkn  cfthtcmri 
of  Chancery i  he  requejied  his  faid  daughter  t§  d\re5t  the  money  arifing 
therefrom  to  be  applied  in  fuch  manner  as  he  had  dire&ed  the  fanfe^ 
in  default  of  her  appointment.  The  queflion  was,  Whether  upoti 
the  whole  of  this  devife  Lady  B,  had  the  abfolute  powei:  of  dif" 
poflng  of  the  collieries^  Isfc.  for  her  own  bentfit :  or,  whether 
the  bKcqueft  \n  the  latter  part  of  the  m'iU  iliould  be  deemed 
dire£lor]r>  and  conArued  as  w(>rds  of  truft  ?  I^rd  C.  Henley  was 
of  opinion,  that  the  teftator  meant  only  to  give  her  a  power  to 
have  the  fame  fold ;  and  that  the  money  arifing  therefrom  (hould 
)>e  applied  in  the  purchafc  of  lands,  in  the  fame  manner  as  the 
,  .clear  profits  of  the  premifes,  in  cafe  (he  had  made  no  appoiot- 
ment.  And  this  decree  was,  upon  an  appeal  to  the  Lords* 
confirmed.     Earl  of  Bath  v.  Stuart^  5  Bro.  Pari.  Ca.  534. 

6.  '^  In  confideratioti  that  ^."  (teltator's  wife)  *<  has  promifed 
<<  to  give  what  I  (hall  give  her  to  her  and  my  children  at  her 
««  death,  I  give  her,"  is^c.  Held  that  the  children  were  entitled. 
Ciifton  V.  Lonibe^  Ambl.  519. 

7.  Devife  of  copyhold  to  his  wife  in  fee ;  *<  not  doubting  bat 
*^  that  my  wife  will  difpofe  of  the  fame  to  and  amongft  my 
"  children,  as  (he  (hall  plcafe."  Held  a  truft  for  the  children, 
as  (he  (liould  appoint.     Majfey  v.  Sherman^  jimbL  520. 

8.  Teitator  having  two  i^ns,  and  having  engaged  in  the  fugar 
trade,  dcvifcci  his  fugar-houfes,  ^c.  to  his  eldeft  fon ;  neverthe- 
kfs,  in  cafe  his  eldelk  fon  fliould  die  without  a  fon  or  fons  of  his 
body,  then  he  recommended  it  to  him  to  give  and  devife  the  faid 
fugar-houfes,  bfc.  to  his  brother,  the  tcttator's  fecond  fon.  He 
then  devifed  his  real  eftate  to  his  eldeft  fon  and  his  ilTue  male, 
in  (lri6t  fettlement.  The  eldeft  fon  died  without  i(rue  male. 
The  claufe  refpediing  the  fecond  fon  was  held  to  be  .merely 
recommendatpry  to  the  eldeft,  and  not  obligatory-  Cunliffe  v. 
Cunliffe^  AmbL  6^^.  Pre:.  Ch.  20  !•  note^  S.  C.  But  fee  Pierfon 
v.  Gftrnetty  pi,  10,  inf  where  the  authority  of  this  cafe  is  denied. 

9.  "  I  give  and  devife  unfo  my  wife  H.  all  my  real  and  per- 
**  fonal  eltate ;  I  make  no  provifion  exprefsly  for  my  daughter, 
<«  knowing  it  is  my  wife's  happinefs,  as  well  as  mine,  to  fee  her 
««  comfortably  provided  for ;  but,  in  cafe  of  death  happening  to  my 
•*  faid  iinfe^  in  that  cafe  /  requeft  my  friends  S.  and  H,  to  take  care 
"  of  and  manage  to  the  befl  advantage  for  my  daughter^  all  and  what- 
««  ever  I  may  die  po(rc(rcd  of."  It  was  contended  that  the  whole 
property  was  vefted  in  the  wife,  the  fubfequent  words  being 
merely  recommendatory;  and  that  the  words,  <*  in  cafe  of 
<*  death,"  flfr.' meant,  in  cafe  of  the  wife's  death  in  the  lifetime 
of  the  teftator  \  but  Lord  C  Thurlow  was  of  opinion  that  the 
meaning  was,  in  the '  event  of  her  death,  whenever  it  Jbould 
happen ;  and  that,  after  the  mother's  death  the  daughter  was 
entitled  to  the  property.  Notion  v.  Nelligan^  I  Bfo.  Ca.  Ch.  480. 

ID.  Teftator  bequeathed  his perfonal  pi:operty  to  S.  S.f  in  truu, 
after  payment  of  feveral  annuities,  to  permit  P.  P.  to  receive  the 
ftfidue  of  the  intcreft  90d  prpfitd  duripg  his  tif^  i  and^  after  tl)e 
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dcceafe  of  the  anniritantSi  he  bequeathed  the  faid  refiJue  to  P.P^ 
his  executors,  adminiftrators,  and  afligns;  and  added,  <'  and  it 
V  i^^tny  dying  requeft  to  the  faidV.  P.  that^  if  he  Jhall  die  ivithout 
**  leaving  iffise  living  at  his  death,  that  he  do  difpofe  of  what  fortune 
**  he  Jhall  receive  under  this  my  will,  to  and  amongjl  the  defcendants 
**  ^"^  lote  aunt  A.  C^  in  fiich  manfur  and  proportion  as  he  Jhall 
•*  think  prcper^  The  queltion  was.  Whether  thcfe  words  were 
T«cofncnchdafory  onif,  or  whether  they  were  imperative,  and  raifcd 
a  tnift  for  the  defcendants  oi  J.  C.  P  The  Mafter  of  the  Rolls 
wa«  of  the  latter  opinion,  the  circumftances  by  which  all  the  cafes 
of  this  nature  appeared  to  him  to  be  governed,  namely,  of  certainty 
9f  the  property^  and  of  the  dfjeB  to  whom  it  is  given,  here  con- 
cucring.  He  admitted  that  this  decree  was  in  cbntradi£tion  to 
CuttUffe  V.  Cunlijfe,  [pL  8.  fup*)  But  the  ground  on  which  hi 
got  rid  of  that  cafe  was,  that  the  Lords  Commijj^onersy  in  deliver- 
ing their  opinion,  reded  upon  Bland  v.  Bland,  {pL  i($.  inf^  and 
upon  Pynfent  v.  Pynfent.  This  latter,  he  faid^  was  not  found  \ 
but  Bland  V.  Bland  did  not  appear  to  him  to  refemble  Cunliffe  v. 
Cunliffe.  His  honor  obferved,  that  the  other  fide  had  urged  the 
difficulty  of  carrying  the  words  in  queftion  into  execution  as  a 
tmft,  by  reafon  of  the  numerous  obje£ls  of  it,  many  of  whom 
could  not  be  known  to  the  teftatriz,  and  many  might  be  born 
after  her  death}  but  that  argument  had  no  weight  with  him^ 
becaufe,  had  an  exprefs  truft  been  raifed,  it  mud  have  been 
executed  under  every  difficulty.  And  this  decree  was  on  an 
appeal  to  Lord  C.  Thurlow  affirmed ;  his  Lordfliip  obferving, 
that  if  the  word  relations  had  been  ufcd,  it  would  have  been  good^ 
and  the  word  defcendants  was  ftill  more  limited.  Pierfon  v. 
Garnet,  a  Bro,  Ca,  Cb,  38.  226.  Prec.  Ch.  201.  note,  S.  C.  Malim  , 
V.  Keightky,  a  Vef.jun.  333.  529.  S.  P. 

11.  Teiiator,  having  a  mortgage  debt  of  400/.  on  lands  of 
H.  K.,  the  wife  of  G.  K.,  devifed  lands  called  N.  to  G.  K.  and 
H.  K.  during  their  live^,  remainder  to  the  plaintiffs  in  fee.  He 
then  gave  the  mortgage  debt  of  400  /.  to  G.  K,  and  H.  K.  \  and, 
in  cwfequince  of  his  having  given  up  the  fame^  he  defired  that  the 
furvivar  of  G.  K.  and  H.  K.  would  at  his  or  their  death  give  the 
fuortgaged  premifes  to  the  plaintiffs,  in  like  manner  as  he  had  before 
.given  them  the  lands  called  N.  After  the  tcftator's  death  G.  K. 
and  H.  his  wife  fold  the  mortgaged  premifes ;  and  on  a  bill  filed 
^gainft  them  by  the  plaintiffs,  theyinfifted  that  the  gift  of  the40o/* 
was  abfolute,  and  the  fubfequent  ciaufe  merely  recommendatory. 
But  the  400  /.  was  decreed  to  be  laid  out  in  the  purchafe  of  (lock 
for  the  benefit  of  the  perfons  entitled  under  this  ciaufe  \  and 
Lord  C.  Tlarkw  obferved,  that  the  cafe  refembled  that  of  Noy  v* 
Mordauttt,  (dated  in  8  f^in.  Ahr.  .332.  pL  16.]  Lewis  v.  King^ 
2  Bro.  Ca*  Ch,  600, 

12.  Tedator,  in  purfuance  of  a  power  in  articles  of  partner* 
Ihip,  appointed  his  executors  to  carry  on  the  trade  in  his  room, 
with  power  to  diflblve  or  nominate  any  other  perfon  ;  and  he  gave 
them  his  (bare  of  the  capital,  and  all  freehold  and  leafchold  eUates 
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in  truft  to  carry  on  the  trade  as  long  as  they  (hotUd  think  fit;  and 
after  the  expiration  of  the  partner(hip»  to  fell  the  eftates}  and  with 
the  produce  and  profits  of  the  trade,  and  all  the  reft  of  his  eftate, 
to  form  a  fund  to  accumulate  for  twelve  years  ;  then  to  go  among 
«tiie  grand-children  living.  By  codicil  he  dcGred,  that  if  his 
excutors  (hould  continue  trade,  and  his  grandfons  T,  and  J.  fliould 
attain  twenty -one,  his  executors  would  nominate  each  a  partner 
for  one  quarter,  at  fuch  time  as  they  fhould  think  fit,  with  lega^ 
cies  of  4X)6o  /.  to  each,  at  the  fame  time,  to  fink  into  the  eftate, 
if  they  ihould  decline  the  partnerfhip,  or  die  before  twenty- one; 
and  the  executors  to  advance  any  farther  fum  they  might  want  to 
carry  on  trade.  The  reft  of  his  property  he  gave  among  all  the 
grand -children  except  3*.  and  J.  By  another  codicil  he  left  it 
entirely  in  difcretion  of  the  executors  to  appoint  J.  to  be  a  partner  or 
not;  if  theyjhould  not  think  proper^  his  legacy  to  betford.  7*.  and  y* 
having  attained  twenty-one,  brought  their  bill  to  be  admitted 
partners,  and  for  their  legacies.  One  of  the  executors,  who  was 
their  father,  was  willing  to  admit  J.  5  but  the  other  two  refufed, 
conceiving  that  the  will  was  not:  compulfory  upon  them.  Lord 
ThurUw  thought,  if  all  the  executors  had  united,  without  collu- 
lion,  in  declaring  thjt  y.  was  unfit  to  be  admitted,  they  had  a 
right  to  exclude  him,  and  then  the  400o/.»  and  all  the  reft,  muft 
have  been  loft;  but,  as  they  had  not  made  any  fuch  declaration, 
either  before  J.  attained  twenty- one,  or  at^that  time,  they  were 
both  intit led.     IVainwrightv.  U^aterman^    \  Vef.jun.^^^* 

13.  Teftator  dcyifed  all  his  real  cftate  to  his  filler  forlif^j  remain- 
der tp  her  children  as  (he  (hould  appoint ;  and  if  no  appointment, 
to  all  her  children  and  their  heirs,  as  tenants  in  common.     The 
fifter  having  two  daughters,  teftator  by  a  codicil,  which   he  de- 
clared to  be  <^  a  codicil  to  his  laft  will  and  teftament,  (not  then 
<'  at  handi)'*  after  giving  one  of  the  daughters  an  annuity,  recom^ 
wended  it  to  blsjtfler  to  fettle  and  convey,  or  join  with  her  huf- 
band  in  fettling  and  conveying  all  his  eftates  and  property,  which 
ihe  might  derive  from  him,  after  his  deceafe,  to  the  ufe  of  her  two 
'     daughters  for  Itfe^  in  fuch  fhares^  &c.  as  fbe  fhould  approve^  with  np- 
inainder  to  their  refpeRive  ijfucy  and  crofs  remainders,  and  the  ufual 
powers  and  c'aufes  in  ftri£i  fettlement.     The  teftator's  fifter  died 
in  his  lifetime,  leaving  thofe  two  daughters,  who  were   the  tcfr 
tator's  co-heirs,  and  both  of  whom  had  ifTue.     Lord  Chancellor 
Loughborough  was  of  opinion^  that  the  diredions  in  the  codicil) 
concerning  the  fettling  of  the  real  eftate,  were  not  meant  to  be 
imperative  on  the  filler,  fo  as  to  intitle  her  daughters  to  eftates 
for  life  only,  with  remainder  to  their  ifTue  in  ftrift  fettlement. 
He  confidered  the  mode  as  left  to  the  difcretion  of  the  fifter,  and 
ihe  having  made  no  appointment,  the  daughters  were  intitled  in 
fee  under  the  will-     Meggifonv.  Moorcy  2  Vefjun^  630,' 

14  Devife  of  lands  to  the  Rev.  ^.  j9«,  preacher  of  the  meeting 
houfe  in  L.^  to  hold  during  his  life  only;  on  exprefs  condition 
that  he  (hould,  without  delay,  after  the  teftator's  deceafe,  fettle 
and  convey  the  fame  to  trufteesj  to  take  place  at  Ins  (A.  B.'6)  d4^ 
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€€Afey  for  the  ufc  and  fupport  of  the  preaching  of  the  word  of 
God  at  the  meeting-houfe  of  2*.  aforefaid,  for  ever;  and  in  cafe 
fuch  preaching  (hould  be  difcontinued,  then  to  a  charity  fchool. 
After  feveral  bequefls  came  the  following  claufe :  ^<  And  I  further 
«  rx;^^  that  he  xA.  B.)  will,  with  the  help  of  God,  after  my 
*<  iiceafe  tvithout  delay^  fettle  and  forward  every  thing  in  his 
•*  *powcr  to  promote  and  carry  on  the  work,  of  God  at  L,  afore- 
**  faid,  both  in  his  lifetime  and  after  his  dcceafe.  And  if  it  (hall 
«•  fo  happen,  that  1  have  not  left  any  of  the  aforefaid  legacies  in 
<<  a  lawful  manner,  I  give  the  fame  to  A.  B.  and  C  D.  in  truft, 
**  to-be  difpofed  of  by  them,  at  their  difcretion,  for  ever.'*  For 
the  h^ir  at  law  it  was  contended,  that,  not  only  the  Kmitation 
fubfequent  to  ^.  jB.'s  life  eftate,  but  that  e'ftate  alfo  was  void  by 
the  ilahitei  of  mortmain,  a^  a  devife'to  a  chaiitableufe ;  the  gift 
to  him  l^ing  not  in  his  individual  capacity  but  in  his  charaBer  if 
preacher^  accompaiiied  with  the  fubfequent  expeSation  exprefled 
by  the  devifor,  which  amounted  to  a  tnift;  and 'this  conftruQion^ 
it  was  argued,  was  fdrtified  by  the  provifo  at  the  end  of  the  6rft 
claufe,  that,  in  cafe  the  preaching' was  difcontinued,  the  profits 
Ihotild  be  applied  towards  the  fchool.  But  the  Court  of  B.  R.  {ab^ 
finte  AJbhurJH^  J.  and  Bullet j  J.)'  held,  that  although  the  fubfequent 
limitation  was  void,  A.^%  life  eftate  was  good;  and  it  was  faid', 
that  the  devife  over,  in  cafe  the  preaching  (hould  he  difcontinued, 
related  only  to  the  limitation  after  ^.'s.  death.  Doe  v*  Aliridge^ 
4  Term  Rep,  B.  R.  164. 

15.  But,  in  a  fubfequent  cafe  of  a  bequeft  of  600/.  to  be  laid 
cut  in  land,  and  the  rents  and  profits  to  be  applied  to  pay  fome 
fmall  annuities:  all  the  refidue  to  be  paid  in  equal  moieties;  one 
to  teftatrix's  friend  A.  for  his  life^  and  the  other  to  her  friend  & 
for  bis  life;  and,  after  the  death  of  ^.,  one-third  of  the  intereft  or 
rents  to  be  paid  to  the  preacher,  for  the  time  being,  in  a  chapel 
at  C.  belonging  to  A,\  the  other  two-thirds  to  B.  for  life,  he  and 
fuch  preacher  exchanging  upon  the  Lord's  day   alternately,  the 
one  at  D.  (a  chapel  founded  by  teftatrix),  and  the  other  at  C, 
provided  that  A,  and  B.  (hould  officiate  at  D.  as  ufual  *,  if  not, 
their  (hares  for  fuch  time  to  go  to  the  preachers  appointed  in  their 
room  i  and  after  their  deaths  the  rents  to  be  paid  for  ever  to  the 
preachers  at  C.  and  D.     There  was  a  provifo  that,  in  cafe  of  B^% 
apoftacy,  he   (hoUld  have  no   claim.      A   queftion  was  made. 
Whether  the  interefts  of  A,  and  B,  could  be  feparated,  as  per- 
fonal  bounties,  from  the  general  charitable  trufts  which  were  void 
under  the  mortmain  z€t  i  And  this.  Lord  CommifTioner  Eyre  faid, 
came  to  the  queftion.  Whether,  if  a  plain  difpofirion  to  a  cha- 
ritable ufe  was  manifefted  by  a  will,  and  intended  throughout; 
but  that  difpofition  was  alfo  manifefted  with  a  certain  degree  of 
perfonal  bounty  and  favor  to  particular  objcfls,  that  would  take 
the  cafe  out  of  the  ftatute?  His  Lordfiiip  thought,  if  the  perfonal 
bounty  could  not  be  totally  feparated  from  the  general  obje£l,  in 
refpe^  of  which  they  were  to  have  that  preference,  it  was  not 
(ttfficieot;  and  accordingly  the  whole  difpofition  after  the  annui- 
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tks  was  hdd  to  be  aroid.  This  ca£e  was  indeed  diOkigiiUhed 
bom  Doe  y«  Aldridge^  pt,  14.  fuprdi  bat  which  iipon  the 
wholci  W91S  not  much  relied  on.  Grieves  v.  Cafe^  i  Vef^jun*  548. 
See  Attorney 'General  Y.  Twdal^  Amb.  Sij. 

In  the  foUcvfing  ca/esj  oowever^  words  of  reftde/l^  &€•  iavi  teem 
IfeU  to  be  recommendatory  or  difcretionary  ofily^ 

1 6.  Tedatrix  gave,  her  fortuxie  to  A,\  and  if  he  fiiottM  die 
irithont  iflue,  '<  then  flie  recommended  it  to  him  to  Vlo  juftice  fee 
«  her  daughter,  liF  he  fhould ,  thiok  her  worthy  of  it ;  but  if  any 
<<  uaforsfeen  accident  fiiould  make.  |he  whole  aooeptaUe  or  fer«» 
«<  Ticeabk  to  him,  be  might  difpofe  ofi^  if  he  0HAld  thiok  fit/' 
This  w»8  held  not  to. be  an  impcrjitive  beqiieft#  IfCmaitrey,  Bofo^ 
mjhr^  cited  2  Bro^  (^s*  C^.  40.     Ptec,  Ch*  20J.  »p//^  S,  C«  . 

i*}'  jL  devifed  an  edate  to  jB,»  and  oarneftly  requeued  tbat^ 
in  cafe  he  fhould  die  without  iflUe,  be  would  difpofe  of  ik<^  fsftate 
orfo  much  thereof  as  he  Jhould  die  fetfed  (^,  Tp  that  the  eftate  tnighc 
be  enjoyed  by  her  daughter.  This  was  held  to  be  no  truft,  but 
recommendatory  i  the  ji^prflp  '*  fo  much  a3  he  (hould  die  feife4 
<^  oP'  (hewing  h^  migbt  di(jpofe  of  the  whole.  Bhnd  r.  BUeiii 
cited  2  Bro^  Ca.  Ch.  43*  Free.  Ch^  30 1.  mte^  S.  C.  F^Amafe 
V.  J/i/i//r,  3  Ve/.Jut$.  7.  S,  P.  The  Mafter  of  the  Rolls  fiating 
the  rule  to.hey  ths^t  where  the  legatee  eould  fpeod  it|  there  was 
no  truft;  otherwife,  if  he  could  not. 

1 8.  R,  if.  devifed  the  manor  of  &•  to  P.,  his  eldeft  (on^  and 
his  ifiue  male,  in  ftri£l  fettlement;  remainder  to  y.,  his  (econd 
fon,  and -his  ifliie  male  in  like  manner  1  remainder  to  R.^  his 
third  fon,  in  like  laanner;  remainder  over;  and  died.  P.,  being 
poOefled  of  leafehold  eftates  in  £•,  fome  for  lives,  and  others  for 
years,  devifed  the  leafeholds  for  Ijves,  to  the  ufes  of  his  father's 
will.  Then  followed  this  claufe  %  <^  And  all  other  my  leafehold 
**  eftates  in  5.  I  give  tp  my  brother/  J.  H.,  for  ever,  hoping  be 
<<  nvill  continue  thfm  in  the /ami fy.**  On  the  death  of  J.  /f., 
R.  H.,  the  third  fon,  by  his  bill  infixed  that  the  devifc  of  the 
leaft^holds  for  years  fubje^ed  thefe  eftates  to  the  fame  ufes  as 
thofe  declared  by  the  father's  will.  But  Lord  C.  TburJow  faid,  ' 
that  the  word  **  hoping"*  was  precatory,  and  not  imperative ;  ftilU 
whenever  there  were  aonexed  to  fuch  a  word  precUe  ^d  diredt 
obje£ls,  the  law  conne£led  the  whole  together,  and  held  it  fuffi- 
cient  to  raife  a  truft;  but  then  the  objedis  muft  be  diftinA. 
Where  there  is  a  choice,  it  ma(l  be  in  the  power  of  the  deviiee 
to  difpofe  of  it  either  way.  If  he  had  (bid  the  le^eholds,  the 
family  could  not  have  taken  them  from  the  vendee  1  or  if  he  had 
given  them  to  one  part  of  the  family,  the  others  could  have  no 
remedy.  The  words  did  not  clearly  demonllrate  aa  object*  Bitt 
difmiffed.     HarJand  v.  Trigg^  1  Brc.  Ca.  Cb.  142. 

19.  *^  And,  as  I  have  lately  received  the  melancholy  account 
'*  of  the  death  of  my  dear  fon  W*  at  Bengal^  who  left  a  widow 
<<  and  xv!o  fmall  children;  and  I  am  informed  lie  died  worth  ten 
<<  tio\es  the  fortune  I  (hall  leave  behind  me,  which  wUl  be  a  hand^ 
^  fmic  provifions  and,  as  I  (hall  leare  behiod  me,  orer  sind  above 
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the  hid  legacteS)  only  fufficient  for  a  decent  maintenance  for 
•*  my  loving  wife  Af.,  by  whofc  pru<lencc  and  ceconomy  I  have 
^'  faved  the  greateft  part  of  the  fortune  1  (hall  die  pofieflcd  of^ 
•*  not  doubiifig  but  thatjbe  nvill  dijpofe  ofnvhatjbalt  be  left  at  her  death 
*'  to  our  twogrand-chtldren:  all  the  refidue  of  my  perfonal  eflate,  &c. 
**  I  give  to  my  faid  wife  M**  Bill  by  the  furviving  grand- 
children, againtl  the  wife's  reprefeDtative^  fof  an  account  of  the 
teftator's  perfonalty.  Lord  C*  T^hurhw  admitted,  that  if  the 
intention  was  cleaTi  what  was  to  be  given,  and  to  whom,  he 
(Iiould  think  the  words  not  doubting  ftrong  enough ;  but  thefe 
were  comroulable  by  the  context.  In  the  cafe  before  him  the 
teftator  looked  upon  the  provifion  made  by  the  father  of  the  grand- 
children as  fufEciently  ample,  and  meant  his  own  fortune  to  be 
at  his  wife's  pleafure,  to  ufe  what  (he  pleafed,  and  confequently 
to  make  the  refidue  fuch  as  (he  chofe^  Bill  difmifTed.  Wejun  v. 
Hawkins  J   i  Bro.  Ca.  CL  179-  . 

20.  A  feme-covert|  having  a  power  to  difpofe  of  300/.  South 
Sea  annuities,  by  deed  or  will,  made  two  teftamentary  papers 
on  the  fame  dayj  the  oije  of  them  beginning;  "  This  I  de(ire 
^'  may  be  done  as  my  laft  will  and  teftament:"  (he  then  de(ired 
Iicr  hu{band  to  give  fome  clothes,  iSTc.  to  her  fillers  and  a  niece^ 
and  the  paper  went  on  as  follows.  **  I  give  to  my  hufbahd  the 
**  fam  of  300/.  new  joint  flock  annuities  for  his  own  ufe;  and 
*'  all  that  is  remaining  in  the  (locks,  that  he  has  no  necefTary  ufe 
'*  for,  to  be  equally  divided  between  my  brother  C.  and  my  (ifters 
"  jy.  and  B/*  This  was  written  on  undamped  paper.  The 
other  teftamentary  writing  was  on  ftamped  paper,  apd  was  as 
follows  :  **  This  is  my  laft  will  and  teftament,  at  my  death  for 
<<  my  hu(band  to  bewill  to  him  the  fum  of  300  A,  which  is  now 
*'  in  the  joint  ftock  annuities, y^r  iis  own  ufe  s  and,  at  his  deaths 
"  the  retnaining  part  of  what  is  left ^  that  he  does  not  want  for  his 
^<  own  wants  and  ufe^  to  be  divided  between  my  brother  C  and 
'<  my  fitters  IV.  and  B.  to  be  equally  divided  between  them."  It 
was  held  that  the  hufband  was  abfolutely  entitled  to  the  annuities, 
the  words  following  the  gift  to  him  being  too  vague,  as  to  the 
property,  to  raife  a  trull  for  the  brother  and  fillers.  Second 
point  in  Sprange  v.  Barnard^  2  Bro.  Ca.  Ch.  585. 

21*  Sot  where  the  tejlator  has  not  given  to  the  perfon  to  whom  the 
words  ofdefire^  &c.  are  addreffei^  any  preceding  intereft  in  tl^e  pro* 
perty:  as  where  teftator,  after  giving  his  wife  feveral  houfess  pro- 
ceeded thus :  **  I  further  empower  my  wife  to  give  away  at  her 
'*  death  1000/.;  100/.  of  it  to  A.^  100/.  of  it  to  B.f  the  other 
'*  800/.  of  it  to  be  difpofed  of  by  her  by  will."  Then  he  gave 
feveral  legacies,  aqd  the  refidue  to  C  and  D.  The  wife 
died  without  making  any  difpofitjon.  Bill  by  A.^  in  the  exclie- 
quer,  claiming  t|ie  loo/.  which  the  wife  was  empowered  to 
leave  her.  For  the  plaintiiF  it  was  faid  to  be  cftabli(hcd,  that 
where  the  abfolute  intereft  is  civen  to  one,  with  ^y  expre(fioa 
that  the  devifee  (hall  difpofe  of  the  whole  or  a  part  to  a  particular 
pezfoo^  that  would  raife  a  truft  for  fuch  perfon.    On  the  other 
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fide,  the  application  of  this  do£lrine  to  the  principal  cafe  was 
denied,  becaufe  the  wife  had  not  only  no  abfolute  intereft  in  the 
ioo/.|  but  none  at  all;  fo  that  there  was  nothing  to  raife  a  truft 
upon.  The  difpofition  was  therefore  a  mere  naked  authority. 
Lord  Chief  Baron  Eyre^  in  dating  the  opinion  of  the.  court,  ob- 
fcrved,  that  from  fome  of  the  cafes  cited  on  the  point,  this  doc- 
trine alfo  arofe,  which  was  nearer  the  principal  cafe,  that  a 
idcvife  to  one  for  life,  with  dirediions  to  difpofe  of  it  to  another, 
fliatl  operate  as  an  immediate  devife,  without  any  fuch  difpofition. 
The  tedator  had  empowered  hrs  wife  to  give  looo/. :  the  word 
••  empotver^*  muft  be  underftood  as  imperative^  to  make  it  the 
.  teftator's  own  beqneft.  But,  (Tould  it  be  confidered  from  this 
word  that  he  intended  A.  and  B.  to  have  each  loo/.  at  all 
CTcnts?  As  to  the  800/.  it  furely  could  not  be  faid  that  he  devifed 
that  fum;  becaufe  no  objed  was  marked  out  by  him.  Uulefs 
the  wife  fele£ted  objefts,  that  derife  could  not  take  efFe£t.  As 
^  to  the  perfons  named,  if  they  were  to  take  at  all  events,  why 

devife  to  them  differently  from  his  other  legatees  ?  The  plain 
import  of  the  words,  with  the  context,  appeared  to  the  court  to 
be,  tliat  the  teflator  gfave  the  refidue  to  C.  and  /}.,  but  faid^ 
**  my  wife  may  difpofe  of  1000/.  if  (he  pleafcs;  if  fhe  does,  fhe 
**  muft  give  100/.  a-picce  to  A.  and  J?.,  the  reft  as  (he  pleafcs** 
Bin  difmifTcd.     Bully.  Vardy^  i  Vef.jun,  270. 

Se3.  2.     Words  of  Direftion.  Recital,  ifc^ 

**  I  devife  to  my  executors  icoo/.  to  the  ufe  of  my  niece  B. 
*<  and  her  daughter  A.^  and  the  longer  liver  of  them,  to  be  paid 
•«  to  their  order  during  their  lives,  and  then  to  the  lawful  ifTue  of 
•«  yf.,  if  (lie  (hall  have  fuchj  if  not,  in  truft  for  R.  until  hejbail 
*'  come  of  age**  R.  died  in  the  P.fetime  of  A.  The  qucftion  was, 
WhethCT  ^.'s  reprefentative  was  entitled  to  the  legacy  ?  Lord 
Tburlow^hj  the  words  **  till  of  age,"  he  meant  to  give  the 
fund  to  the  child,  and  the  truft  given  till  then  is  only  to  point  out 
the  mode.     Atlinfon  v.  P/tice,  I  Bro.  Ca.  Ch.  9 1 . 

2..  Teftator  bequeathed  all  his  perfonal,  except  his  plate, 
•*  wMch  is  hereinafter  given  to  my  daughter,**  to  his  wife,  with 
limitations  over  after  her  deceafe.  He  took  no  further  notice  of 
his  plate.  Lord  Thurlow — **  I  cannot  fay  the  plate  is  difpofed 
<<  bf ;  I  fee  no  manner  of  giving  it  to  the  daughter,  nor  any  in>- 
^<  plication  to  arife  for  that  purpofe.  Non  conftat  whether  it  is 
^  to  go  over  by  executory  devife,  like  the  reft  of  the  property,  or 
*<  to  be  to  her  abfotutely.  I  cannot  fay  there  is  fuch  an  executory 
**  devife  of  it  over,  bat  if  I  give  it  t6  her,  I  muft  give  it  abfoldtely. 
'«•  Suppofe  the  words  had  been  '  which  is  hereinafter  difpofed  of 
'(  to  any  ftranger,  or  to  a  fchool,  (5V.  thofe  words,  though  ufed  10 
<*  the  prefent  tenfe,  cannot  under  that  context  be  a  difpofition: 
<<  therefore  it  mu(l  be  confidered  undifpofed  of/*  Frcderky. 
Hallf  I  Vef.jun.  395, 

« 
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(L  8)  Good.     As  to  Perfons,  &c.  not  inEjfe\  or  «Vllw8i^, 

not  named.  — ^^ — 

I.  Tii|  R.  Fearne^  in  his  Exec.  Dev.  p.  421.  etfiq*  after  noticing 

^^  the  diftindion  formerly  taken  between  an  executory  dc- 

vifc  per  verba  de  prafenti^  and  an  executory  devife  per  verba  defu^ 

Xuro,  to  perfons  not  in  effe,  as  made  in  Goodright  v.  Cornijby  (8  Vin. 
107.  pL  itf,  19.)  and  in  Luiterwood  v.  JS^g/,  (f£.  84.  pL  5.  and 
X09.  //.  27,  28.  and  fide  note,)  remarks,  that  in  neither  of  thefe  • 

'  cafes  did  the  judgment  turn  upon  that  point.  In  the  firft  A*  (J?.) 
died  without  liTue,  fo  that,  whether  the  devife  to  his  heirs  male 
was  originally  void,  was  no  dire£l  point  of  their  decifion  ;  and  in 
the  fecond  A.  {B,)  alfo  died  without  iflue,  and  the  devife  there- 
fore became  void  in  event,  whatever  it  was  in  its  creation^  la 
the  cafes  of  Moore  v.  Parker^  (dated  in  8  Vin,  260.  //.p.)  and 
Goodman  v.  Goodright^  (dated  in  (L.  4)  infray  feB.  2.  pL  3.)  tl^ 
court  indeed,  he  obferves,  feemed  unwilling  to  admit  the  devifes 
to  the  ijftie  of  the  body  of  a  man  by  a  future  wife,  and  to  the  heirs 
of  the  body  of  a  woman  by  a  future  hufband  to  be  good,  or  rather 
inclined  to  avoid  the  quedion,  whether  they  were  fo  or  not.  But 
it  is  obvious,  be  fay^,  that  neither  of  th^fe  cafes  decided  the  point 
in  queftion,  as  he  had  before  obferved.  And  indeed  the  doubt 
of  the  court  refpeftinfi:  the  validity  %l  the  limitations  in  thofc 
cafes  could  not,  he  faid,  be  fupported  upon  the  didindtion  he  was 
then  fpeaking  of,  becaufe  ^  devife  to  the  iflue  by  a  future  wife  or 
hufband,  as  much  implies  the  tedator's  knowledge  that  fuch  ifluc 
does  not  yet  exid,  and  is  as  drongly  expreflive  of  a  future  time  as 
a  cafe  put  and  admitted  by  the  court,  \^alk.  226.)  in  Goodright  v. 
Corni/bj  of  a  devife  to  the  heirs  of  J.  S.  after  the  death  of  J»  S., 
which  was  there  allowed  to  be  good,  becaufe  a  future  time  is 
mentioned ;  and  the  like  obfervations,  he  added,  might  be  extended 
to  the  cafe  of  an  infant  en  ventre  fa  mere^  fince  a  devife  to  fuch  an 
infant  neceOarily  implies  a  future  difpofition,  to  take  effedl  at  its 
birth.  And  indeed  Lee^  C.  J.  in  delivering  the  opinion  of  the 
court  in  GuiUiver  v.  Wirhet^  i  Witf.  105.  admitted  it  to  be  now 
fettled,  that  a  devife  to  a  child  en  ventre  fa  mere  may  be  good  ab 
initio.  And  fo  in  Chapman  v.  Bliffet^  (8  Vin.  1 12.  pL  36.)  Lord 
Taibot  thought  it  no  obje£iion  to  the  limitation  to  the  children 
then  unborn  of  the  tedator's  grandfon  C.  taking  effe£t  by  way  of 
executory  devife,  that  it  was  per  verba  de prafenti^  the  intention  y 
appearing  clearly  future.  Mr.  Fearne  then  cites  the  following 
cafe: 

2.  Teftator  devi&d  to  his  wife  for  three  years,  remainder  to 
his  fon  for  99  years,  if  he  fhould  fo  long  live,  remainder  to  the 
heirs  of  his  fou's  body,  and  their  heirs  of  their  bodies.  ,  The  court 
held  the  devife  to  the  heirs  of  the  fan's  body  good,  as  an  execu- 
tory devife,  being  to  take  place  mfuttire^  within  the  compals  of  a 
life  in  being.     Doej^Carletonf  i  IVilf  225. 
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3.  Again^  Mr.  Fearne  cites  a  cafe,  where  a  teftator  deviied  bis 
lands  to  C  for  the  term  of  90  years  from  hi9  (theteftator's)  de-' 
ccafe,  if  he  fbould  fo  long  live,  and  after  the  determination  of  that 
term,  he  devifed  the  lands  to  the  heirs  of  the  body  of  the  faid  Q.^  re- 
mainder over.    Upon  a  queftion  referred  to  the  judges  of  K.  B*, 
Whether  the  heirs  of  the  body  of  C.  took  any  and  what  eftat'e 
under  the  will  ?  they  certified  their  opinion,  that  the  clear  manifeft 
intent  of  the  tedator  was,  to  give  an  edate  tail  to  fuch  perfon  as 
Jhould  be  heir  of  the  body  ofC  at  hi^  deaths  (the  only  deter  minatioa 
of  the  90  years'  term  in  the  teftator's  view,)  tohim^  and  to  the  heirs 
of  the  body  of  the /aid  C,  with  remainder  over  as  in  the  will ;  which 
intent  of  the  teltator  might  by  law  take  effe£l  as  an  executory  de- 
vife,  for  the  contingency  muft  happen  within  ;the  compafsofa 
life  in  being ;  and  the  freehold  in  the  meantime  undifpofed  of, 
defcended  upon  the  heir  at  law.     The  reafons  of  this  opinion, 
Mr.  Fearne  adds,  feem  to  be  clear  and  indifputable,  and  he  con- 
ceived would  go  a  great  way  towards  deciding  all  doubts  upon  the 
abovementioned  Hmilar  point,  in  the  cafes  of  Moor  v.  Parker^ 
(dated  in  8  Vin.  260.  pL  9.}  and  Goodman  v.  Goodright^  (dated  ia 
(L.  4)  inf/eH.  a.  pL  3.)  (hould  they  ever  be  moved  again. 

4*  This  inference  at  lead,  Mr.  Fearne  concludes  with  faying^ 
may  be  fairly  drawn  from  the  lad*cited  authority,  namely,  that 
whatever  force  is  to  be  allbwed  to  the  didinclion  between  execu- 
tory limitaticns  per  verba  de  prafinti  and  per  verba  de  futuro^  it 
can  only  affe£t  thofe  cafes  where  there  is  not  the  lead  circum- 
ftance  from  which  to  colleA  the  tedator's  contemplation  or  inten- 
tion of  any  thing  elfe  than  an  immediate  devife,  to  take  eSe£i  in 
prafenti. 

5.  So,  where  a  devife  was  made  to  C  H.  for  90  years,  if  he 
{hould  fo  long  live,  and  after  the  determination  of  that  term,  to 
the  heirs  of  the  body  ofC.  H.,  remainder  over.  The  court  of  B,  R. 
held,  that  the  devife  to  the  heirs  of  the  body  ofC»  was  good  by  way 
of  executory  devife,  and  that  the  freehold  in  the  meantime  (being 
undifpofed  of,)  defcended  upon  the  tedator's  heir  at  law.  Harris 
▼.  Barnes t  4  Burr^  2157.  1  Blachjl.  Rep,  643.  jimb.  666,  S-  C. 
SttDarbifon  v.  Beaumond^  1  Bro.  Par.  Ca,  489*.  (And  alfo  dated 
in  8  Fin.  21 5'  P^' S') 
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T^ EVISE  of  tedator*s  refiduary  edates  and  lands  to  trudees,  ifl 
^^  trud  to  preferve  contingent  remairtders,  and  as  to  certain 
parts  in  trud  for  A,^  an  infant  and  unmarried,  for  99  years,  if  Yat 
(hould  fo  long  live^  and  after  that  term  to  his  id,  ad,  3d,  and  4th 
fons,  and  the  iflue  male  of  their  bodies  lawfully  begotten  for  the 
like  term  of  99  years,  as  they  (hould  be  in  feniority  of  birth  i  and 
in  default  of  fuch  iflue  male  in  h\m  or  them,  then  to  B.  and  the 
i(rue  male  of  his  body  for  the  like  term  of  99  years;  and  in  the 
>  f^me  manner  to  C.  and  D,  and  their  iflUe  male  for  the  like  term, 

and 


and  for  want  of  iffue  male  of  D.  to  tefts^tor's  tight  heirs.  The 
fubftanee  of  the  opinion  of  the  court  of  King's  Bench,  to  whom 
the  cafe  was  referred  from  Chancery^  was,  that  ^.  took  an  equi** 
uble  eftate  for  99  jedss  determinable  with  his  life»  and  that  upon 
his  death  his  firft  fon  would  take  a  like  eftate,  but  that  the  fubfe- 
quent  limitations  to  his  other  fons  and  to  B.  were  void.  Semer" 
vilU  ▼•  Lithbridge^  6  Term  Rep,  £.  i?.  2 1 3. 

See  (L.  4)  JeSl.  a.  n.  a.  pofi,  containing  cafes  of  Executory  De* 
wfes  too  remote  and  void. 

(L)  Againft  Law.  [Remainders  of  Terms  of  Years.]  »^»»*^9*- 

See  (F.e),  infra. 

m 

IC!  OTE;  there  arc  feveral  cafes  alfo  which  occur  upon  tefta- 
■*'^  mentary  difpoiitions  of  ef^ates  pur  autre  vi>,  but  Finer  not 
having  allotted  any  particular  fe^ion  for  them  under  the  head  of 
Devifes,  they  are  all  referred  to  the  fedion  of  "  Eftate  pur  autre 
«  vii^  (R.  a.  3)  in  Suppl.  tit.  «  Efiatel"  poft. 

(L.  2)    ConditioQy  what ;  and  what  an  £xe(;utory  ^^'"^  '^^ 

Devife. 

See  (N.  c)  ir^ra. 

{L.  4)  Executory  Devife.    Notes  and  Rules. 

SiB.  I.    Executory  Devife,  what  is  or  is  not. 

<<  I.  A  N  executory  devife  is  fuch  a  limitation  of  a  future  eftate  or 
-^^  <'  intereft  in  lands  or  chattels  (though,  in  the  cafe  of 
<<  chattels  perfonaly  it  is  more  properly  an  executory  bequeji^)  as  the 
'*  law  admits  in  the  cafe  of  a  will,  though  contrary  to  the  rules 
"  .of  limitation  in  conveyances  at  common  law.'*  Feame^s  Ex. 
Dev.  3</  edit.  298.  Of  executory  devifes,  he  afterwards  obfcrvcs, 
there  are  three  kinds,  (all  of  which  are  ftated  in  8  Vin.  114. 
pi.  II.)  ) 

a.  A.  devifed  lands  to  trufte^s,  in  truft  for  B.  for  life,  and  after 
his  deceafe  for  the  firft  and  other  fons  of  B.  fucceflivdy  in  tail 
male,  remainder  to  the  future  fons  of  C.  for  life  fucceiTivety,  with 
divers  mefne  remainders,  remainder  over  to  D.  B.  died  without 
iffue,  in  the  lifetime  of  the  teftator,  and  afterwards  the  teftator 
died,  before  any  of  the  contingent  remainders  were  vefted.  The 
qneftion  was.  Whether  the  mefne  contingent  remainders  were  not 
become  voitt,  there  being  no  preceding  eftate  to  fupport  them  i 
For,  if  fe,  t^en  would  the  whole  have  been  vefted  in  pofTefTion  in 
D.     And  it  wafheld,  that,  rather  than  fail,  they  Ihould  enure  by 


wav 
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way' of  executory  devifes.     Hoplim  v.  Hopkmsp  Ca.  temp*  TM.  44# 
ButL  mtey  Co.  Liu.   i^th  edit.  271.  ^.   S.  C.    Haywardv.  StilTing* 
Jleet^(N.  c)  infra^  feEt.  2,  pL  6.  S.  P, 

3.  Teftator  gave  to  if^.  H.  all  his  eftate  until  B.  H.  flioukl  at- 
tain his  age  of  22  years.     He  afterwards  fays,  ^*  Item,  I  give  to 
^  "  E.  H.  all  my  ntdfuages  in  H.  and  C.  for  ever,  that  is^  if  he  have 

•*  afon  or  fans  whojball  attain  21,  but  if  E»  "H.Jboutd  chance  to  die- 
**  ivithoutfon  or  fom  to  inherit^  my  will  is,  that  the  fon  of  W.  H. 
"  (hould  inherit.*'     Lord  Chancellor  Thurlow  held  that  E.  if., 
upon  his  attaining  22,  took  a  veiled  fee  fimple,  with  an  executory 
devife  over,  in  cafe  he  ihould  die  without  a  fon,  or  fuch  fon  (hould 
not  attain  2t.     Heath  v.  Heathy  I  Bro.  Ca.  Ch.  147. 
After  ftating       4,  Tcftator  devifed  to  his  fon  P.  D.y  his  heirs  and  ajjigns  for 
^^^' i^f   «;^r,  a  mefTuage,  tfr. ;  But  in  cafe  P.  i).  (hould  happen  to  die, 
fiaud?a        leaving  no  ijfue  behind  him^  then  the  teftator's  wife  was  to  receive 
S  vio.  90.     the  rents  and  profits  as  long  as  (he  (hould  continue  a  widpw,  and 
•1.9.)  Mr.    ^fjg^  j^gj.  deccafe  or  marriage,  then  the  lands  fo  devifed  to  P.  Z>. 
Y^Ex^.Dev,  as  aforefaid,  he  devifed  the  Umc^  for  vjantofiffue  by  him^  unto  his 
3d  edit.  307,  (on  J*  jD.,  his  heirs  and  afligiis  for  ever  ;  but  iacafe  J.  D.  (hould 
3°*'  ^*y*'     happen  to  die  before  P.  £).,  and  the  faid  P.  (hould  not  leave  any 
•<  wemuft     ifluc  of  his  body  begotten,  then^  his  will  was,  that  his  faid  lands 
<«  attend  to    (hould  be  fold,  and  equally  divided  between  his  (ix  daughters. 
«  ?na^n     '^^^  tcftator  died  \  then  J.  D.  died  ;  and  afterwards  P.  JD.  died, 
«  between     without  having  ever  had  any  ifTue.     On  a  cafe  referred  for  the 
<«thcfirft     opinion  of  the  co^rt  of  B.  R.  the  queftion  was.  What  intereft 
«"  h^^lT  ^'  ^^  *"^  ^^^  *^  daughters  refpeftively  took  under  the  limitations 
«<  fee  (as  in   in  it?    And  the  court  certified,  that  they  wtre  of  opinion  that 
« ihit  cafe)  />.  D,  took  an  eftate  in  fee  fimple ;  but,  as  he  died  without  iflue 
«  hei*"nlr  ''^'''^  ^  ^^^  ^'^^  £^Ai/  death,  they  thought  that  the  further  difpo* 
«« in  tail;  in  iitioti  made  by  the  teftator  in  that  event,  was  good  by  way  of  exe^ 
•«  tbe  firft     cutory  devife.     Porter  v.  Bradley,  3  Term  Rep.  B.  R.  143.     Roe  v. 

**  chat  of  teiti  V.  Brown)  we  have  feen  that  the  limitation  over  upan  a  dying  without  iflu*4iving  ^, 
**  was  gi^d  ai  an  executory  devife  ^  for,  (he  whole  being  fiift  limited  to  a  perfon  iv  effe,  there  wis  no 
«  ^niidering  the  fubiequent  limi ration  as  a  remainder.  But,  if  the  iirft  limitation  had  been  in  tail 
**  only,  then  the  fublequect  devife  might  have  been  confidered  u  a  contingent  remainder  depending  on 
<*  that  eftate-tai),  and  as  limited  to  rake  cfftCt  only  in  cafe  that  eftate-tail  determined  in  the  life  of  ^. } 
«  that  ity  in  cafe  the  firft  devifee  in  till  died  without  ifTue  in  A.*»  lifetime.**  As  a  devife  of  that  latter 
kind  he  then  inftances  Sfa/dmg  v.  S^/Jing,  (ftated  8  Vin.  249.  pi.  4.)  and  adds,  that  in  this  latter 
cafe  we  may  obferve,  that  the  devife  over  to  IK  (C. )  which  was  limited  upon  an  event  collateral  to» 
and  Independent  of,  tiie  preceding  eftate-tail,  was  not  confidered  as  enuring  in  defeaiance  or  abridgment 
of  it,  hot  as  ferying  to  introduce,  on  that  event*  a  proper  remainder  ezpe^ant  upouy  and  to  aw<Mt  ihe 
Kgular  determination  of,  the  preceding  eftate-talL 

5.  But  where  the  devife  was  to  B.  for  life»  remainder  to  C. 
for  99  years,  if  he  fhould  fo  long  live,  and  after  the  feveral 
deceafes  of  B.  and  C,  to  the  heirs  of  the  body  of  B.,  but  not  to 
defcend  entirely  to  £.'8  eldeft  fon ;  but  that  £.  might  appoint  the 
fame  to  all  his  children  living  at  his  death ;  and  in  default  of 
appointment,  then  to  his  fons  as  tenants  in  common  in  tail ; 
remainder  to  his.  daughters  in  like  manner;  remainder  over. 
B.  furrivcd  the  tcftator.  but  died  in  the  lifetime  of  C«    It  was 

held 
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held  that  the  limitation  to  the  ilTue  of  C.  was  a  contingent  re- 
Ijnaindery  depending  on  the  preceding  cftatc  of  freehold  in  B  i  ' 

^tid  therefore  failed  by  the  death  of  B.  in  E;s  lifetime,  for  wan: 
of  a- continuing  particular  ellate  of  freehold  to  fupport  it;  and 
that  t^iis  (Safe  diflercd  from  Hopkins  v.  Hopkins^  fup,  pi,  a.  (which 
was  cited  in  favor  of  the  limitation)  fincc  there  A,  the  firft  taker,. 
died  in  the  Ufctioie  of  the  teftator,  and  then  the  freehold  limited 
to  him  never  taking  efie£l,  the  contingent  limitation  over  veiled 
by  way  of  executory  devifc  ;  but,  as  th?  preceding  freehold,  in 
the  principal  cafe,  had,  once  vefled,  the  fubfequent  limitation, 
which  took  cflfeft  upon  it  by  way  of  contingent  remainder,  could 
never  afterwards  enure  as  an  executory  device.  Doe  v.  Morgan^ 
3  Term  Rep.  B.  R,  763. 

Sec  the  following  cafes  alfo,  where  the  pofterior  limitations 
were  held  t6  take  cfleft  by  way  of  contingent  remainder,  and' 
not  as  executory  devifc s,  or  fpringing  ufes.  Wealikyv.  Bcfville^ 
(A.b).  inf.  fee.  i,  pi.  l.  Roe  v.  Scott ^  ib,  pi.  5,  Ives  v.  Legge^ 
ib.  fee.  a.  piil*  Garivardine  V .  Carwardiney  Fearnis  Ex.  Dev, 
4tb  edit,  by  Pow;  p.  5.  and  ftated  in  UfeSf  (N.  a)  pqfi.  GccJtitle 
V.  Biiiingtoftf  Dougi.  793.  and  dated  in  Rewainder^  (M.)  poft. 
Doe  V.  Hoimes,  3  IVilf.  2^7.  24c.  2  Biacijl.  Rep.  777.  S.C-' 
dated  alfo  in  Remain t/er^  (W.)/^/?. 

See.  2.     Executory  Devife  :  its  Limits. 

N.  I.     Gocd. 

1.  Teftator  devifed  to  Ins  grand fon  Tf^.,  his  i:eirs  and  afiigns; 
and  if  W.  Joouid  die  under  age,  then  to  his  grand fon  T. ;  and  if 
r.. mould  die  under  age,  then  to  fuch  other  fon  of  his  daughter 
M.  S.,  by  his  fon-in-law  J,  S.,  as  ihould  attain  his  age  of  twenty- 
•nc,  his  heirs  and  ajftgns ;  remainder  over.  Tedator  died,  leaving 
two  grandfons,  W.  isi  7*.,  who  both  died  under  age;  and  after- 
wards -^.,  another  fon  of  M.  S.  by  T.  S,  was  born.  The  court  * 
of  J?.  R.f  to  whom  tlie  cafe  was  referred,  faid,  they  found  no 
cafe  but  that  of  Tayior  v.  Bicdai,  (ftated  8  Fin.  Abr.  107.  pi.  15.) 
where  an  executory  dcvife  of  a  freehold,  fufpended  till  a  foa 
unborn  (hould  attain  twenty-onc,  had  been  held  good.  Yet,  on 
the  authority  of  that,  and  its  conformity  to  fcverai  late  determi- 
nations, in  cafes  of  terms  for  years;  and,  conPidering  that  the 
p6wer  of  alienation  would  not  be  tliereby  reftrained  longer  than 
the  law  would  reitrain  it,  viz.  during  the  infancy  of  the  firft  taker, 
which  could  not  reafonably  be  faid  to  be  a  perpetuity,  they  held 

.the  devife  to  >/.,  the  after-born  fon,  good,  by  way  of  executory 
dcTife.  Stephens  v.  Stephens,  Ca.  temp.  Taib.  228.  Buiiock  v. 
Stones,  2  Vef.  521.  Barker  v.  Suretees,  and  Framingham  v.  Brandy 
ftated y^r.  4.  infra,  pi.  4^5-  S.  P. 

2.  Teftator  devifed  lands  to  his  wife  for  life,  and  after  her 
d6ath  to  fuch  child  as  flie  was  then  fuppofed  to  be  enfient  with, 

and  to  the  heirs  of  fuch  child  for  ever,  provided,  that  if  fuch  child  ^ 
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as  fhould  happen  to  be  born,  fliould  die  before  the  age  of  twenty-* 
one  yearS)  leaving  no  ifiue  of  its  body,  the  reverfion  fiiould  go 
over.  The  court  held  it  to  be  a  defife  to  the  wife  ;  remainder  to 
the  child  in  contingency  in  fee,  with  a  devife  over,  which  they 
held  a  good  executory  devife,  as  it  was  to  commence  within 
twenty-one  years  after  a  life  in  being ;  and  that  if  the  contingency 
of  a  ctiild  never  happened,  then  the  lad  remainder  was  to  take 
efkSt  upon  the  death  of  the  wife.  And  the  number  of  the  con-* 
tingencies  were  not  material,  they  faid,  if  they  were  all  to  happen 
within  a  life  in  being,  or  a  reafonaUe  time  after.  Gulliver  t. 
Wtekettj  I  Jt^ilf.  105.  S.  P.  in  Beachcroji  v*  Snome,  4  Term 
R^»  Bm  Rm  44^* 

3.  Teftator,  after  certain  intermediate  devifes  which  expired, 
gave  leafchold  lands  to  the  child  with  whom  his  wife  was  then 
enfient,  if  a  fon,  (as  it  afterwards  proved)  during  his  life,  and 
after  his  deceafe  then  to  fuch  ifliie  male,  or  the  defcendants  of 
fttch  ifllie  male  of  fuch  child  as  at  the  time  of  his  death  ihould  be 
his  heir  at  law ;  and,  if  at  the  time  of  the  death  of  fuch  child 
there  Ihould  be  no  fuch  iGlie  male,  nor  any  defcendants  of  fuch 
iflue  male,  then  living,  or  in  cafe  fuch  child  (hould  not  be  a  fon, 
then  he  bequeathed  the  fame  to  A.  Teftator  died  before  the  birth 
of  the  fon,  who  died  without  iflue.  Held,*  that  the  devife  to^. 
took  tStGt.    Ldng  v.  Blatiall,  7  Term  Rip.  B.  R.  100. 

N.  2.     Too  remote, 

"  In  thif  t.  Jl*  having  the  reverdon  of  lands  f^hich,  on  the  marriage  of 

•«care,**rt]rt  his  fon  S.  he  had  fettled  on  himfelf  for  life ;  remainder  to  B.  for 
in  hii^r**  91^ 7**^® »  *^  ^^  (hould  fo  long  live;  remainder  to  truftees  during 
j>ev,  %%6.  £/s  life ;  remainder  to  ^.'s  firft  and  other  fons,  fucceflively  in 
«« we  ate  to  tail  malc  j  remainder  to  the  heirs  male  of  the  body  of  B.  5  (rever- 
«•  thatdie  ^^"  ^  '^*  ^°  ^^^^  dcvifed  all  the  lands  contained  in  that  fettle- 
«<  limitition  ment,  on  failure  of  jfue  of  the  body  of  J?.,  and  for  want  of  heira 
«  ?  *h  ^^^  ^^  ^*^  ^^^  body,  ^o  his  daughter  F.  in  tail.  Adjudisred,  in 
«  wnfu^  D^w.  Proc.f  that  this  will  did  not  give  an  eftate^  toV  by  implication 
f<  ture,to  to  £.,  and  therefore  the  devife  to  F.  was  executory  and  void,  aa 
*!  "!/•  •^*?  beinc  on  too  remote  a  contineency.  Lady  Lan^rough  v.  Fox* 
m  iflue  of  ^^-  temp.  Talb.  202.  4  Bro.  Pari.  Ca.  90.  o.  C; 
"  the  body  of  B,  vA  of  beiri  male  of  the  body  of  ^.  Now  there  was  no  fubfifting  cflate  estemliag  to 
<<  the  iflue  of  B>  (generally),  the  fettlement  being  c^fined  to  hit  firft  and  other  font  and  thejr  ifitt 
**  wuit  \  nor  indeed  was  there  any  eaate. tail  in  A.  himfelf,  to  extend  to  the  heira  male  att||iiaown  body ; 
«  therefore  the  eftate  devifed  by  A.  could  not  be  corifidered  as  the  devife  of  a  revcrfion  depending  or 
**  expectant  on  fuch  preceding  eftates.*^*  *<  And  though,**  he  faid,  *'  it  ihould  be  granted  that,  aa  A* 
*'  had  but  ttne  f9nf  and  there  was  a  limitation  by  the  fettlement  to  the  firft  and  other  fons  in  tail-male, 
«  the  devife,  for  want  of  heirs  male  of  his  {A  *s)  own  body,  might  have  been  conftrued  as  a  devife  of 
•<  the  reverfion  expedant  op  failure  of  Tons  of  his  faid  fon,  and  heirs  male  of  their  bodies ;  yet,  as 
«<  there  was  no  pre-exifting  eftate  extending  to  iffue  fimait  of  the  body  of  i?.,  and  as  fuch  a  preceding 
<*  eftate  was  not  admitted  to  he  raifed  by  implication,  the  devife  to  F,  was  not  die  devife  of  a  reverfton, 
«  but  was  an  executory  limitation,  unfupported  by  any  preceding  eilate,  and  being  not  to  take  efteft 
•*  till  after  a  general  failure  of  iftiie,  was  therefore  too  remote.'*  See  Dm  v.  FonerMii,  fed.  4.  pi.  3* 
irfra,  and  Moor-w.  P^ktr,  ftated  in  S  Vin.  Abe.  260.  pC  9*  \  upon  which  laft  cafe  Mr.  Ftamt,  in 
p.  415*  obferves,  that  the  court  did  not  appear  to  have  delivered  any  decifiye  opinion  refprdliog  the 
validity  of  the  limitation  to  the  tjpti  male  of  J?.  (G.)  by  a  lecond  wife,  as  being  an  immediate  devife  to 
perfoDS  not  in  efi.    For,  in  Lord  Rvpntud  and  Skimer^  the  cafe  adjtrnsturf  and  io  4  Mod.  jiS*  (and 


^ebffe* 


2tX 


iUb  IB  t  Ef .  Abr.  iSs.  pi.  ti.)  it  ii  (md,  judgmeot  wm  given  that  (7.  did  take  an  eAate-tail ',  lb  that 
BO  itiblutioa  appears  toachiog  this  point. 

2.  DcTife  to  ji,  T.  for  life,  and  after  her  death  to  J.  and  bis 
Biirs  for  ever;  andf  in  cafe  of  the^ death  •/].  without  any  heir,  then 
to  C,  the  half  brother  of  J.  This  limitation  to  C.  was  held  too 
remote  and  void,  being  a  fee  mounted  upon  a  fee*  Tilbury  v. 
Barbut^  3  Ath.  617.   l  Vef.  89.  S.  C. 

3*  A.y  upon  the  marriage  of  her  niece  J?.,  covenanted  to  fettle  Mr.  Fttmi 
lands,  (at  or  after  fuch  time  as  C,  the  hufband  of  her  niece,  ^hitfx. . 
fliould  fettle  hiseftate  to  the  fame  ^fes,)  to  the  ufe  of  herfelf  for  obferm^* 
life;  remainder  to  truftees  for  200  years;  remainder  to  C.  for  thac»  in'thB 
life;  remainder  to  truftees  to  preferve  contingent  ufes ;  remainder  ffj^?^*** 
to  jff.  for  life;   remainder  to  the  firft  and  other  fons  of  C.  upon  cate7(iii 
the  body  of  JS.,  in  tail  fucceffively ;  remainder  to'  the  firft  and  sirea.b7 
other  daughters  of  C,  upon*  the  body  of  5*,  in  tail  fucceffively;  ^'^  )^ 
remainder  to  the  right  heirs  of  A.     Afterwards,  and  before  any  ^„l^  „^*J^. 
fettlement  was  made,  A,^  by  her  will,  reciting  the  articles,  and  cifiveopi- 
ihat  flic  had  agreed  to  fettle  the  lands  in  manner  aforefaid,  devifed  ",!**"'"? 
the  faid  lands,  and  the  abfolute  inheritance  thereof,  to  the  ufe  and  ©f *ihe  I'lmill 
behoof  of  the  heirs  of  the  body  of  the  faid  B*  by  any  other  hufband  to  «»©»  r*  tht 
he  begotten  ;  and  for  tvant  of  fuch  iffue  to  the  ufe  of  her  nephew  £.,  ^^*^'^. 
and  the  heirs  of  his  body,  with  feveral  remainders  over ;  remainder  an/<Mher  ' 
to  her  own  right  heirs.     A.  died  feifed.     C,  and' J?.,  his  wife,  hufband^ 
entered  and  fuffered  a  contmon  recovery,  to  certain  ufes  in  ftrift  f*t*^"* 
fettlement.     B,  died  without  iflue.     Afterwards  C.  died;    and  yife.  but 
the  queftion  was  between  the  perfon  claiming  under  the  recovery,  thatitmuft 
and  the  daughter  of  i.     The  points,  upon  which  this  queftion  j!*^™^^!^ 
depended,  were,  according  to  Sir  fames  Burrow,  fr/lf  Whether  judgment^ 
the  will  was  to  be  taken  as  an  execution  of  the  articles  ?    id/y,  ^^^'*  coo- 
If  not.  Whether  the  eftate  to  the  heirs  of  the  body  ofB.,^  by  any  SJ^^jJ^^ 
other  hufl>and,  fhould  be  tacked  to  the  eftate  given  her  by  the  Urd  Mnt» 
articles  ?    2^0^  Whether  the  dcvifc  to  the  heirs  of  the  body  of  B.,  by  /<'<'f  thatthe 
any  other  huft>and,  was  not  abfolutely  void,  being  a  dcvife  in  \n^i^^l^ 
verbis  de  prafenti  to  a  perfon  not  in  eje :    and  if  fo,  whether  L.  avoid  adnuV 
did  not  take  immediately,  as  much  as  if  there  had  been  no  pre-  |;"«  *«  '^■- 
ceding  devifr ;  or,  at  Icaft,  whether  the  preceding  devifc  to  the  ilm^^tjon?^ 
heirs  of  the  body  of  if.,  by  any  other  hufband,  ought  not  to  be  for  Lord 
laid  out  of  the  cafe,    having  become  voi^  in  ev^t,  fince  the  ffl'^f'^  . 
event  of  her  having  iffiie  by  any  other  hufl^and  never  happened?  «*'/iLo£«. 
After  full  argument  the  court  refolved,  that,  if  the  will  (hould  be  **  chedevfre 
taken  ^s  an  execution  of  the  articles,  and  as  an  a£lual  devife  of  H^J^^* 
the  particular  cftates,  according  to  the  limitations  contained  in  '•bjTanyfel 
the  articles,  then  the  fubfequent  limitation  to  the  heirs  of  the  *<  cond  haf- 
body  of  A,  by  a  fecond  hufband,  would  veft  in  her  as  an  eftate-  \\  ^*"?'^.^ 
tail,  (in  remainder,)  and  confequendy,  the  recovery  fuffered  by  f*  limi^ti^ 
her  and  her  hufband  had  barred  the  fubfequent  limitation  to  L, ;  « toL.couid 
but,  that  it  was  unneceflary  to  enter  into  the  queftion,  whether  **  ^  *^* 
the  articles  and  will  could  be  tacked  together,  becaufe,  if  a  devife  <«^ndo!!* 
of  the  particular  eftates  ezprefTed  in  the  articles  could  not  be  im-  *'  sent  i*. 
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And  indeed,  plicclby  cotillruflion,  and  fnppofiftg  the  lUvift  to  the  heirs  of  ih^  hdy 
fuppofing  of^.by  a  fecond  hujbatid  to  he  void,  the  limitation  to  L.  and  the 
thatijiniu-    jj^j^g  ^f  j^-jg  ijQ^y  could  not  bc  a  contincjent  remainder  for  want  of 

tion  not  to  3*  ft  J  '  i-f' 

hive  bten  a  prccedmg  citate;  anatt  was  too  remote  as  an  executory  devije^  hewg 
void,  then  fiQt  to  take  place  till  after  an  indefinite  failure  of  ijfue  of  the  body  ofB., 
apprewXd  ^''^  ^^'"^  '^^  remote  in  its  creation^  the  event  could  not  vary-  the  con^ 
the  fubfe-  Jiru^ion :  fo  that  the  death  of  B,  without  iflue  could  make  no 
qucnt  limit-  cltftcreiice  in  the  Cdfe.  Therefore  either  way,  L.  could  have  no 
jnlght^wdi  ^"^^»  unlcfs  it  were  confidcred  as  a  prefent  immediate  devife  to  him. 
have  taken  But  the  court  hcl<l,  that  neither  the  words  nor  the  nature-of  the 
^h*"h*T*  P''*^^^^'^"  ^^"^^  ^^*"^it  of  ihat  conftru£>i.  n.  Goodman  v.  Good- 
Irm  waanot  '^'S^^^^  ^  A/rr.  873.  I  Blachjl,  1 88.  2  DougL  507.  note  3.  S.  C. 
conAdeiedas  Habergkam  V,  Fincent^  5  Term  Rep.  B,  R.  ij2.  S.  P.  But  fee  S.  C. 
•nexccution  i^  7  Vef  jun.  204.  where  it  was  finally  determined  on  different 
tides  5  as  it    gTOunds.     Set  alfo  S.  C.  Remainder  (M)  injra. 

woula  then  either  have  taken  cfTe^l  in  ponc/Tion  after  the  death  of  C  and  of  jS.  without  her  leaviivg 
ifTue  by  a  ftcond  huiband  ;  or  would  then,  if  B.  had  Irft  any  fuch  lilne,  have  veiled  in  tntereft,  as  a 
remiinoer  upon  the  eltate-tail  then  bec(>n;e  vciied  in  fuchillur.  And  he  refcfs  to  the  caie  of  Cert  v« 
Cflfr,  (ftatcd  8  Vin.  Abr.  ;07.  pi.  14  ),  and  that  of  Broivr.j'nt  rdy.  Btiivards,  (ft^ied  fe£b.  4.  im/.  p.  6.) 
in  both  of  which  a  limitauin  aher  an  executory  devife  in  tail,  beutg  io  limited  as  to  take  efFe£^,  either 
Sd  lieu  of  the  preceding  cxrcutory  devife,  if  th»t  failed,  or  etie  ki  a  remainder  to  drpend  upon  it  if  that 
took  ctTe<f>,  Masgord.  And  he  further  obicive«i,  chat,  both  in  the  preceding  cafe,  and  in  Mcor  v, 
Parhtfy  (ftared  S  Vin  Abr-  260.  p'.  5.)  the  court  feeir.rd  10  have  declined  entering  into  the  real  merit 
of  rhe  dittindtivn  taken  between  an  executory  limitation  to  a  per'oo  not  in  eJJ'ff  w^en  trade  ^r  ynht  de 
pntjcntif  and  when  made  frr  vvha  de  futuro  This  difhndliuo,  however,  he  afterwards  trcata  of 

and  exDl<  des,  as  has  bc<n  already  obfcrved  in  (I.  %),  Jutra. 

Noie  tot>,  ihaf.  according  to  the  reports  given  by  Bla*kfloHe  and  Doug*ast  of  the  bsfore-ftated  cafe  of 
Ctodntafi  V.  Goodri^hty  the  ground  ot  the  determination  in  it  was  rather  different  from  that  aligned  by 
Sir  James  Burrvw^  by  the  Ibimer  reporicrs  it  is  ftated,  that  the  dccifion  went  upon  the  alter  native^ 
cither  of  the  niece  havirg  taken  an  efla'e  tail  by  implication,  (which  the  cou^t  thought  it  unneccfTtry  to 
determine,  fjr  (he  ical^KS  fta:eJ  above ;  but  on  this  point,  fee  Dot  v  Fontreauy  fe6V  4  irf.  pi.  3.)  j  or 
if  the  fiift  devife,  [tu  tie  beirt  of  the  huly  of  the  niece  hy  anr  o'ber  ht'Jhjf'ti',)  being  too  rrmote,  which 
they  conlidered  it  was»  as  being  made  (?/':fr  an  inccji-iieJaUure  of  i/ftie^  cf  he^  ^o.'y  by  ber  fijl  bvfifnd\ 
and  then,  of  c^urfe,  the  fecond  devif«?  was  too  rtmo*e  alfo.  But  this  eroiaid  of  the  deiermicati  n 
appe^a  to  claih  with  the  reafrns  alTigned  tor  the  decifi.m  in  the  CJife  f)f  Jonts  v.  AUtgjn,  (fed.  3.  iif. 
p .  a.)  fince  the  event  of  3  fu'ure  marn.ige  Leing,  in  that  cafe,  corfi-hied  as  not  within  the  teftator  t 
contemplation,  and  the-ttrre  laid  1  ut  of  the  caf»,  the  firrl  Jimitati'n  in  the  will,  on  which  the  tjuef^ioo 
there  arofe,  was,  in  fuhi'^ance,  fimilar  to  the  firrt  lim  tation  in  Goodsr.an  v.  Gcdfilgbf,  it  being  a  devife 
ffifr  an  ind^fn-te f.'tiur e  O  ilJuc  rr.ale  of  perfons,  who  thcinfelves  tosk  n«^  efiate  by  that  will,  but  whofc 
iflue  male  would  have  been  entitled  to  eltiCcs  in  tail-male  by  delceot  under  the  limliaiwni  of  a  prior 
iattlemeot. 

« 

4.  A.  devifcd  an  advowfon  to  the  firft  or  otlier  fon  of  P.  that 
fiould  be  bred  a  clergyman  and  be  in  hofy  oraWsy  and  his  heirs  ;  but 
in  cafe  P.  fliould  have  no  fuch  fon,  thtn  to  M,  P.  died  after  the 
teftatrix,  without  ever  having  had  any  fon.  The  queftion  was, 
Whether  the  gift  to  AL  could  take  place  as  an  cxrcutory  devife ; 
for,  as  a  contingt-nt  remainder  it  could  not,  for  wnnt  of  a  particu- 
.  lar  ellatc  to  fupport  it.  Againft  the  devife  to  A'L  it  was  argued, 
that  the  firfl  devife  was  not  withhi  the  limits  within  which  an  exe- 
cutory devife  was  good,  wz.  a  life  or  lives  in  being,  or  21  years 
after,  becaufe  P.  had  no  fon  born  at  the  teftatrix's  death,  and  if 
he  ever  (hould  have  had  one,  fuch  fon  would  not  neceflarily^have 
been  in  orders  ivithm  2  x  years  after  his  birth  ;  for,  by  the  canons, 
no  perfon  could  be  adn^ittcd  into  deacon's  orders  before  23  with- 
out a  faculty,  nor  could  he  bc  made  a  prieft  before  24.     And  the 
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dcvife  to  M.  it  was  faid  was  liable  to  the  fame  obje£l!on,  on  ac- 
count of  the  remotenefs  of  the  contingency  ;  for,  fuppofihg  there 
had  been  no  previous  devife,  the  devife  to  jlf.  would  be  10  him, 
*•  if  P.  (hould  hav-e  no  fon  in  orders-,"  but  no  time  was  fixed  for 
his  taking  orders ;  and  f\jch  devife  being  void  in  its  original  cre- 
ation, could  not  be  made  good  by  the  fubfequent  circum (lance  of 
P,  having  no  fon;  according  to  Goodman  v.  Goodrighi^  [pi.  '^'ft^p) 
And  the  court  of  C.  B.  clearly  held,  that  the  firlt  devife  to  the 
fon  of  C.  was  void,  from  the  uncertainty  as  to  the  time  when  fuch 
fon,  if  he  had  any,  might  take  orders,  and  that  the  devife  over  to 
M.  as  it  depended  on  the  fame  event,  \yas  alfo  void,  although  P. 
never  had  any  fon  ;  it  hnvlng  been  decided  in  Chatham  v.  Toihill^ 
(F.  c)  infr,  fecf.  2.  p!,  4.)  that  no  limitation  could  take  effedt 
after  a  prior  devife,  wliich  was  void  from  the  contingency  being 
too  remote.     ProHor  v.  Bijbop  of  Bath  and  Wells,  2  H.  Blackji. 

3S8. 

Sen.  3.    Devife,  where  not  executory,  but  immediate. 

1.  J'  F.  upon  his  marriage  with  J.  B.  fettled  lands  in  G.,  R.p 
and  3".,  to  the  ufe  of  himfclf  for  life,  remainder  (fubjefl  to  a  join- 
ture rent  charge  to  J,  B.  and  to  a  term  of  years  created  for  raifing 
portions  for  younger  children)  to  the  firfl  and  other  fons  of  the' 
marriage  fucceflively  in  tail  male,  remainder  to  the  firft  and  other 
fons  of  J.  H.  by  any  other  wife  fucceflively  in  tail  male^  remainder 
to  his  own  right  heirs.  Afterwards  J.  F.  not  having  any  iffne, 
made  his  will,  whereby,  after  reciting  his  fctrlement,  he  made  a 
certain  bequcft  to  his  wife,  and  r4pcn  default  of  ijfue  male  and 
FEMALE  of  his  own  bodjy  he  devifed  all  his  ellare  in  G.,  R.y  and  S. 
to  ji.  and  B.  and  their  heirs,  in  truft  in  the  fir  ft  place,  to  pay  all  his 
jiift  debts  and  legacies^  and  after  payment  thereof  he  limited  the 
eftate  in  G.  and  S.  to  certain  ufes  in  ftridt  fettlement.  Andy  as  to 
bis  eflates  in  R«,  upon  default  of  iffue  of  his  hdy^  after  payment  of  his 
debts  and  legacies y  he  devifed  the  fame  to  R.  C.  for  life,  remainder 
over.  The  tellator  died  without  ilFue.  This  cafe  was  decided  in 
the  court  of  Chancery  in  Ireland^  upon  points  foreign  to  the  fubjeft 
of  the  prefent  a£^ion,  and  a  decree  was  there  made  in  favour  of  the 
refpondcnt  in  ihe  appeal  hereafter  dated;  from  which  the  appellant 
therein  appealed  to  the  Houfe  of  Lords  here,  and  iirft  ftarced  and 
argued  the  qoeflion.  Whether  the  devife  to  R.  C.  was  not  void, 
as  being  a  future  difpofition  not  to  take  place  till  after  an  indefi- 
nite failure  of  the  ifiue,  as  wcW  female  as  male,  of  the  ^eftator,  and 
there  being  no  pre-exi(Ung  eltatc  which  extended  to  the  iffue  fe^ 
male  ?  For  the  refpondent  it  was  argued,  that  it  was  a  prefent  devife 
of  the  reverfton^  and  not  a  future  oxecutory  devife.  No  eOate  in- 
deed, it  was  admitted,  was  limited  to  the  ifiue  by  the  will;  but  it 
was  plain,  he  meant  a  failure  of  iifue  living  at  the  time  of  ins  death. 
The  contingency  was  determined  the  indant  the  will  took  place, 
VIZ.  at  his  death.  The  firft  truft  was  to  pay  debts,  legacies,  and 
annuities  to  hia  fifters  for  their  lives  i  and  he  cpuld  not  have  in- 
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tended  thofe  trails  (hould  take  place  loo  or  200  yean  after  his 
death.  And  the  decree  of  the  court  of  Chancery  in  Ireland^  in 
favour  of  which  the  counfcl  for  the  re/pendent  conte^nded,  was 
affirmed.  French  v.  CaddeU^  6  Bro.  P.  C.  58.  Willmgton  y. 
Wiltington^  4  Burr.  2165.  x  BlackJi.Rep.6^^.  Traford  t.  jBoe- 
hem^  3  Ath.  440.  449.  S.  P. 

2.  A.  upon  his  intermarriage  with  B.  had  fettled  certain  Iand» 
iSc.  in  the  counties  of  M.  and  G*  upon  himfelf  for  life,  remainder 
to  truftees  to  preferve,  ^c.^  remainder  (fubje£l  to  a  jointure  rent 
charge  to  his  wife)  to  his  firft  and  other  fons  by  the /aid  B.  fuccef-^ 
lively  in  tail  male,  reverfion  to  himfelf  in  fee,  fubjeA  to  the  ufual 
ttuft  terms  for  fecuring  pin-money  and  raifing  portions.     After- 
tlrards  A,  having  two  fons  of  that  marriage,  W".  and  £.,  made  his 
will,  and  after  giving  certain  fpecific  things  to  his  faid  wife  and 
two  fons,  and  making  a  difpofition  of  certain  other  lands  in  the 
faid  C9unties,  which  he  had  purchafed  fince  his  marriage,  proceeded 
in  the  words  following,  viz.  '*  And  forafmuch  as  it  is  my  willj 
**  intent,  and  meaning,  that,  in  cafe  my  faid  two  fons  now  living, 
•*  or  any  other  fon  or  fons  of  mine  lanvfully  begotten  hereafter  to  be  born, 
^^  ihouid  die  without  ilTue  male  of  their  bodies,  or  of  the  body  of 
*'  fome  or  one  of  them  lawfully  to  be  begotten,  after  their  refpec* 
<<  tive  deceafe  without  ifiue  male  as  aforefaid,  that  then  all  and 
<<  fingular  my  mefluages,  lands,  i^c.  in  the  feveral  counties  of  JH* 
*^  and  G.  not  herein  before  devifed,  (hall  be  devifed  and  fettled  to 
•*  and  for  the  feveral  ufes,  i^c,  hereinafter  mentioned,  Wf.     It  is 
<<  therefore  my  will,  intent,  and  meaning,  that  in  cafe  mry  faid 
*'  fons  W.  and  £.,  or  any  other  fon  or  fons  of  mine  hereafter  to  be 
<^  born  as  aforefaid^  (hall  happen  to  die  refpeflively  without  any 
<<  iflue  male  of  their  bodies,  or  of  the  body  of  fome  or  one  of  them 
<(  as  aforefaid  ^  and  in  fuch  cafe  if  it  (hall  fo  happen,  then  I  give 
''  and  devife  the  remainder  of  all  and  fingular  my  mefluagesy 
*^  lands,  &*£-•  in  the  feveral  counties  of  M.  and  G.,  and  not  herein 
**  and  hereby  before  devifed,  and  the  reverfion  and  reverfions,  re- 
^*  mainder  and  remainders  of  the  fame  premifes,  to  my  (faid)  bro* 
<<  ther  T.  for  and  during  the  term  of  his  natural  life,  without 
*<  impeachment  of  wade,  but  fubjeQ  neverthelefs  to  the  feveral 
provifoes  and  payments  mentioned  and  contained  in  my  faid 
marriage  fettlement,"  i^c,  (which  he  had  noticed  in  a  former* 
part  of  his  will.)     And  then  the  teftator  limited  the  fame  lands 
to  truftees  during  the  life  of  T'.,  to  preferve  contingent  remainders^ 
remainder  to  T.  M.  fon  of  T.  during  his  life,  remainder  to  tmftees 
to  preferve,  &c.,  remainder  to  the  firft  and  other  fons  of  T.  M.f 
with  divers  remainders  over ;  and  he  appointed  his  nvife  one  of 
£ve  guardians  of  fuch  of  his  children  as  (hould  be  under  age  at 
the  time  of  his  death,  and  one  pf  the  executors  of  his  will.    The 
teftator  died,  leaving  his  faid  wife  B.  and  his  faid  two  fons  and 
two  daughters  by  her.     One  of  the  queftions  upon  this  will  was. 
Whether  the  faid  refiduary  devife  over  to  T.  and  his  fons  was  not 
void,  as  being  a  future  limitation,  not  to  take  tSt€t  till  after  the 
failure  of  iflue  of  ^crfp^s  who  took  no  preceding  ^ft;^tei  aaiDely« 
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of  all  other  fons  of  A,  hj  znjjiaun  wife  ?  For  this  limitation  to 
T.  was  not  ezprefled  to  take  eSc€t  u^ion  failure  of  ifiiie  male  of 
the  teftator'f  fons  by  his  then  wife,  in  which  cafe  it  would  have, 
been  good,  as  an  immediate  devife  of  the  reverfion  ezpedant  on 
the  eftate  in  tail  male,  limited  to  fuch  fons  by  the  fettlement ;  but 
the  words  were  general  and  comprehenGve,  extending  in  point  of 
expreffion  as  well  to  the  future  fons  of  the  teftator  by  any  ^er 
taken  wife,  as  by  his  then  wife  ;  and  if  fo,  this  limitation  could 
not  be  a  devife  of  the  reveriion  immediately  expedant  on  the 
eftates  fubGfting  or  created  by  the  fettlement,  but  was  a  future  de« 
rife,  without  any  preceding  eftate  to  fupport  it  $  and  then,  as  ^it 
could  not  take  efieA  as  a  remainder,  it  could  be  confidered  oidy 
as  an  executory  devife }  in  which  light  it  muft  be  void,  for  h  was 
too  remote,  as  being  limited  to  veft  on  a  general  failure  of  iflne. 
In  fupport  of  the  devife  it  was  contended,  that  the  teftator  had 
not  a  future  marriaee  in  view,  or  any  children  not  provided  for 
by  his  fettlement  i  that  this  appeared  from  his  giving  lome  fpecific 
legacies  to  his  wife,  naming  her  one  of  his  executors  and  one  of 
the  guardians  of  his  children.  Therefore  the  words,  ^^or  any 
<*  otter  Jon  or/ons^**  were  to  be  underftood  as  confined  to  fons  by 
his  then  wife ;  and  under  that  conftruAion  the  limitation  in  quei- 
tion  would  be  good  as  an  immedislte  devife  of  the  reverCon,  fubjeA 
to  the  eitates  created  by  the  fettlement.  Or  that,  if  thefe  words 
did  extend  to  children  by  a  future  marriage,  (till  the  limitation  in 
queftion  might  be  fupported,  by  raiGng  implied  eftates-tail  to  fuch 
children.  Upon  a  cafe  dated  for  the  judges  of  B.  R.  upon  this 
devife,  they  certified,  ^'  that  they  were  of  opinion  that  the  event 
**  of  a  fecond  marriage  was  hot  in  the  teftator's .  contemplation^ 
'*  but  fuppofing  that,  from  the  generality  of  the  defcription,  the 
<'  words  any  afier-^orn/on,  fliould  be  extended  to  the  fon  of  any 
**  future  marriage  \  they  were  of  opinion,  that  from  the  manifeft 
*<  intent  of  the  teftator  cxprefsly  declared  in  his  will,  fuch  fon  muft 
*<  take  an  eftate  tail ;  confequently  they  were  of  opinion,  that 
<'  either  way  the  devife  to  T.  was  good.^  The  Lord  Chancellor 
decreed  accordingly.  He  concuned  entirely  with  the  opinion 
certified  by  the  judges,  in  regard  to  the  event  of  a  future  marriage 
not  being  in  the  teftator's  contemplation,  and  confequently  that 
the  words  "  or  any  other  fin  or  fins y^  were  to  be  reftrained  to  font 
of  the  firft  marriage.  But,  as  to  the  raifing  of  an  eftate  tail  to  any 
fons  of  a  future  marriage  by  implication,  he  exprefled  himfelf  in* 
dined  to  the  opinion,  that  he  was  bound  by  the  decifion  of  the 
Houfe  of  Lords  in  the  cafe  of  Lane/borough  v.  -F!wr,  fiB*  2.  pL  i. 
fup.  as  a  AxxtOt  authority  againft  the  admitting.of  fuch  implication. 
Upon  an  appeal  to  the  Houfc  of  Lords  from  this  decree,  it  was 
affirmed,  agreeably  to^  the  unanimous  opinion  of  the  judges, 
founded  (as  appeared,  fays  Mr.  Fearne^  in  his  Eh.  Dev.  ^d  editn 
334.  by  what  was  exprefled 'by  the  Chief  Juftice  of  C.  B.  in  deli- 
vering their  opinion,)  upon  the  very  fame  ground  to  wUch  the 
Lord  Chancellor  (eemed  to  think  himfelf  confined,  viz.  upon  the 
prefuroption,  that  the  event  of  a  future  marriage  was  not  in  the 
tcftator's  contem^tion,  and  that  therefore  the  wordsi  tr  if  any 
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0tberfin  or  fins,  Sec.  ftiuft'  be  undcrftood  of  fons  of  the  teftatot  by 
bis  then  wife.  Jones  v.  Morgan,  7  Bro.  Par,  Ca.  1 30.  Ftarnit 
£x.  Dev,yig.  S.  C.  Lyttonw,  Lytton,  4  Bro.  Ca,  CS.  441-  S.  P. 
^^c.  too  .Wright  V.  Hammond^  dated  in  8  Vin.  110.  ^A  32.  and 
third. poiht  in  Langjlon  v.  Blackmorty  Amb.  289.  As  to  quellions 
^  of  implication,  fce(N.  a)  (P.  a)  (C.  b)  infra. 

3*  IV,  IV.  by  his  will  gave  to  his  wife  E  an  annuity  of  100/, 
for  her  life,  upon  condition  that  he  did  not  leave  any  child,  or  more 
than  tnvo  children  at  the  time  of  his  deceafe;  but  in  fuch  cafe,  only 
50/.  a  year  for  her  life.  Then  the  will  goes  on  in  the  words 
following  :  *<  And  whereas  I  am  but  lately  married,  fo  that  it  i$ 
**  very  uncertain  what  children  it  may  pleafe  God  to  blefs  mc 
^^  with,  therefore,  under  fuch  uncertainty,  I  do  make  the  fpUow-? 
*}.  ing  difpofition  of  my  fortune,*'  (which  confided  partly  of  money, 
and  pastly  of  freehold  and  copyhold  tenements,  which  the  tcdatoc 
bad  previouily  devifcd  in  truR  to  fell,)  "  that  is  to  fay,  in  cafe  I 
*(  fliould  leave  only  one  fon,  and  no  other  child,  then  I  do  give 
"  fuch^  only  fon  the  whole  of  my  fortune,  of  which  I  (hall  die 
!*  pofiVflcd  ;  and  if  1  fliould  Icavf  one  fon,  and  one  daughter, 
**  then  I  give  to  fuch  fon  the  fum  of  4000/.  and  to  fuch  daughter 
*•  the  fum  of  2000  /."  The  ttftator  afterwards  proc^cdcid  to  o»ake 
ditTcretit  difpofitions  of  his  property,  on  the  different  events  of  his 
leading. two  or  more  fan3^.but'no  daughter;  or  no  fon,  but  one 
pr  more  daughter  or  daughters,  or  two  or  more  fons  and  one  or 
more  dajughter  or  daughters.  The  will  then  goes  on  with  fay- 
ing, <<  And  iacafe  it  fiiail  happen  that  I  fhouhi  die  without  iffue^ 
f*  then  I  do  give  and  bequeath  the  wliole  of  my  fortune  or  fub- 
f<  ftance  equally  to  be  divided  between  any  fecond  or  youo^v 
?*  fons  of  my  brother  J.  W.  and  my  filler  5.  Ai."  In  a  fubfequent 
claufe,  the  teftator  committed  the  guardianfliip  of  his  children 
unto  his  faid  brother,  in  cafe  he  fhould  leave  any  fuch  at  the  time  of 
Ifis  deutb^  or  his  faid  wife  fljould  be  enfent  nvith  child  ai  the  time  of 
his  deqeqfe.  Afterwards  came  a  bequed  introduced  with  the  fol- 
lowing words:  **  Providpjd  always,  ^nd  my  will  ^nd  meaninj;  is, 
f'  that  notwithdanding  any  thing  herein  mcntioiied,  in  cafe  IfbeJl 
«*  die  without  iffue^  and  my  fider,  S.  A/,  (hall  not  have  any  fecond 
f«  or  younger  fon,"  ^c,\  then  he  difpofed  of  his  property  in  the 
manner  therein  mentioned.  And  the  tedator  appointed  hia  faid 
brother,  f,  W.^  file  executor  and  rfutuary  legqtee;  and  aften^rarda 
died  without  iflue.  The  cafe  was  argued/  at  different  times,  in 
the  court  of  Chancery,  on  points  foreign  to  the  underftated  quef«^ 
tion;  andj  in  the  y^rar  1781,  was  carried  into  the  Houfe  of  l^rds, 
by  the  namp^  of  J?^/V^^'r  and  others.  Appellants,  v.  Alitford^  Re* 
fpondeiu,  on  an  appeal  from  a  decree  made,  and  afterwards,  on  a 
le-hcaring,  aOtrnicil  by  Lqrd  Thurlow*  On  this  appeal  Mr.  /Xir- 
grave,  as  junior  counfel  for  the  appellant  (W^jVi^r,  who  claimed 
as  the  executrix  of  J,  /^.,  the  refiduary  legatee  of  }f^.  WA  firft 
darted,  and  argued  this  quedion,  Whetber.the  executory  devifes, 
pn  the  contingency  of  the  tedator  dying  without  ijfue^  as  well  thofc 
fubf^rqudut  to  the  devife  to  the  younger  fons  of  tedator's  brother 
and  fiilcr,    as  that  d/vife  itfilf   (unu^r   which    the   refpondenj 
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daiined)|  were  not  too  remote  and  void  ?  The  rcfult,  however, 
was  againfl;  the  appellants,  the  Lords  affirming  the  decree  com- 
plained of.  Argument  before  the  Lords  in  Wicker  v.  Mitford^ 
Harg.  Law  Trafls^  513.  See  Mr.  DougL  notes  on  Doe  v.  Fonereau^ 
%  DougL  (^04. 

SeB  4.  Devife,  where  the  Manner  of  its  taking  EfFeft,  (/.  e. 
as  A  contingent  Remainder^  or  executory  Devifei)  depends  01^ 
a  future  Eycpt, 

1.  **  Every  executory  devife  of  a  freehold  is  cither  the  limitation 
<<  of  an  eflate  after  the  fee  has  been  alresidy  difpofed  of,  or  elfe 
♦*  is  a  freehold  to  commence  in  futuro^  without  any  preceding 
"  freehold  to  fupport  it.  In  the  fir(l  cafe  it  is  evident,  that  every 
'*  limikation  fubftqucnt  to  the  firll  executory  devife  muft  be  alfo 
"  executory,  bcc.»ufe  it  is  alio  a  limitation  of  an  eftatc  after  the 
^  fee  has  been  difpofed  of.  In  the  latter  cafe,  the  firft  executory 
**  limitation  bciiiu;  the  firft  freehold  limited  by  the  will,  no  free- 
"  hold  can  vcft  in  i»ofle(iion  under  th^t  will,  before  the  timeap- 
<<  pointed  for  fuch  limitation  to  take  effc£l;  if  it  could,  then 
"  would  xYiZt  fuppofed  executory  limitation  be  really  not  executory^ 
<*  becaufe  it  would,  in  that  cafe,  be  fupported  by  a  preceding 
•*  veiled  freehold.  But,  notwithftandinp:  the  rule,  that  if  one 
•'  limitation  be  executory,  every  fubfequent  one  mull  be  fo  like- 
**  wife;  yet  a  precedmjj  executory  limitation  may  be  uncertain 
"  and  continjjent,  where  a  fubfequent  limitation,  though  it  be  to 
<'  take  effecl  in  future^  may  not  be  uncertain  or  conditional 
**  (other wife  than  in  refpeft  of  the  poflibility  of  its  expiration 
"  before  the  former  vefts  or  fails),  but  may  be  fo  limited  as  to 
<<  take  efFe£t,  either  in  default  of  the  precedin^^  limitation  taking 
*^  efFe£l  at  all,  oV  by  way  of  remainder  after  it,  if  that  (hould 
"  tjke  effedl.  In  either  of  thcfe  cafes,  we  fee,  it  muft  vcft  at 
<*  the  time  appointed  for  the  preceding  limitation  to  veft,  for^ 
*'  ihoald  the  precedin|r  limitation  f^il  of  taking  efied,  the  fubfe- 
*.<  quent  one  will  then  veft  in  poffeffion :  (hould  the  preceding. take 
^  etfcci,  the  fubfequent  one  will,  at  the  fame  inftant,  veft  in 
"  interefty  as  a  remainder  upon  the  preceding  one."  Fearne*s 
ex.  Dev.  T^d  edit.  394.  6,  7.  (See  Hopkins  v.  Hopkins,  and  Doe  v, 
Morgan,  Jirc./up.)  Mr.  Fearne  then  inftances  the  two  following 
cafes : 

2.  Devife  to  truftces  and  their  heirs,  to  receive  the  rents  until 
p.  (liould  attain  twenty-one,  and  if  -B.  ftiould  attain  twenty-one 
or  have  iflue,  then  to  B.  and  the  heirs  of  his  body  j  but  if  B* 
(houlti  happen  to  die  before  twenty-one.  and  without  iflue,  re* 
mainder  over.     B-  attained  his  ap^e  of  twenty-one,  and  afterwards 

died  without  iflue.     Lord  Hardwickcy  confidering  the  word  and  \ 

as  ufed  for  or,  and  the  condition  as  disjun£live  inftead  of  copu- 
lative, decreed,  that  the  remainder  over  (hould  take  efie£l,  upon 
Ae  apparent  intent  of  the  teflator;  that  it  (hould  take  place, 
cither  in  default  of  Bh  attaining  twenty-one,  or  on  his  dying 

without 
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without  iflue:  to  give  tftCt  to  which' conftrudioii  be  heM»  that 
in  the  former  event,  the  limitation  over  would  enure  by  way  of 
ixectttorj  devife^  and  in  the  latter  event,  by  way  of  contingent  ine» 
mainder^     Brwvnfword  v.  Edwards^  2  Vef.  243* 

3.  Feme  covert,  purfuant  to  a  power,  left  her  hufband  the 
profits  of  certain  eftates  for  life,  and  after  his  death,  her  eftates 
to  her  children,  if  Jhejhould  leave  any  tofurvive  berg  bat  in  cafe 
{he  (hould  leave  no  fuch  child  or  children,  nor  the  iflue  of  fuch 
child  and  children,  and  after  the  deceafe  of  her  hufband,  flie 
gave  the  eftates  to  J,  i?.,' making  him  her  fole  heir,  in  default  of 
ijfue  left  by  her*     iJord  Hardwicke  held,  that  the  children   took 
eftates  tail,  and  not  in  fee,  and  that  the  devife  to  J.  K.  was  a 
vefied  remainder^  and  not  a  limitation  to  take  effeA  only  in  the 
event  of  the  teftator's  dying  without  leaving  any  child,  or  the  iflue 
of  any,  living,  at  her  deceafe.     He  faid  the  teftator  only  exprefled 
the  double  contingency,  which  there  is  in  the  cafe  of  every  limit- 
ation in  remainder  after  an  eftate  tail,  viz.  there  being  no  iflue 
at  all,  or  all  fuch  iflue  dying  without  ifliie*     Soutbby  v.  StaMebotfe, 
2  Vef  610.     See  Hoe  v.  Reafon,  (A.b)  inf.  fee.  i.  pL  2. 
Mr.  FtMrnt^       3*  So  in  a  cafe  where  C.  F.,  having  fettled  land  on  his  ipn  T*. 
in  the  fourth  {q^  life,  retaining  the  reverfion  in  himfelf;  by  his  will,  reciting 
^nibgwt'  ^l»at  he  had  fettled  the  land  on  hia  fou^ir  life,  he,  after  his  fon*a 
Remaindert,  dcccafc,  gave  the  fame  land  to  the  heirt  male  of  his  (faid  fon's)  body; 
p.  449.  ob.    2nd  in  default  of  fuch  iflue,  to  the  teftator's  fecond  and  other  fons 
SsHm^u!    fucccflively,  in  tail  male.    The  teftator  died,  leaving  T.  and  four 
tioatothc     other  fons.    fT.  afterwards  died,  without  ever  having  had  any 
heirt  male  of  iiJuc.    It  was  rcfolvcd,  that  the  limitation  to  the  heirs  male  of  7". 
Zi^^^dt'  di<i  not  unite  with  the  life-eftate  under  the  fettlement;  but  that 
vi/ty  and  not  fuch  hcirs  male  would  have  taken  by jpurchafe.     As  to  the  limit* 
•  "^*?^*'*  ation  to  the  fecond  fon,  toV.  of  C.  /.  there  were  two  ways,  in 
Utn  %tt^     ioxm  of  law,  the  court  (aid,  in  which  it  might  take  tSedt :  frfiy  If 
imiiHier,  the  7*.  had  died,  leaving  iflue  male,  then  the  eftate  to  the  fecond  fon 
iuhTrqucat     y^QyxXA  have  taken  ^zCt  immediately,  as  a  remainder  expe&ant, 
thTfecond^*^  which^might  be  barred  by  a  recovery;  fecondly,  Suppofe  the  other 
fon,&c.  of    alternative  (which  in  fa£l  happened),  that  T.  had  no  fon,~  then  it 
i^ulf 'hT    ^**  *"  executory  devife  to  the  fecond  fon,  if  T.,  at  his  death,  left 
ob^rves,*     no  iflue  male.     And  it  was  decreed  acc9rdingly.,    Doe  y.  Fon* . 
aifohave       ercou,  2  DougL  ^'JO. 

been  a  re- 

inaioder,  fubje€L  to  the  preceding  contingent  remainder  to  the  heirs  tnale  of  the  fitft  fon ;  according  to 
the  rttle»  that  no  li  mi  Cation  can  take  place  as  an  executory  devife,  where  there  ia  a  pieceding  freehold 
capable  of  fupponing  a  contingent  reoiaindcr. 

Cafes,  however,  of  the  fame  nature  with  the  three  laft  preceding  ones  muft  be  carefiilly  dtftinguiihcd 
from  the  cafe  of  ColUnfon  v.  Wright,  (dated  in  S  Via.  Abr.  249.  pi.  5.),  and  likewife  from  a  cafa 
where 

«« For,  in  4.  Teftator  devifed  land  to  his  wife,  till  his  fon  came  to  his 

"i^^ft'^f**"  age  of  twenty-one,  and  then  that  the  fon  (hould  have  the  land  to 
Mx.  Feaine  him  and  his  heirs :  and  if  he  died  without  iflue  before  his  faid  age,' 
in  his  Ex.  then  to  his  daughter  and  her  heirs.  This  was  held  to  be  an  ex« 
^'  399*  ccutory  devife  to  the  daughter;  if  the  contingency  happened  i  and 
ul^il^^    that  in  the  mean  ume^  the  fee  defccndcd  to  the  fon^  and  if  be 

attained 


lDebife«  219 

attained  twenty-one,  though  he  afterwards  died  without  ifluei  *<  rhe  devift 
or  if  he  (hould  leave  iffue,  though  he  died  before  twenty-one,  yet  *|  "•'•'f  &• 
the  daughter  was  not  to  have  the  lands,  becaufe  he  was  to  die  «fee!roat 
without  ifiue,  and  before  twenty-one,  to  entitle  her.     1  Eq.  '<aoctoa4- 

Abr.  188.  //.  8.  "mit.re- 

*  '« guUr  re« 

**  mainder  after  it,  whereat  in  that  of  Bnwnfoftrd  t.  Edwerdsf  the  firft  devife  wis  in  teiV,  upon  whidk, 
'<  circamftaoce  Lord  Hsrdwith  liid  fa  much  ftiert  as  to  fay,  that,  in  the  UA  mentionei  cafe,  had  the 
**  firft  derife  there  been  to  B.  snd  bit  hart,  the  coaftnidl<on  he  gave  could  not,  h'  believed^  have  been 
**  made ;  for,  where  there  was  fuch  a  contingent  limitation,  be  did  not  know  that  the  court  had  cbaqgei 
''  the  word  hdrt  into  btirs  oftb*  Mj,  to  make  it  fo  thionghout.** 

Tlie  two  following  calcs  are  alfo  of  a  fimilar  nature  with  the  Uft  mentioned  ones  t 

5.  Dtvife  to  A.f  his  beiri  and  ajjignsi  but  in  cafe  he  dies  before 
he  attained  the  age  of  twenty-one  years,  or  marriage,  and  without 
iflue,  then  to  B.  A.  attained  twenty-one,  but  died  afterwards 
without  having  ever  been  married.  And  it  was  held  in  B.  R. 
that  the  eftate  veiled  abfolutely  in  A.  on  his  attaining  twenty-one; 
and  the  court  faid  they  would  read  the  devife  as  if  't  ran;  <*  and  if 
^*  be  dies  before  twenty-one^  unmarried  and  nvithout  ijfue^**  which  he 
did  not  do,  for  one  of  the  circumitances  failed.  Barker  v.  Sureteei^ 
zStr.  1175.  .      ^ 

6.  Devife  to  R.  F.^  his  heirs  and  ajfignst  and  in  cafe  he  hap- 
pened to  die  in  his  minority,  or  unmarried,  or  without  iflue,  thea 
to  H,  R,  F.  attained  twenty-one;  but  died  unmarried,  and 
without  iflue.  Lord  Hardwicke  held,  that  this  was  an  executory 
devife  to  H.f  which  could  not  take  place,  fince  both  the  words  or 
were  to  be  taken  in  a  copulative  fenfe  \  and,  if  this  were  to  be 
conftrued  otherwife,  R*  F  might  have  married,  and  died,  leaving 
iflue^  in  his  minority,  which  would  be  difinherited,  if  the  eftate 
was  not  to  veft  in  him  abfolutely  on  his  marriage.  Firmingham 
V.  Brandt  I  ITiif  140*  3  AtL  390.  S.  C.  See  fecond  point  ia 
Williams  v.  Cbittjt  3  Vef.jun.  545. 

See  Remainder^  poft.  (W)  pajjim. 

Sec.  5*    Notei  and  Rules. 

I.  An  executory  devife  in  fee  is  defcendable  to  the  perfon  who 
is  the  heir  at  law  of  the  devifee  at  the  time  the  contingency  l^p* 
pens.     Goodright  v.  SearUy  2  Wit/,  ap. 

2*  An  executory  devife  is  devifable.    See  (L  i)fupra. 

For  other  matters  relating  to  Executory  Devifes^  fee  from 
(A.b)  to  (C.  b),  both  inclufive,  and  (M.  c)  and  (N.  c) 
fee.  2.  infra  i   tit.  Remainder ^  (M)  {Vf)l»fi.  Ufes,  isTc. 

(N)  What  (hall  be  faid  to  be  devifed  by  the  WiU. 
§«c  (I,  b),  ^K;  b),  (O-  b),  (Qj^b),  (Q^b.  a),  infra. 
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(N.  2)    Will  good.     la  refpedl  of  the  Manner  of 

.    making  and  executing  the  fame* 

* 

'TpESTATOR,  by  his  will,  whidihcjtgnedhixt  didnot  feal^  nor 
-*-  was  it  atteJJedy  devifcd  freehold  lands.  About  two  years 
afterwards  the  teltator  wrote  a  memorandum  upon  the  fame  fliect 
of  paper,  difpo{ing  of  fome  peifoaal  chattels  only,  and  thereby  de- 
clared "  this  not  to  d'lfivtnid  any  of  the  former  part  made  by  me 
««  2d  May,  1752."  This  latter  difpofition  he  fubfcribcd  in  the 
prefencc  of  three  witncfles;.  took  the  fliect  of  paper  in  his  hand,  de- 
clared //  to  be  his  laft  will  in  their  prefencc,  delivered  it  to  them, 
9nd  deGred  them  to  atteft  and  fubfciibe  it,  in  his  and  in  each  of 
their  prefencc,  which  they  did.  The  whole  flicet  was  taken  as  one 
entire  will)  and  the  latter  a£l  was  held  a  good  publication  of  it, 
within  ;he  ftatute  of  frauds,  fo  as  to  pafs  the  ficcholds.  Cark- 
tfin  V.  Griffin^  i  Burr,  j4c;, 

*  <  • 

(N.  7.)  Signing,  and  Atteftation.     What  is  good. 

I.  I  N  Warnford  v    Warnfordy   1772,   2  Sir,  764.,  on  an  iflue 
^  direflcd  out  of  Charfccry,  Ch.  J.  Raymond  held,  that  fealing 
'  a  will  was  ^  figning  within  the  ftatute  of  frauds.    But  the  reporter 
doubts:  and,  accordingly,  in  n  fubfequent  cafe, 

2.  It  was  faid  by  Lord  Chief  Baron  Parker,  Baron  Clive,  and 
Baron  Smytkey  (abfente  Lcgg),  that  vC'hat  is  alleged  by  Norths 
Wind/jam,  and  Charlton,  in  3  Lev,  I.  **  Th^t  putting  a  feal  to  a 
•*  will  is  a  fuflScient  figning  within  the  flatute  of  frauds  and  pcr- 
^  juries,'*  is  very  ftrange  do£lrine ;  for  that  if  it  M'as  f^,  it  would 
be  very  cafy  for  one  perfon  to  forge  another  man's  will,  by  only 
forging  the  names  of  any  two  obfcurc  perfons  dead;  for  he  would 
have  no  occafiori  to  forge  the  teftator's  hnnd.  And  the  Barons 
faid,  if  the  fame  thing  (hould  come  in  que fl ion  again  they  (hould 
not  hold,  that  fealing  a  will  only  was  a  fufficient  figning  within 
the  ftatute.     Smith  v.  Evam^  .'75  W  1  ^'^'^»  3M»     S.  P.  in  i  'Vef* 

jun.  12  —  15.     See  alfo  Bull,  Ni  Pru  764.  ' 

3.  Tcftatrix  executed  her  will,  firft  in  the  prefence  of  two 
witntffcs;  afterwards  flic  faid,  "  this  is  my  iviir  in  the  prefencc 
of  a  third,  and  defired*  lie  would  atteft  it ;  but  did  not  put  her 
fpal  to  it,  neither  did.  ft)e  fay  that  the  name  was  of  her  hand- 
writing. Lord  Hard'wicke  inclined  to  think  this  was  a  void  will, 
btcaufc  not  exatlly  conformable  to  29  Ch,  2. ;  but  gave  no  abfo- 
jute' opinion.  Gryle  vi  Gryle,  2  Atk.  1^6.,  1 74 1.  In  a  fubfe- 
quent  cafe,  however, 

4,iTeftator  figned  and  executed  his  wWlin  Decifnhfr,'l^}Sf 
hi  the  prefence  of  two  witnefTcs,  who  attefted  the  fame  in  his 
prefence.     In  1739  ^^>  ^*^^  ^^^  pen,  went  ov^r  his  riame  in  the 
prefence  of  a  third  witneft^^  who  fubfcribcd  Iu3  name  in  his  pre- 
fencc, 


J*. 

fencf,  and  at  his  requeft.  On  a  queftion  whether  thU  was  a  Jud 
execution?  Lord  Ch.  J.  i^^.— **  This  cafe  depends  upon  the 
"  words  of  the  iUtutc.  The  requifites  there  are,  that  the  three 
<'  wltnefles  (hould  atted  his  figning;  but  it  does  not  dire£i:  that  th^ 
"  three  witnefles  (hould  be  all  prefent  at  the  fame  time.  There 
<*  has  been  no  determination  as  to  this  point.  In  Cooke  v. 
««  Pdr/on^"  (8  Fin.  124.  pL  14.)  "  the  teftator's  figning  was 
**  held  good,  though  it  was  not  before  three  witneffes  at  the  fame 
**  time;  and  the  court  only  doubted,  whether  the  teftator's 
^*  barely  owning  the  fubfcription  to  be  his  before  one  of  the  wit- 
"  neflTes,  was  good;  but  there  was  no  doubt  as  to  the  validity  o£ 
••  the  will,  from  the  execution  at  different  times.  Here  you  have 
"  the  oath  of  three  attfcfting  witnefles;  this  Is  the  degree  of 
<'  evidence  required  by  the  (latute;  and  the  fame  credit  is  given 
"  to  three  perfons  at  different  times,  as  at  the  fame  time.  We 
**  cannot  carry  the  requifites  further  than  the  aft  -directs;  and 
*<  the  a£l  is  filent  as  to  this  particular.  The  Hgning  is  the  fame  , 
"  acl  reiterated.  The  teftator,  in  the  principal  cafe,  went  over 
<*  his  name  again,  and  declared  it  to  be  his  la(l  will."  Judgment  ^ 
againft  the  heir.     Jones  v,  Lake^  174?,  2  Ath.  176.  note. 

5.  So,  where  the  heir  at  law,  on  a  bi!I  againft  him  to  eftablifh 
a  will,  made  a  doubt  whether,  as  all  the  witneffes  did  not  fee  the 
tellator  (jgn,  though  he  faw  all  of  them  fign,  it  was  a  good  at- 
teftatioq.  Lord  Hardwiche  obferved,  that,  in  the  execution  of  a 
deed,  an  acknowledgment^  by  the  party,  of  the  Ggnature  being  his 
hand-writing,  was  fufRcient,  without  the  witnefles  adtually  feeing 
him  fign;  and  he  thought  fuch  an  acknowledgment  would  be 
fufficient  within  the  ^ihfcB.  of  29  Car.  2.  r.  3.  It  had  been 
decided,  that  the  tcdator's  figning  in  the  prefence  of  the  witnefles 
might  be  at  different  times.  In  Jcnes  v.  Lale^  {pi.  4./up.)  there 
vras  the  circumflance  of  the  teflator's  having  dipped  a  pen  in  ink, 
and  drawn  it  over  his  name,  and  i/jatj  he  faid,  was  infifted  upon 
at  the  bar  as  a  material  circumflance;  though  it  was  then  faid  not  - 
to  have  been  thought  fo  by  the  court,  nor  did  he  fee  how  it 
ftrengthened  the  guard  upon  the  execution ;  but  ilill  it  difpenfed 
with  the  teflator's  figning  in  their  prefence  at  the  fame  time :  and 
his  Lord fhip  was  of  opinion  that  the  wilL  was  well  executed. 
Grayfon  v.  Atkinfony  2  Vef.  455.  Ellis  v.  Smithy  I  Vef.jun.  1 1. 
and  dated  (R.  2)  infph  i.  S.  P. 

6.  The  jury  found  the  following  fafls  by  confcnt:— Tl  C 
made  a  will  of  lands,  confifting  of  twojbeets  of  paper,  ^all  of  his 
own  hand-writing,  and  fagned  at  the  bottom  of  each  page.  He 
alfo  made  a  codicil  upon  a  fingle  iXeet.  He  called  in  a  witnefs, 
fliewed  him  both  fheets  and  his  fignatures.  and  told  him  <*  that  was 
*<  his  will."  He  alfo  (hewed  him  the  codicil,  and  defired  him  to  attefl 
both  the  will  and  the  codicil,  which  he  did  in  the  prefence  of  the  tef« 
utor,  and  then  went  out  of  the  room.  Two  other  perfons  came  in 
immediately  afterwards:  the  teftator  (hewed  them  the  codicil  and 

'  the  lad  (heet  of  the  will,  and  fealed  both  before  them,  and  de* 
It? cred  both  fevcrally  as  his  a£t  and  deed.    They  attefled  the  fame 

in 
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In  hii  prefencCi  bttt  mvirfaw  thi firft Jhtet tA  ^t  will;  nor  was 
It  produced  to  them;  nor  was  it  upon  the  table.  Both  Iheets  of 
the  wiir  were  found,  with  the  codicilj  in  the  teftator's  bureaUf 
after  his  death,  all  wrapped  up  in  one  flieet  of  paper;  but  the  two 
fiiects  of  the  will  were  not  pinned  together.  The  cafe  was  argued 
before  the  judges  in  the  Exckequit  chamber,  who  were  of  opinion^ 
that  if  the  firft  Iheet  was  in  the  room  at  the  time  of  the  execution, 
and  attefted,  it  would  be  a  good  will,  and  a  due  execution  of  the 
vaboki  but,  if  not,  a  doubt  might  then  arife;  but  they  thought 
flie  circumftances  fufficient  to  prefume  that  it  was  in  the  room; 
_  however,  as,  upon  a  fpecial  veridiB^  nothing  could  be  prefumed,  4 

new  trial  w^  ordered.    B$ndy.  Seawcli^  3  Burr^.  1773« 

yvjoeriiy.  (N,  5)  Atteftatloii.     Subfciibiiig  in  Tcftator's  Pre- 

fence ;  what  is. 

u  ^ESTATOR's  will  was  prepared  by  his  dire£^ion  on  five 
^  flieets,  and  a  feal  was  affixed  to  the  laft,  and  alfo  a  form 
of  atteftation  written  upon  it*  The  wi}!  was  then  read  over  to  the 
teftator,  in  the  prefence  of  the  three  witnefles,  who  afterwards 
fubfcribed,  (one  of  whom,  B,^  was  the  perfon  who  prepared  it,) 
and  he  fet  his  mark  to  the  two  firft  (beets  in  their  prefence,  and 
attempted  to  fet  it  to  the  third ;  but  being  unable,  from  the 
weaknefs  of  his  hand,  he  faid,  *<  I  can't  do  it,  but  it  is  my  wilL** 
After  this  the  three  witnefles  went  away,  being  defired  to  come 
again.  On  the  day  following  J?.,  in  the  prefence  of  two  other 
perfons,  not  the  former  witnefles,  faid  to  the  teftator,  will  you 
6gn  ywr  Hvill  f  He  faid  he  would,  and  again  attempted  to  fign 
the  remaining  (heets,  but  was  not  able  ;  then  B.  went  away,  and 
returned  with  the  two  former  witneflTes,  when  the  teftator  hang 
in  a  JIate  of  infenJUHity^  B.  proceeded  to  write  the  form  of  an 
atteftation  on  the  fecond  iheet,  and  he  and  the  two  other  witnefles 
put  their  names  to  it  in  the  room  where  the  teftator  lay.  He 
died  two  days  afterwards.  The  will' was  held  not  duly  executed 
for  paffing  lands,  according  to  the  ftatute  of  frauds,  which  re- 
quires an  atteftation  in  the  prefence  of  the  devifor ;  fince,  although 
he  was  corporeally  prefent,  he  was  abfent  to  all  mental  purpofes. 
Kigbt  r»  Price,  DougL  241. 

2.  Teftatrix  executed  her  will  in  her  carriage,  and  the  wit- 
oefles  carried  it  into  a  room  to  atteft,  through  the  window  of 
which,  it  was  fworn  by  a  perfon  who  was  in  the  carriage,  the 
teftatrix  might  fee  what  pafled.  Immediately  after  the  execution 
the  witnefles  both  took  the  will  to  her,  and  (he  put  it  in  her 
pocket.  Lord  Chancellor  Thurhw  ftrongly  inclined  to  think  the 
will  properly  attefted^    Caffoet  v.  Dade^  i  Bro.  Cb.  99. 


(N*  21)   Atteftation  good.     By  what  Number.     By  yvjg^  1*9- 
three  or  lefs ;  though  touching  Land.  ' 

I.  lN  CaryY.  AJkew^  &ix  L^  Kifmn^  for  Lord  ChancelloTi  de«' 
-''  termined,  that  a  mere  draft  of  a  will,  the  figning  and 
publication  of  which  were  prevented  by  the  fudden  death  of  the 
teftator ;  yet  being  proved  in  the  ecclefiaftical  court  as  a  tefta- 
mentary  paper,  was  fufficient'to  pafs  copyholds,  which  the 
teftator  had  previoufly  furrendered  to  the  ufe  of  his  will,  a  Bre. 
CL  Ca.  58.  Tufnd/i.  Page,  i  Atk.  58.  See  alfo  the  following 
cafes,  where  it  was  refolved  that  the  ftatute  of  frauds  did  not 
extend  to  copyholds:  Maay  v*  Skinner j  i  Atk.  389.  Carv* 
EUifin,  3  it*  73*  Allen  r.  Pifulton,  i  Vef,  222.  Attorney^Gemral 
T.  Andrews,  it.  225.  Rogers  v.  Gibfon,  ii.  485.  and  ice  Harg. 
wte,  I  Co.  Litt.  1 1 1.  ^. 

2.  Lord  Hardfvicke  held,,  that  a  devife  of  cuftomary  freeholds, 
where  there  is  no  cuftom  to  furrender  to  the  ufe  of  a  will,  muft 
be  according  to  the  ftatute  of  frauds.   Hufey  v.  Gri/ls,  AmbL  299. 

(N,  13)    Attcftation.    Good  in  refpeft  of  the  Wit-  rvinefiif. 

nefies.     Perfons  interefted. 

t.  f^NE  of  the  witnefles  to  a  will  of  real  eftate  had  a  legacy, 
^  and  his  wife  had  an  annuity  for  her  feparate  ufe,  under 
the  fame  will.  A  fmall  fum  was  tendered  him  as  a  fatisfa^lion 
for  the  legacy,  and  annuity,  but  refufed.  Held,  that  he  was  not 
a  credible  witnefs  within  the  ftatute.  Holdfaft  y.  Dawfing^ 
2  Stra.  1253. 

2.  A  devife  of  lands  "by  will,  dated  14th  May  1750,  was 
attefted  by  three  witnefles,  5.,  B.,  and  H.  The  will  charged  the 
teftator's  real  and  perfonal  eftate  with  all  his  juft  debts.  But  the 
perfonalty  was  more  than  fuf&cient  to  pay  his  bond  and  fimple 
contract  debts ;  and  fuch  of  his  real  eftates  as  were  in  mortgage 
were  of  value  more  than  fufiicient  to  fatisfy  the  refpeAive  incum* 
brances.  B.  and  S.  were  attornies,  and  had  been  employed  by 
teftator  to  folicit  a  private  ia£t  for  fale  of  another  perfon's  eftate, 
and  had  charged  the  teftator  debtor  to  them  in  their  books; 
and  318/.  was  due  to  them  at  the  time  of  the  atteftation  and 
death;  but  they  afterwards,  and  i^^^ their  examination,  received 
of  the  truftees  of  the  faid  ad,  (which  contained  a  provifion  for 
the  charges  of  pafling  it,)  within  about  16/.  of  their  demand, 
which  would  alfo  have  been  paid,  had  it  not  been  for  a  mifcalcu-' 
lation.  At  the  time  of  the  atteftation,  thefe  attornies  were 
indebted  to  the  teftator  138/.  14/.  10  d,,  upon  the  balance  of  an 
atcount  current  for  other  bufinefs.  H.  was  the  teftator's  apothe* 
cary,  and  there  was  due  to  him  at  the  atteftation  and  death 
18/.  5/.  j^^.  on  iimpic  contraA;   which  he  received  after  the 

13  tcftator's. 


tefiator's  death,  but  before  his, .  i/.'s  examination.  Obje£lea«: 
that  the  fubfcnbicg  witnefles  to  the  will  were  not,  at  the  tirp"  of 
their  atte/iation^  credible  witnefles,  and  fo  this  is  not  a  good  will 
of  lands  within  29  Car.  2.  But  held,  per  tot,  rt/r.— -That  the  will 
was  duly  attcfted.  Lord  Mansfield^  in  delivering  the  opinion  of 
the  court,  entered  very  largely  into  the  dodtrine  of  attcitarions: 
he  reprobated,  as  mifappiied  in  that  inftance,  the  epithet  <*  credit 
«  ^/f,"  annexed  to  the  witnciTei  required  by  29  Car,  2.  Sincey 
if  referred,  in  its  natural  and  obvious  fenfe,  to  the  charaBer  and 
credit  of  the  witnefles,  thefe,  however  Infamous,  are  never  made 
an  objedl  of  confideration,  provided  the  will  be-attcUed  in  the 
regular  form)  if  to  their  competency^  that  is  fully  implied  in  the 
term  <<  nvitneJfesJ*  His  LordUiip  alfo  faid,  that -he  had  learnt 
that  the  judgment  of  the  court  in  An/ley  v.  Dowjingy  pU  i.  fupra^ 
iven^,  not  upon  the  general  propofitiun,  that  witnefles  muft  be 
difinterefted  at  the  time  of  fuhfcrihingy  but  upon  the  particular 
circumftances  of  the  cafe.     IVindham  v.  Cbetwynd^    i  Burr.  414^ 

3.  By  25  G*  2.  r.  6.  it  is  ena£ied  : 

SeB.  I.  <'  That  if  any  perfon  (hall  atteft  the  execution  pf  anf 
'<  will  or  codicil,  which  (hall  be  made  after  14th  July^  <750f  to 
*^  whom  any  beneficial  devife,  legacy,  eflate,  intereft,  tSc.  of  or 
<*  aflre£ling  any  real  or  perfonal  eftate,  except  charges  on  lands 
<<  or  hereditaments  for  payment  of  any  debts,  (hall  be  thereby 
*5  given  or  made,  fuch  devife,  tsc*  Ihallj  fo  far  only  as  concerns 
<*  fuch  perfon  attefting  the  execution  of  fuch  will  or  codicil,  or 
^<  any  claiming  under  him,  be  utterly  null  and  void;  and  fuch 
<<  perfon  (hall  be  admitted  as  a  witnefs  to  the  execution  of  fuch 
<*  will,  iic.  within  the  intent  of  29  Car,  %•  notwithftanding  fuch 
«  devife,  tier 

Sec,  2.  **  Any  creditor  attefting  a  will,  whereby  any  lands,  Wr. 
<*  fhall  be  charged  with  his  debt,  (hall  be  admitted  a  witnefs  to 
<<  the  execution  of  fuch  will,  notwithftanding  fuch  chr.rge.'' 

Sec.  6.  ^<  Provifo,  that  the  credit  of  every  fuch  witnefs  (hall 
**  be  determined  by  the  court,  i^c.  in  like  manner  as  in  other 
««  cafes." 

Sec,  7.  <^  No  perfon,  to  whom  any  beneficial  eftate,  intereft^ 
"  gift,  Wr.  (hall  be  given,  which  is  thereby  made  void,  or  who 
**  (hall  have  refufed  any  legacy,  (hall,  after  having  been  examined 
<'  as  a  witnefs,  demand  or  take  any  benefit  or  compenfation  for 
"  the  fame." 

Sec,  10.  **  This  aft  to  extend  to  fuch  of  the  Britijb  colonies  in 
"  America  where  29  Car,  2,  is  made  or  received  as  law  ** 
.  4.  Witnefs  to  a  will,  if  not  interefted  at  the  execution,  and  the 
de^th  of  the  teftator,   is  competent, .  though  intere(ied  at  hit 
examination.     In  Brograve  v.  Winder^  2  Vefjun.  636. 


k 


IDttiitei  S25 

(P)  What  A€t  (hall  be  faid  a  Revocation.  Ad:  done,  gv^'34- 

but  otherwife  void. 

I.  ^ESTATORi  by  his  will,  gave  all  his  real,  and  perfonal 
*'  eflate  to  his  brother.  Afterwards,  by  deed  poll,  he  gave 
his  wife  all  his  fubftance  which  he  then  had,  or  thereafter  might 
hare.  Held  that,  although  the  deed  could  not  operate  as  a  grant 
to  the  wife,  fince  the  law  will  not  permit  a  man  to  make  a  grant 
to  his  wife  in  his  lifetime,  dill  it  amounted  to  a  revocation  of  the 
will  as  to  the  perfonal  eftate.     Beard  v.  Beard^  3  Atl.  72. 

a.  "  If  a  man  make  a. will,  and  afterwards  execute  a  feoffment 
<*  in  fee,  this  is  a  revocation,  even  if  there  were  no  livery  on  the 
**  feoffment  \  becaufe  it  imports  an  intention  to  revoke."  By 
Lord  Hardwicke^  in  3  At^.  803.  S.P.  in  2  ib.  273. 

3.  One  feifed  of  a  remainder  in  fee,  fubje^  to  the  life  eftate 
of  his  father,  devifed  it  by  his  will.  Afterwards,  the  teftator  being 
much  cmbirraiTed,  the  father  contrived  to  obtain  a  conveyance  of 
the  remainder  for  a  nominal  confideration  of  1000  A,  in  which  it 
was  recited  the  fon  was  indebted  to  him,  though  no  fuch  debt 
was  really  due.  The  (on,  after  executing  the  deeds,  expreiTed 
great  concern  at  having  been  conftrained  to  do  fo  ;  and,  being  in 
debt,  and  his  father  refudng  to  fupport  him,  went  to  fea,  and 
died.  Bill  by  the  devifee,  praying  that  the  conveyance  might  be 
fet  afide  for  fraud,  and  delivered  Up.  The  Mafter  at  the  Rolls  ex- 
prefled  himfeif  fatisfied  that  the  deeds  were  fraudulently  obtained  ; 
but  was  of  opinion  that  they  amounted  to  a  revocation  of  the  will, 
and  difmifled  the  bill.  But  Lord  Chancellor  Thurlowy  on  appeal, 
reverfed  the  order  of  the  difmiflal.  Hawes  v.  Wyatt^  3  Bro.  Ca*  ^ 
Cb.  is6. 

See  Ainej  v.  Miller^  (R.  6)  inf^  fie.  2.  pL  2. 

(R.  2)  Will.     Revocation  by  fome  other  Will.      svinwi^s. 

•  I,  TESTATOR,   having  a  former  will  fubflding,    declared 
^    another  inftrument  to  be  his  will  in  the  prefence  of  three 
witnefles,  hut  did  not  Jign  it  before  them.     The  queiUons  were ; 
I  ft.  Whether,  if  this  had  beeifa  firft  will,  it  would  have  been 
good  witliin  fee,  5.  of  2g  Car.  2-  r .  3.  ?  And,  2dlv,  Whether  it  was 
a  good  revocation  within  fee.  6-  {(i)  ?    Lord  Hardwlih^Q.  afliUed  (4)  The 
by&roff^r,  MafteroftheRoUs,  m/fef,CK],,  and  P^rjt«-,  Ch.  B.  J^^?**"^'^* 
conceived  himfeif  bound  by  authorities  (fee  N.  7.//^.)  to  declare  thit«<*aUdi- 
the   fecond   inftrument,    ccnfidered   as   an  original  will,    duly  "  vires,  Scc. 
executed.     Viewing  it  then  as  a  revocation,    the   doubt  wns,  []  ^*"  ^°"' 
whether  the  words  ipi  the  6th  feft.  **  Jigned  in  the  prefence  of  three  •«  fLIi"  force, 
*•  noitneffes^*  referred  to  the  words  "  other  writing*'  only,  or  to  **  unicf»  ihc 
the  preceding  words,  •*  vtill  and  codicil"  fo  as  to  attjcli  thrit  "^*°'*^^. 
formality  to  thefc  inHruments  alfo.     And  his  Lordfliip  and  his  «romeoth^r 
Vol.,  IIL  Q^  coadjutors  '^wiJl  or 
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<«  codicil  ia  coadjutors  were  of  opinion,  that  the  words  "  ftgn^d^*  &c.  were 
«•  w  ISier  '^f«^*'^lc  ^o  ^'^^  words  **  o/A^r  nvriting'*  only  i  fincc  thcfc  were 
**  writing  of  tbc  laft  antecedents,  and  it  would  be  abfurd  to  conftrue  wills  of 
"  the  de-     revocation  more  (trongly  than  wills  of  difpoGtion.     This  6tli 

«  fi' ned  in  ^^^^^^  ^^^  ^^^^  "P  ^^  words  "  w///  and  codicir  as  it  found 

« the  pre-  them;   fuch  as  they  were  prefcribed  in  the  5  th  fe^iion,  (which 

"fence of  was  the  Only  other  claufe  relating  to  wills  of  land,)  without 

«  fouTwk-  requiring  any  thing  more.     And  the  fecond  inftrupent  was  held 

«  neH'es,  a  good  Will,  and  a  good  revocation  of  the  former.    Ellis  v.  Smth^ 

««  declaring      17C4,    I   Vtf,  JUIt.   I  !• 

2.  The  jury  found  that  teftator  made  his  will,  and  devifed  to 
F.  ff.  in  fee ;  that  he  then  made  another  will  duly  attefted  ;  that 
the  difpofition  made  thereby  was  different  from  the  former  will, 
but,  in  what  particular,  it  was  unknown  :  nor  did  they  find  what 
became  of  the  latter  will.  The  latter  will  was  held  a  revocation  of 
the  former   in    C.  B.      Goodright  v.  Harwood,    3    ffilf>  497- 

2  Blackjl.  Rfp.  g2T'  ^'^'  ^^'  ^^>5  judgment  was  reveifed  in 
JS.R.  2  BlachJ}.  Rep,  937.  Cowp.  87.  S.C.  And  this  rcverfal 
was  affirmed  in  Dom,  Proc,  7  Bro.  Par,  Ca,  344. 

3.  Where  inconfiftent  wills,  of  different  dates  arc  made,  the 
will  which  is  proved  to  be  Iq/l  confirmed  will  revoke  the  other,  and 
take  effcft.     Phipps  v.  Earl  of  Anglefey^  5  Bro.  Par,  Ca,  56. 

4.  Sir  George  Lee^  as  judge  of  the  prerogative  court,  gayp  fcn- 
tence,  that  the  execution  of  a  fecond  will  was  a  revocation  of  th6 
iird,  though  the  fecond  was  afterwards  cancelled.  Ex  parte 
Helliery  3  Atk.  798. 

Lord  Man%'  $'  'Icl^^tor  executed  a  will  in  1757,  and  afterwards  a  fecond 
/f^/</,  in  this  [n  1 763,  and  by  both  of  them  devifed  the  lands  in  queftion  to 
^'^w^th^re-  "^^  defendant.  The  former  was  never  cancelled ;  the  latter  was 
fpeatotbe  cancelled  by  the  teftator  himfelf :  and  both  were  in  his  cuftody  at 
c»itEx  the  time  of  his  death.  The  firft  will  was  held  to  (land  good. 
7r.^'«;  GWr/^A/  V.  G/uzUn  4  Burr.  2513- 

th^t  Mr.  Athyns  reported  only  %i>hat  pifled  in  Chancery,  and  that  tliere  might  have  been  other  circ»m« 
iHnces  appearing  to  the  eccleOaOical  court,  which  might  amount  to  a  revocation  of  a  wiU  of  perlboal 
cftate.     Goodright  v.  Glasier,  4.  Burr.  2513. 

svmcrna.      (R.  ^  Revocatioii,  by  obliterating,  tearing,  &c. 

i.'TTESTATOR  having  frequently  before  declared  himfelf 
'*'  difiatisfied  with  his  will,  flightly  tore  it,  and' threw  it  on 
the  fire*;  but  it  fell  off,  and  a  by  dander  took  it  up,  and  put  it  in 
her  pocket.  The  teftator  frequently  after  faid  it  (hould  not  be 
his  will^  and  bade  her  deftroy  it ;  which  (he,  at  laft,  aflured  him 
(he  had  done,  but  never  did.  .  This  was  held  a  fufficient  revoca- 
tion of  the  will.     Bibb  v.  Thomas ^  2  Blackjl.  Rep.  1043. 

2.  Teftator  devifed  all  his  lands  to  truftees>  in  truft  to  fell, 
and  out  of  the  monies  arifing  thereby  to  pay  an  annuity  to  his 
wife,  legacies  to  his  children,  iic.  Afterwards,  on  a  change  in 
bis  family,  by  the  birth  of  two  daughters,  he  obliterated,  ir^ter^ 

•  Rned, 
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Iined^  and  altered  the  legacies  to  his  children,  without  republifliing 
his  will.  The  devife  to  the  truftees  was  held  not  to  be  revoked  ; 
but  the  court  declined  faying  whether  the  legacies  interlined  and 
added  wer6  void,  or  not,  as  the  fame  were  not  then  become 
payable.     Sutton  v.  Sutton,  Cowp.  8i2. 

(R.  6)  Revocation  by  k€L  of  Law,  or  Alteration  of  « V'"g^  hi* 

Eftate  in  Devifor. 

Sen,  I .     Where  the  Devife  Is  of  Lands  of  Inheritance. 

I-  'T*ENANT  for  life,  remainder  to  truftees  to  prefcrve,  Uc. ;  }mVef}un. 

^    remainder  to  his  firft  and  other  fons  in  tail ;  remainder  to  43^  Lord 

bimfelf  in  fee,  being  without  any  iflue,  dcvifcd  the  eftates  to  his  rough  X- 

wife  for  life,  remainder  over  \  and  afterwards  fuiFered  a  recovery  frrved,  that 

to  the  ufe  of  himfelf  in  fee.    The  judges  of  C.  5.,  on  a  cafe  fent  ^'"^h  v- 

out  of  Chancery  for  their  opinion,   held,  that  the  devife  was  fo  dKum" 

revoked  by  the  recovery.     And  Lord  Chancellor  Camden  decreed  ftanced  that, 

accordingly.     Darley  y.  Darlej,  AmbLC^y  3  irU/.C.  q  Bro.Ca.  *^'^,y^l 

ParL  1 77.  S.  C.  J^urt  to  7t^ 

ci<ie  ex  srhitriof  that  was  the  moft  favourable  cafe  to  fay,  there  was  no  revocation.  The  wife  was  the 
objeft  of  the  will ;  there  was  a  marked  exctufion  of  the  heir  :  the  recovery  wu  both  unpeceHTary  and 
Inefficient  j  for  the  teflator  had  the  immediate  remainder  in  fee,  and  never  had  a  fon  ;  fo  that  there  wai 
nothing  wanting  which  nequired  a  recovery.  Againft  the  iflue  it  could  not  have  availed.  The  tralieea 
tp  prelVrve  the  remaindeis  might  have  entered  for  it.  But  the  rule  of  law,  as  to  revocations,  was  too 
forcible. 

a.  Teftator  made  his  will,  and  afterwards  fufiered  three  com* 
mon  recoveries,  which  were  not  perfected  in  his  lifetime ;  the 
exempli lication,  rolls,  writs,  and  proceedings  not  having  been 
carried  to  the  proper  oflice.  It  was  decreed,  that  the  will  was 
revoked  j  and,  on  an  appeal  to  the  Lords,  the  judges  were  afkcd, 
**  Whether  the  llcps  towards  fufFering  the  recoveries,  in  the  ftatc 
<'  they  remained  at  the  death  of  the  teftator,  did,  in  point  of 
**  law,  amount  to  a  revocation  of  his  will?''  And  they  were  of 
opinion  that  the  exemplification  of  a  recovery  always  fuppofcd 
the  fame  to  be  completed ;  and  fo  long  as  it  ftood  in  force  it 
would  be  a  revocation  of  the  will.  Jones  v.  Leigh,  Cruife  on 
Recoveries,  283.*  2  Atk.  324.  S.  C.  by  the  name  of  Bennet  v.  Fade. 

3*  A  jolntenant  devifed  his  eltate,  and  afterwards  made  parti- 
tion. Held,  that  nothing  pafTed  by  the  will.  Swift  v.  Roberts, 
3  Burr*  1488.  I  Blackji.  Rtp.  476.  AtnbL  617.  S.C. 

4.  Lands  were  limited,  by  a  deed  to  lead  the  ufes  of  a  recovery^ 
to  A.  for  life,  remainder  to  B,  in  fee.  B,  then  devifed  to  A*  in 
fee.  Afterwards  the  recovery  was  fuffertd,  and  then  B.  died*. 
Held,  that  the  wilt  was  not  revoked  by  the  recovery  ;  fince  the 
whole  was  to  be  confidercdas  one  entire  conveyance,  which  ouift 
relate  to,  and  take  tffcEt  from  the  date  of  the  deed.  Setwyn  v, 
Seiwyn;  2  Burr.  1131.   i  Blackjl,  Rep.  222.  251.  S.  C. 

5.  A  copyholder  in  fee,  in  1724,  furrcndered  out  of  court  to 
^e  ufes  qI  bis  ig^iarriage  fcttlement.    In  1725  he  furrendered  to 
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the  ufcs  of  his  will.  In  1743  he  inade  his  will.  Iii  1751  ihfi 
furrender  of  1724  was  prefented,  and  he  was  admitted  purfuant 
to  it.  Adjudged,  that  the  admittance  in  1751  was  no  revocation 
of  the  will  made  in  1743^  fince  it  h^d  reference  back  to  the  time 
of  the  furrendcTi  and  was  only  a  completion  of  it.  Roe  v.  Grif' 
fiths  and  otters,  4  Burr.  1952.   I  Blackfl.  Jiep.  605.  S,  C. 

6,  A.  and  B.  being  feifed  in  undfyided  moieties  in  fee  of  ^ 
gavelkind  eilate»  as  cuftomary  heirs^  A.  deviled  his  undivided 
moiety  by  his  will.  Afterwardsj  by  a  deed  of  partition,  and  by 
^  fine,  between  A.  and  B.^  all  the  gavelkind  eftate  which  A.  had 
devifed  wa9  allotted  to  him,  to  /ucb  tffrs  ^s  be  Jbould  b^  deed  oe 
X^friting  appoint  s  and  in  default,  tic,  to  him  in  fee.    After  mature 

.  deliberation.  Lord  Chief  Juftice  Lee  held  this  tranfaftion  to  be  a 
revocation  of  the  will  \  and  Lord  Hardwicke  remarked  on  this 
cafe,  that  it  was  not  merely  to  eSe£luate  a  partition,  but  fos 
another  purpofe,  viz-  to  ve(l  a  power  of  appointment  in  A* 
Tickner  v.  Tickner^  cited  3  Atk.  742—750-  Kenyan  v.  Sutton^ 
^ited  2  Vef^jun,  60 1.     Nott  v.  Shirley^  xi.604.  note,  S«P. 

f.  One  entitled  to  an  equitable  eftatci  in  fee,  under  a  covenant 

is  marriage  articles,  devifed  it.     Afterwards  he  and  his  wifq 

fuffered  a  recovery  of  it,  which  was  to  enure  to  fuch  ufes  asJbey 

^ou/d  jointly  appoint ;  and  in  default,  i^c,  %o  him  in  fee.  He  then 
died,  without  any  appointment.  Held,  a  revocation  of  the  will^ 
on  account  of  the  power  of  appointment,  which  might  have 
operated  over  the  whole  fee.  ^arjons  v.  Freeman^  AnibL  116, 
3  Atk.  741.  and  i  Wilf.  708.  S.C. 

8.  In  the  la(t  ftated  cafe  Lord  Hairdwcke  laid  it  down,  that 
where  one  has  an  equitable  intereft  in  an  eftate,  and  devifes  it,  and 
afterwards  takes  a  conveyance  of  the  legal  eftate,  this,  of  itfelf,  is 
not  a  revocation.     Montague  v.  Jeffreys^  cited  3  Atk.  803.  S.P. 

9.  Teflator,  by  will,  devifed  all  his  real  estate  in  A,  to  trutlees 
for  certain  purpofes.  Afterwards,  by  a  codicil,  reciting  that  he 
had  Cnce  contracted  for  th^  purchafe  of  lands  in  C,  he  diredled 
the  purchafe  to  be  completed,  and  the  premife^  to  be  conveyed 
%o  fame  ufes  as  he  Had  by  his  will  declared  concerning  his  eftate 
in  B.  Afterwards  the  teftator  himfeif  completed  the  purchafe, 
and  took  a  conveyance  to  truftees,  in  truft  for  himfeif  and  his 
heirs.  Bill  by  the  yoqnger  children  to  have  the  trufts  of  the  will 
and  eodicil  executed  as  to  the  newly  pyrchafed  eftate ;  when  the 
queftion  was.  Whether  the  fubfequent  conveyance  to  the  truftee^ 
was  not  a  revocation  f  Lord  Batburjl  decreed  that4t  was  not ; 
relying  much  on  the  general  propofition  of  iiord  Hardvfkkf^  fiated 

pi.  8.y«^ 

'  10.  If  a  mortgagor  devife  the  lands  in  mortl^age,  and  after- 
wards pay  off  the  mortgagee,  who  conveys  the  legal  eftate  to  a 
truftee  for  the  mortgagor,  fuch  conveyance  will  not  operate  as  a 
revocation  of  the  will.  Second  point  V^  ^^^  ^*  P<^^^p  ^  DougL 
709  S  P.  in  3  AtL  805. 

1 1,  Devife  of  an  eftate  to  C.  for  life,  and  then  in  truft  to  feU^ 

and  divide  the  money  arifing  from  the  fale  amoogft  different 

,         .  perfons. 
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prrfons.  Th€  tedatrix  afterwards  fold  the  eflate ;  and  left  part 
of  the  purchaie  money  on  a  mortgage  of  it,  and  laid  out  the  red 
in  purchafe  of  ftock.  The  legatees  contended  that  the  tcftatrix 
had  only  dorte  the  aft  herfelf  which  at  the  time  of  making  the 
will  (he  intended  her  truftee  to  do,  and  that  they  were  entitled  to 
the  purchafe  money :  but  the  fale  was  held  a  revocation  of  t^.^ 
Will;  the  court  obferving  that  there  was  an  abfciute  difnofuiou  . 
by  the  will,  and,  before  that  could  take  efFcfl,  another  a'T>Iute 
difpofition  inconfiftent  with  it  was  made  by  the  teftatrix  herfelf. 
ArnaU  t.  Arnaldy  i  Bro.  Ca.  Ch.  401. 

12.  Lands  were  conveyed  to  fuch  ufes  as  a  feme  covert  fliould 
by  deed  or  will  appoint.  She  made  her  will,  wh -reuy,  after 
reciting  the  power,  (he  difpofed  of  the  land^  conformably  to  it. 
Afterwards,  becoming  difcovert,  by  a  conveyance  reciting  the 
power,  and  made  conformably  to  it,  (he  directs  the  trudges  to 
convey,  and  they  conveyed  the  premifes  to  her  in  fee.  In  fupport 
of  the  devife  was  cited  the  rule,  that  if  one  having  an  equitable 
eftate  devife  it,  and  afterwards  take  a  conveyance  of  the  legal 
e(late,  that  v^ill  not  revoke  the  will.  But  Lord  Chancellor  faid, 
the  only  queftion  was.  Which  of  the  two  adis  was  an  execution  of 
the  power  ?  There  was  no  doubt  it  was  executed  by  the  conveyance 
to  her  own  ufe.  And  an  exception  tp  the  Mailer's  report,  that 
a  p:ood  title  could  not  be  made,  was  over-ruled..  Lawrence  v. 
WalliSf  2  Bro.  Ca.  Ch.  3 1 9. 

13.  ^.  by  articles,  prior  to  his  marriage  with  jS.,  covenanted, 
within  (ix  months  after  the  marriage,  to  fettle  all  his  freehold  and 
copyhold  eltates  in  feveral  counties,  fo  as  that  he  might  be  feifed 
thereof  for  a  legal  eftate  in  fee;  to  the  intent  that  J9.,  if  (he  fur- 
vived  him,  might  he  entitled  to  dower  and  freebench  thereout 
refpe6lively;  and  as  to  the  fame  eftates  fubje6l  to  fuch  dower, 
and  alfo  certain  other  eftates  to  A,  for  life;  remainder  to  truftees 
for  1000  years,  forraifing  portions  for  younger  children ;  remain- 
der to  the  (irft  and  other  fons  of  A.\  remainder  to  the  right  heirs 
of  A.  And  A.  covenanted,  in  cafe  the  dower  (hould  not  amount 
to  2000/.  per  annum f  to  make  up  the  deficiency.  A.^  by  his 
will,  confirmed' the  articles;  and  all  his  real  eftates  Tttled  or 
agreed  to  be  fettled  before  his  marriage,  he  devifed,  on  failure  of 
ifl\ie  male,  as  therein  mentioned.  By  fubfequtnt  deeds,  in  con.i> 
(ideration  of  the  marriage  and  of  B,*s  fortune,  and  for  fecuring 
to  B.  a  rent-charge  of  2000  /.  for  her  jointure,  in  lieu  of  her 
dower  and  freebench  under  the  articles,  and  for  fettling  the  eftates 
hereinafter  compri fed;  A.^  in  performance  of  thofe  covenants  ia 
the  articles  which  related  to  charging  his  eftates  with  portions, 
iand  fettling  them  on  the  liTue  male  of  the  marriage,  conveyed  all 
the  eftates  comprifed  in  tho(e  covenants  to  the  ufe  of  himfelf  for 
life ;  remainder,  as  to  the  greater  part  thereof,  to  fecure  to  B. 
during  her  life,  if  (he  furvived  A.,  a  rent-charge  of  2000  L per 
annum  iot  her  jointure,  and  in  bar  of  all  dower,  (ifr.  at  law  or  by 
the  articles ;  remainder,  as  to  all  the  eftates,  to  the  fubfequent 
«fe8  dire^ed  by  the  articles.    The  queftion  wasi  Whether  the 

0^3  fubfequent 
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fubfequent  fettlement  was  revoked  by  the  Will?    Evidence  Was 

offered  that  dower  was  provided  by  the  articles,  inftead  of  a 

jointure,  on  account  of  die  ftatute  ii  £^  12  W.2'  <^>4*/'4-  ^^ 

prevent  reputed  papifts  from  taking  lands  by  purchafe;  and  that 

a  jointure  was  given  by  the  fettlement,  becaufe  the  Toleration  z(k 

18  G.  3.  r.  61.  had  taken  place  in  the  mean  time;  but  the  Lord 

Ch.  rejected  the  evidence,  faying  he  could  not  notice  that  cir- 

cumftance.     For  the  devifees  it  was  faid,  that  the  teftator,  having 

bound  himfelf  by  the  articles  to  convey  his  cilate  to  particular 

purpofes,    the  conveyance    after   the  will   was    no    revocation 

in  equity,   becaufe   there   the  eftate   would  be   confidered    as 

limited  to  the  ufes  to  which  it  was  bound.     On  the  other  Gdc 

was  objc£led  the  variation  from  the  articles  in  the  fettlement. 

Lord  Ch.  Loughborough  premifed  his  opinion  with  obferving,  that 

the  rule  that  after  purchafed  lands  do  not  pafs  by  a  devife,  arifes, 

not  from  the  word  **  having^*  in  the  (tatute  of  wills,  but  from 

the  nature  of  a  devife,   which  is  not  an  indefinite  difpofition 

of  what  a  man  may  be  pofT^fled  of  at  his  death,  as  is  the  cafe  of 

perfonalty,  but  an  appointment  of  the  fpecific  edate  in  the  nature 

of  a  conveyance ;  and  confcquently  it  is  neceflary  jhat  the  devifor 

mud  continue  to  have  it  at  his  death,  when  the  devife  is  to  take 

cfFcft.     Any  fubfequent  difpofition  then  will  defeat  the  will }  as 

it  implies  an  alteration  ;  and  the  rule,   that  the  ^(late  mud  pafs 

by  the  lad  conveyance,  applies;  but  then  it  mud  be  a  conveyance 

of  the  whole  ednte;  for  if  it  be  but  of  a  part,  it  will  afFe^  the 

will  no  further  than  that  part  goes.     His  Lordfliip,  after  obferving 

that  equity,  where  the  fubjc£l  matter  falls  witliiu  itsjurtfdi£lion, 

follows  the  law  ill  qucdions  of  revocation,  proceeded  to  put  the 

only  indances  of  partial  revocations  which  hiive  hitherto  occurred 

at  law,  viz.  mortgages,  conveyances  for  payment  of  debts,  and 

Partitions;  but  in  the  lad  indance,  if  the  objefb  of  the  deed  went 
eydnd  a  mere  partition,  even  the  merely  conveying  the  edate  to 
the  party's  appointment,  as  in  Tickner  v.  Tickner^  {pL  6*fap.)  it 
would  be  an  alteration  of  the  whole  edate*  In  all  thefe  indances 
the  courts  of  equity  conformed  with  the  decifions  at  law.  There 
was  a  fingle  indance  which,  at  this  time,  could  not  come  before 
a  court  of  law,  viz.  where  an  equitable  edate  is  devifed,  and^ 
afterwards  the  legal  edate  is  taken  in.  Equity  has  faid,  that  does 
not  revoke  the  will ;  and,  in  fo  determining^  it  has  been  charged 
with  not  attending  to  what  the  law  would  be :  but  his  LordOiip 
I  obferved  that  the  very  cafe  had  occurred  at  law  in  i  Roll.  Abr.  616. 
pi' 2'  ^'S/^^^<  ^^^ /{/^  before  the  flatute  having  devifed,  then  the 
feoffees  made  a  feoffment  to  the  ufe  of  the  devifor,  who  died  aftir 
the  datute;  and  held  that  the  land  paded  by  the  devife,  becaufe, 
after  the  feoffment,  the  devifee  had  the  fame  ufe  as  before. 
Again,  recurring  to  quedions  of  partial  revocatione  he  obfervidy 
^  that  Lord  Hardwicke  (in  a  note  which  Lord  Ch.  read)  did  not 

red  the  point  upon  the  conveyance  being  for  a  particular  purpofe 
only,  if  it  were  neceffary  to  convey  the  fee  to  eff&£luate  that 
purpofe;  (as  in  Sparrow  v,  HardcaJlU  (U),  inf.  ph  3.)  but  upoa 

its 
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its  being  intended  not  to  make  any  difpofal  of  the  land,  but 
merely  to  charge  it,  as  in  the  cafe  of  a  mortgage,  which  is  a 
fcctirity  for  money  only.  In  equity  it  had  no  further  efFe£l. 
Nothing  real  pafled  to  the  mortgagee:  no  dower;  no  tenancy  by  ' 
the  curtefy.  Applying  this  to  the  cafe  before  him,  Lord  Lough* 
borough  obferved,  that  the  fubfequent  fettlement  was  faid  to  be 
for  a  fpecial  purpofe.  To  begin,  it  was  a  conveyance  of  the 
whole  fee:  the  objeft  required  it.  But  the  particular  purpofe 
was  to  execute  the  articles.  The  deed,  however,  could  not  (land 
with  the  articles;  under  the  latter  B.  was  to  have  dower,  under 
the  former  a  rent- charge.  Without  viewing  the  advantage,  or 
difadvantage  of  this  variation,  it  was  enough  to  fay  it  was  ftot 
the  fame  intereft  or  eftate.  Taking  it  then  as  to  the  ifTue  in  tail, 
his  Lordfliip  pointed  out  feveral  inftanccs  in  which  the  deviation 
from  the  articles  would  afFe£l  his  interefl:.  And  he  was  of 
opinion  that  the  will  was  revoked.  Brydges  v.  Chandos,  2  Vef. 
jun.  417.  Affirmed  in  Dom.  Proc.  2Qth  Nov,  ^195 f  3  ^^/* 
jun,  685. 

14.  By  articles  before  marriage  -rf.  agreed  to  convey  his  eftates 
to  the  ufeof  himfelf  for  life;  remainder  (fubjeft  to  a  jointure 
rent-charge  to  his  intended  wife)  to  truftees  for  a  term,  to  raife 
portions;  remainder  to  the  iiTue  fuccedively  in  tail.  After  the 
marriage  A.  devifed  his  real  eftates,  upon  condtiioti  bejhwld  have  no 
ijfue.  He  then,  by  deed,  in  purfuance  of  the  articles,  conveyed 
his  eftates  to  and  upon  certain  ufes  and  trufts,  being  exa6lly  the 
fame  as  were  exprefled  id  the  articles.  A.  died  without  ifTue. 
The  Mafter  of  the  Rolls  premifed  his  opinion,  on  a  queftion  of 
revocation  ariGng  on  this  cafe,  with  obferving,  that  in  equity 
nothing  pafTed  by  the  will,  but  the  reverfion  in  fee  upon  the 
eftates  created  by  the  articles;  and  that  tHe  fubfequent  fettlement, 
which  was  an  etecution  of  them,  did  nothing  more  than  give  the 
legal  in  lieu  of  the  equitable  eftate,  of  which  A.  was  feifed  at  the 
time  of  the  will :  Was  that  a  revocation  ?  Lord  Loughborough^  his 
Honor  remarked,  in  Brydges  y.  Chandos,  exprefsly  founded  him- 
felf upon  the  difference  between  the  fettlement  and  the  articles, 
which  would  have  been  unneceflary,  if  every  a£k  done  and  eftate 
taken,  though  in  conformity  to  the  articles,  were  a  revocation. 
His  Honor  noticed  a  diftin£lion  which  had  been  made  in  the 
principal  cafe,  that,  after  the  articles,  the  devifor  remained 
owner  of  the  fee,  which  paffed  at  law  by  the  will.  But  the 
queftion,  he  faid,  was.  What  pafTed  in  equity  ?  The  legal  eftate 
was  indeed  devifed,  but  only  under  a  truft  for  the  purpofes  of  the 
articles ;  and  though  the  devifee  would  take  the  whole  legal  fee^ 
yet,  as  to  all  the  difpofitions,  except  the  remainder  in  fee,  he 
would  be  a  truftee ;  of  that  remainder  in  fee  the  devifor  was  the 
owner  inequity;  he  devifed  nothing  elfe  by  the  will;  nor  did  his 
acquiring  the  legal  intereft  make  any  difference.  And  he  held  the 
fettlement  no  revocation.  Williams  v.  Owen^  2  Vef.jum  $^^. 
^jth  June,  X79J. 

0^4  J  5.  In 
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15.  In  a  fubfcqaent  cafe^  however,  j1,^  bjr  marriage  arttcteSt 
agreed  to  fettle  his  eftates  at  S*w.  and  S.  JT,  fo  ad  to  fecure  to  £., 
his  intended  wife,  a  jointure  rent  of  1400/.  thereout,  and  to  fe- 
cure to  her,  out  of  his  eftate  at  St. ,  an  additional  jointure  rent  of 
600/.,  after  his  mother's  death;  alfo  to  fecure  certain  portions  out 
of  the  fame  eftate  for  the  younger  children,  and  to  fettle  it,  fub- 
je£l  thereto,  upon  his  eldeft  fon  in  tail  male.  A*  then  devifed 
all  thtfe  eftates,  in  cafe  he  fliould  die  without  leaving  iflue  living 
at  his  deceafe,  and  fubjeft  to  any  jointure  he  might  make  upon 
the  woman  he  might  happen  to  marry.  Afterwards,  but  before 
t^e  matlriage,  by  leafe  and  releafe,  reciting,  that  upon  the  mar- 
riage treaty  A*  agreed  to  charge  certain  eftates  in  Sw.  and  S.  K* 
with  an  annuity  of  1400  /.  to  B.  for  life,  after  A.^s  death,  and 
certain  parts  of  his  eftates  at  St.  with  600/.  to  her  for  life^  after 
the  death  of  the  furvivor  of  A*  and  his  mother;  and  to  fettle  the 
St.  eftate  to  the  ufes  thereinafter  expre^Ted,  he  conveyed  the  5/. 
eftates  to  truftees  and  their  heirs,  fubje£t  to  certain  mortgage 
debts  and  his  motber^s  jointure,  to  the  ufe  of  himfelf  and  his  heir» 
till  the  marriage,  and  after,  to  the  ufe  of  truftees  for  99  years, 
for  keeping  down  the  intereft  of  the  mortgages,  and  fubjedl 
thereto  to  A  for  life;  remainder  to  truftees  to  preferve,  Wf.j  re- 
mainder, as  to  part,  to  the  intent  that  A,  if  (he  furvived  A.  and 
his  mother,  might  receive  thereout  600/.  per  annum  for  life ;  and 
as  to  the  fame  part  to  truftees  for  500  years  for  fecurtng  the  an- 
nuity }  and  as  to  the  refidue  to  truftees  for  1000  years  for  raifing 
the  ftipulated  portions ;  remainder,  as  to  all,  to  the  fons  of  the 
marriage  fucceffively  in  tail  male;  remainder  to  A.  in  fee;  with  a 
power  to  A.  of  jointuring  any  after-taken  wife.  By  other  iqden- 
tures  of  leafe  and  releafe  of  equal  date,  with  fimilar  recitals  as  to 
the  eftates  of  Sw.  and  &  iT.,  A.  conveyed  thefe  eftates  to  the  ufe 
of  himfelf  and  his  heirs  till  the  marriage,  and  afterwards  that  B^ 
if  flie  furvived,  might  have  i^ooLper  annum  :  then  to  the  ufe  of 
truftees  for  500  years,  for  better  fecuring  the  fame,  and  fubjeA 
thereto  to  A.  and  his  heirs*  The  marriage  took  eSedl,  and  A, 
died  without  iflfue.  Adjudged  in  C.  B.^  on  a  fpecial  ^verdifl,  that 
the  fettlement  operated  as  a  revocation  of  the  will  as  to  all  the 
eftates;  (diffentiente  Eyre^  Ch.  J.,  ds  te  the  Sw.  and  S.  K.  eftates, 
the  legal  eftate  of  which,  he  thought,  was  not  altered  or  afFedled 
by  the  fettlement  beyond  the  piitpofes  of  that  inftrument ;  but 
that  the  teftator  died  ferfed  of  the  fame  ufe  in  them  as  he  had 
when  he  made  his  will)  (0).  And  the  court  of  K.  B.y  in  error, 
affirmed  the  judgment  of  C.  j9«  Lord  Ch.  ]/Kenyof9,  after  a  re- 
view of  all  the  cafes,  ftating  it  to  be  the  clear  and  fixed  law,  that, 
with  the  exceptions  eftabliflied,  anv  alteration  of  the  eftate  or 
conveyance  to  ufes,  after  making  the  will,  though  the  old  ufe  rr- 
main,  is,  in  law,  2  rev^ation  of  the  will.  And  his  Lordftiip 
ftated  fuch  to  have  been  the  general  principle  exprefled  by  Lord 
Hardwiche  in  deciding  Sparrow  v.  Hardcq/lle^  (U)  infra,  pL^* 


(tf)  Set  bit  elaborate  afinncat  m  3  Vcf*  juo.  64a,  &q* 


(of 
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(of  which  he  read  a  note) ;  and,  after  obferving,  that  it  had  been  «oiinrei)th4t 
fuppofed,  in  the  courfe  of  the  argument|  (in  the  principal  cafe,)  **»e  article* 
that  Bridges  v.  Chandos^   {pi- 13- ff^p-)  proceeded  on  equitable  ^cTatitl, 
principles,  his  LordQiip  added,  that  he  knew  tlie  prefent  Lord  «« the  fettles 
Cbancelhr  meant  by  that  deciCon  to  confirm  the  doflrine  efta-  "^j^T^ff 
bliflied    bjr  Lord  Hardnvtche.     GoodtitU  v,  Otway^    7  T^rm  Rep.  ih*  mar-°" 
S.  R.  399*  jMge ;  iuc 

'  if  it  mere 

cletr,  upon  the  £ice  of  the  three  inftrafnents,  that  the  teftator  by  the  win,  made  In  pfofpe^t  of  the 
■Mrriagf,  referied  ezpreftly  to  the  inteieils  given  to  the  children,  and  the  jointure,  and  the  fectlement 
wasexprefsly  m  purfoance  of  that  agreement,  then  the  three  ought  to  be  confidered  as  one  inftruivieKU 
But  Lord  Cbaaenlor  Lontgbborvugbf  «rithoat  confidfring  the  authority  r^f  WiUiams  v.  O'uwi,  which  wm 
decided  on  the  ibie  ground  that  the  fubfequeot  marriage  turned  all  the  eftatcs  agreed  upon  by  ihe  articles 
into  equitable  eftatet,  to  which  the  legal  tnterefts  were  fuperadded  by  the  fetclement,  faw  no  ground  in 
the  principal  cafe  for  not  holding  it  a  revocation  in  equity,  for  they  did  not  mdrrjf  en  the  artigJes.  The 
narrijge  look  phee  after  the  Tetclement.  There  wa«  no  change  in  the  eftate,  the  marriage  not  hsrtng 
caicea  place  till  when  the  ardclei  could  Lave  no  operation.  Before  the  marriiage  a  feltiement  was  made, 
which  was  an  alteration  of  the  eftate  from  that  which  the  ttitator  had  at  the  time  he  devifei.  D«cre«4 
accordingly.      3  Vcf.  jun*  6^0-^Z^. 

Sec  further  (U)  infra. 

&fJ7.  2.   Where  the  Devife  is  of  leafehold  Lands. 

1.  One  entitled  to  a  leafehold  eftate  devifed  it»  and  afterwards 
purchafed  the  reverfion  in  fee.  Held  a  revocation  of  the  devife. 
Gal/on  V.  Hancock f  2  Atk.  425. 

2.  Teftator    devifed  all  his  college  leafes  vohich  he  then  held  Se<',ho«- 
•f  3f.  College  to  E.    He  afterwards  furrendered  the  college  leafes,  ^^^>SMi. 
and  accepted  two  new  leafes,  and  paid  the  fine  for  them ;  but  the  !d*edk  "^ 
laft  leafe  was  not  fealed  with  the  college  fenl  till  after  his  death,  where  it  is 
Lord  Hardwicie  held,  that  the  devife  of  the  leafe  aftually  renewed  w^.that 
was  revoked  by  the  renewal ;  obfcrving  that,  where  a  teftator  ^a*,^^^ 
exprefTes  himfelf  in  the  prefent  tenfe,  it  muft  relate  to  what  is  in  want  of  the 
being  at  the  time  of  making  the  v/i!l ;  biit  he  was  of  a  difFerenc  ^<>*'cgc  feat 
opinion  as  to  the  other  leafe,     Aiuey  v.  Miller,  2  Aih.  593.  ciwITap- 

pear  by  Reg.  Lib.  It  ii  there  added,  that  the  defendants  (who  chuned  unJer  the  will)  alleged,  tbey 
could  find  only  one  renewed  ieale. 

3.  Teftatrix  devifes  ^^  all  my  lands,  tenements,  and  heredrta- 
*^  ments  at  W.  in  Torkjhire^  and  all  my  tithes  and  ecclefiaftical 
'^  dues  payable  out  of  VT.  aforefaid,  or  any  other  town  or  places 
''  near  the  fame.**  After  making  her  will,  (he  furrendered  the 
leafe  of  her  tithes  (which  (he  held  under  the  fee  of  Tork)  and  ac« 
ccpted  a  new  leafe.  Held,  on  the  authority  of  Abney  v.  Miller^ 
(fupra^)  that  the  tithes  did  not  pafs  by  the  will.  Rudjlone  v.  An» 
derfon^  2  Vef.  418.  Scoond  point  in  Attorney  General  v.  Ladf 
Downing^  Ami^  573.  1769*  Howe  y.Medcraft^  I  Bro.  Ca.  Cb. 
a6i.  S.P. 

4-  Teftator  being  feifed  of  a  freehold  farm  called  A.^  and  pof« 
feftd  of  the  manor  of  B.  held  by  a  prtbendal  leafe  for  21  jearSf 
renewable  every  feven  y^rt,  by  his  will  gave  to  his  daughter  an 
annuity  charged  upon  ^.,  and  alfo  upon  edl  his  leafehold  eflates  in  B., 
Mid  devifed  the  fame  fubje^t  to  fuch  annuity,  to  the  fame  ufes  as 

were 


234.  IDtWt. 

were  declared  In  a  certain  prior  fettlement.  He  afterwards  re- 
newed the  leafe.  This  was  confidered  a  revocatidn  of  the  devife. 
Coppifi  V.  Fernyboughf  2  Bro.  Ca.  Ch,  292.  But  a  fubfcqnent  co- 
dicil was  held  to  amount  to  a  republication  of  the  wilK  See  S.  C. 
(Z)  irf.pL  II. 

5.  DUt,  where  a  teftator  was  entitled  to  the  truft  onlf  of  a 
term,  there  it  was  held  by  Lord  Hardwlcle  that  a  renewal  of  the 
leafe  in  the  name  of  his  truilee  did  not  amount  to  a  revocation  of 
the  will.  And  in  this  cafe  his  lordfliip  bbferved,  that  all  the  cafes 
of  revocation  of  devifes  of  terms  for  years  depended  on  the  (hort. 
peruGng  of  the  will,  and  that  the  teftator  certainly  mighty  if  he 
cbofe,  ufe  words,  to  pafs  his  future  intereft.  Carte  v.  Carte, 
^Atl.iT^.  Amb.2S.  2Fe/.4ig.  S.C.  Stated alfo  (Z)i«/I  ^/.  3- 

6.  ^*.As  taall  and  fmgular  my  leafehold  eft  ate,  goodsy  chattels^ 
«*  and  perfonal  edate  whatfoevcr,  I  give  to  my  daughter  J.^  and  if 
•*  flic  ^ics  without  iflue  living,  then  over.'*  Teftator,  after  making 
his  will,  renewed  a  leafe  with  the  dean  and  chapter  of  Wind/or. 
The  daughter  died  without  iifue.  Bill  by  her  hufliand,  infifting 
that  the  renewal  amounted  to  a  revocation.  Lord  Hardwicie — 
<<  There  is  no  doubt  but  the  leafehold  eftate  pafled  by  the  will. 
<*  The  plaintiff  goes  on  a  miftakc,  that  there  is  ^fpecific  legacy. 
*'  It  is  nothing  like  it ;  for  it  is  only  an  enumeration  of  the  feveral 
<<  particulars  of  his  perfonal  eftate,  but  yet  is  a  general  devtfe  of 
<<  the  whole.  Suppofe  the  teftator  had  purchafed  a  new  leafe^ 
•*  would  not  that  have  paiTed  ?  Why  then  fliould  not  a  new  term 
«<  in  a  leafe  equally  pafs  ?"  Bill  difmiflcd.  Sterling  v.  Lidyard, 
3  Atk,  199. 

7.  Tenant  for  life  of  a  freehold  eftate,  remainder  to  ufes  which 
never  took  eiFe£l,  remainder  to  himfelf  in  fee,  devifed  thefe  lands 
to  certain  ufes  ;  and  the  truftees  were  dire£led  to  aifign  a  16afe- 
hold  mefluage,  of  which  he  was  poflefTed,  fo  that  the  fame  might 
go  unto,  and  always  during  the  remainder  of  the  term  be  enjoyed 
by,  the  owner  and  poffejfor  of  the  freehold  for  the  time  beings  and  not  be 
feparate  therefrom*    Teftator  afterwards  fuftcred  a  recovery  of  the 

freehold  eftate,  to  the  ufe  of  himfelf  in  fee,  and  was  held  to  have 
thereby  revoked  the  devife  of  it.  Lord  Chancellor  Camden  was  of 
opinion  that  the  bequeft  of  the  leafehold  was  alfo  revoked  ;  and 
that  the  fame  fell  into  the  refidue  of  the  perfonalty.  But  this 
decree  was  reverfed  on  an  appeal  to  the  Houfe  of  Lords,  and  the 
leafehold  was  adjudged  to  the  devifees.  Darley  v.  Darley^  Amb. 
653.  3  Wilf  6.  Darley  v.  Langworthy,  7  Bro.  Far.  Ca.  1 77.  S.  C. 

>^;«^'5>*  (T)  What  Aft  fliall  be  a  Revocation/ 

[Inconfiftency  in  the  Will,  or  devifing  the  fame  Thing  twice.] 

I.  «T»ESTATRIX  gave  her  real  and  perfonal  eftate  to  two,  with 

*    a  few  pecuniary  legacies,  which  flic  charged  her  real  eftate 

with  if  her  perfonal  fliould  not  be  fufficient,  and  by  her  will  de- 

dareil. 


Clared,  that  (he  gave  xillthe  reji  and  refidue  of  her  perfonal  efiati  to  . 
three  others^  and  particularly,  (he  gave  lo/.  to  S.  and  made  her 
executrix.  Lord  Hardwiche  dated  it  as  a  general  rule,  that,  if  the 
fame  thing  be  given  to  two  perfons,  they  (hall  take  as  joint-tenants> 
unlefs  there  be  fomething  to  indicate,  and  prove  the  intention  of 
the  teftator  to  revoke,  and  vary  the  devife.  Applying  then  this 
rule,  he  obferved,  that  the  teftatri^t,  by  giving  legacies  after  the 
devife  of  all  the  perfonal  eltate,  had  varied  the  will  pro  tanto.  It 
had  indeed  been  truly  faid,  that  a  man  might  give  the  whole  in  a 
former  part,  and  revoke  it  afterwards  \  and  ftill  the  firft  legatee 
be  entitled  in  part.  But,  in  the  pending  cafe,  if  the  whole  per- 
fonalty  (hould  not  be  fufHcient  to  pay  the  legacies,  they  were 
charged  upon  the  real,  upon  a  fuppojttion  that  the  other  might  not  bt 
fufficient :  and  thus  a  clear  intention,  in  one  events  totally  to  revoke 
the  gift  of  the  perfonalty.  Then  comes  the  bequeft  of  the  refidue. 
What  then,  added  his  lordQiip,  is  the  con(lru£lion  ?  Why,  that 
the  teftatrix  has  altered  her  intention  throughout.  Decree  for 
the  three  reflduary  legatees.     Ulrich  v.  Litchfield^  2  Atk,  372. 

2-  Mr.  Hargrove^  in  Co.  Litt,  1 12.  ^.  n,  i.  after  dating  the  old 
opinions  on  the  effe£t  of  two  inconfident  devifes  in  the  fame  will, 
proceeds  to  obferve,  that,  in  fome  of  the  old  books,  where  it  is 
admitted  that  both  devifes  (hall  operate,  it  is  faid  generally  that 
there  (hall  be  a  joint-tenancy.  But,  according  to  the  modem 
opinion,  and  (he  adds)  as  it  feems  the  bed,  there  will  be  a  joint- 
tenancy  or  a  tenancy  In  common,  according  to  the  words  ufed  in 
limiting  the  two  eftatcs;  by  which,  he  prefumes,  is  meant,  that 
if  the  two  edates  given  by  the  will  have  the  unity,  or  famenefs  of 
intered,  in  point  of  quantity,  effential  to  a  joint-tenancy,  the  de- 
Tifees  (hall  be  joint-tenants;  but  otherwife,  (hall  be  tenants  in 
common.    See  2  Atk.  374^  3  ih.  493. 

(U)  In  what  Cafes  the  whole  Eftate  before  devifed  ^^'^""^'^ 
fhall  be  revoked,  and  where  but  a  Pari. 

I.  •TpESTATOR  devifed  to  one  in  fee,  and  afterwards  granted 
*  a  Icafe  for  years  to  the  devifce,  commencing  in  the  tcda- 
tor's  lifetime.  It  was  contended  that  this  was  a  revocation  of 
the  fee ;  but  Lord  Hardwicke  was  of  opinion  that  the  leafe  was 
merged  in  the  inheritance,  and  not  like  the  cafe  of  a  term  to  com- 
mence till  after  the  tedator's  death,  which  would  be  a  joining  to- 
gether  of  two  ihconfident  edates.  ViUiers  v.  VilUers,  2  Atk,  72. 
See  8  Vin.  153.  pL  5. 

2.  Tedator  devifed  to  A,  all  his  income  or  dividend  on  his 
South^Sea  annuities,  then  danding  in  his  name  in  the  books  of  that 
office.^  By  a  fubfequent  codicil  he  gave  to  B.  20/.  a-year,  to  be 
paid  out  of  his  South^Sea  annuities  then  danding  in  his  name  on 
the  5.  S.  books,  during  her  life,  and  after  her  deceafe  he  gave  the 
faid  20  /.  a-year  to  C.'s  children.  Held,  that  the  annuity  givea 
by  the  codicil  was  not  a  total  revocation  of  the  bec^ued  to  A.^ 

Lord 
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Lord  Hardwire  obferving,  tjiat  it  was  not  inconfiflent^  like  the 
cafe  of  real  eftate,  for  there  a  term  for  years  given  to  the  fame 
perfon,  to  commence  at  the  tedator's  deaths  was  not  conGftent 
with  a  fee  devifed  to  him  before ;  but,  in  the  principal  cafe,  fuch 
conftruftion  mud  be  made  as  that  both  legacies  might  take  place. 
Stone  V.  EvaffSf  2  Atk   86.      , 

3*  Devife  of  all  teftator's  manors,  mefluages,  and  hereditaments 
in  truft  for  his  nephew,  and  his  ifTue  in  ftri£l  fettlement.  Tefta- 
tor  afterwards  conveyed  an  advowfon  unto  and  to  the  ufe  of  two 
perfons  and  their  heirs,  which  conveyance,  by  a  deed  of  the  day 
following,  was  declared  to  be  iti  trud  to  prefent  to  the  advowfon, 
when  vacant,  fome  one  Ton  of  A.  the  then  incumbent ;  and  if 
there  ihould  not  be  any  fon  of  A.  capable  of  taking,  then  to  pre* 
fent  fuch  clerk  as  the  teftator  or  his  heirs  (hould  nominate,  and  in 
default,  iic.  fuch  clerk  as  the  truftees  Ihould  think  meet,  and  then 
in  tru(t  for  the  teftator  and  his  heirs,  and  on  requeft  to  convey 
the  fame  to  his  or  their  ufe.  After  teftator's  death  a  vacancy 
^  happened,  and  one  of  u^.'s  fons  was  prefented.  Bill  by  teftator's 
heirs,  at  law  for  a  conveyance.  The  queftion  was,  Whether  the 
grant  was  a  revocation  of  the  whole  advowfon,  or  of  the  next 
prefentation  only  ?  It  was  contended,  in  favour  of  the  devife,  that 
the  teftator  having  difpofed  of  part  of  the  truft  only,  the  remainder 
,  was  a  refulting  truft,  and  fo  pafled  by  the  devife  as  part  of  the 

old  eftate.  Again,  it  was  faid,  that  this  was  a  conveyance  for  a 
particular  purpofe,  which  was  ended  ;  and  the  cafe  was  compared 
to  that  of  mortgages,  which  are  only  partial  revocations*.  But 
Lord  Hardwicke  obferved,  that  mortgages  and  fecurities  were  the 
only  exceptions,  and  that  on  the  ground  of  their  being  pledges 
for  money  only,  the  thing  conveyed  being  confidered  merely  as  a 
perfonal  intereft.  But,  in  the  cafe  before  him,  the  legal  eftate 
was  aflually  conveyed  by  the  grant;  and  even  the  whole  truft  was 
real  in  one  event,  for  the  heirs  of  the  teftator  were  to  prefent, 
which  made  a  total  alteration,  and  in  default  of  their  nomination, 
the  truftees ;  fo  that  they  too  had  the  beneficial  intereft  :  not  that 
the  cafe,  he  added,  wanted  this  circumftance;  it  was  a  clear  and 
legal  revocation ;  and  his  lordOiip  cited  Lord  LtncoMs  cafe, 
(8  Fm.  146.  pL  17.)  as  much  ftronger  than  the  principal  one. 
Decree  for  the  heir.  Sparrow  v.  HardcaJiUy  3  Ail.  798.  Ami. 
224.     7  TVriw  Rep.^  B.  R.  416,  Wr.  «.  S.  C. 

4.  One,  entitled  to  the  equity  of  redemption  of  an  eftate,  fub- 
]cSt  to  a  mortgage  in  fee,  devifed  it  by  his  will.  Afterwards  the 
mortgage  debt  was  affigned,  and  the  premifes  were  conveyed  by 
deed,  in  which  the  teftator  joined,  and  had  a  further  fum  ad- 
vanced him  on  the  fecurity.  Held  a  revocation  pro  tanto  only* 
Jackfon  V.  Barker^  Amhl,  687. 

5.  Teftator  after  his  will  conveyed  to  a  creditor,  in  truft  to 
fecare  to  himfelf  and  all  other  creditors  fuch  fums  as  (hould  be 
due ;  and  after  payment,  in  truft  for  the  teftator,  his  heirs  and 
aOigns.  This  was  contended  to  be  different  from  a  mortgage,  bc- 

C4ttle  a  mortgagee  takes  only  a  chattel  intereft  \  but  Lord  Thurb^ 

held 


held  clearljr,  that^  being  for  the  mere  purpofe  of  paying  debts>.  it 
was  no  more  a  revocation  than  a  mortgage  in  fee,  and  was  there^ 
fore  only  a  revocation  pro  tanio.  Dixon  v.  Gi/bornef  1780,  cited 
2  Vef.jun.  6o%.  See  too  the  fecond  point  in  Brydges  v.  Chandos^ 
s^.  417.  afterwards  TiMp/i  v,  Cbandos,  3  ib.  685.  where  the  bill 
of  the  heir  at  law  was  difmifTed  as  to  fo  much  of  certain  eftates 
conveyed  after  the  will  to  truftees  in  fee,  to  fell  for  payment  of 
debtSj  as  remained  unfold^  when  the  trads  were  completed. 

(Y.  2)  Revocation,  by  Satisfadion,  Gift,  &c.        svinefisy, 

J,  T^HE  cafe  of  Hariop  v.  Williams^  ftated  in  8  Vin.  Ahr.  158. 
^  pL  9.  and  fide  note,  is  now  more  fully  fet  forth  in  Cox's 
Note,  !•  I  P.  Wms.  681.  ^thedii,  and  I  Bro*  Ca.  Ch>  306.  note^ 
1.  A^  bequeathed  300/.  to  his  daughter,  provided  (he  married, 
with  the  confent  of  her  mother,  otherwife  only  200  A  He  after- 
wards gave  200  A  in  marriage  with  her.  This  was  held  a  revo« 
cation  of  the  bequeft,  fo  as  to  deprive  her  of  the  other  looA 
Jtnofi.  in  Cane*  1  Stra.  407.  Scotton  v*  Scotton^  ii.  235.  BiggUf* 
ten  v.  Grubi,  2  Atk.  48.  SrP. 

3.  A  freeman  of  London^  having  a  wife  and  fix  children,  by 
his  will  gave  his  wife  her  widow's  chamber  and  the  third  of  his 
edate,  which  (he  was  entitled  to  by  the  cuilom  of  Z*0//Jb/r ;  and  to 
his  fix  children  one  third,  which  they  were  entitled  to  by  the  cuflomi 
and,  as  to  the  third  he  had  a  power  to  difpofe  of,  he  directed  a  debt 
pf  100  /.  to  be  paid  gut  of  it,  and  the  refidue  to  be  equally  divided 
amongft  his  wife  and  children.  Afterwards  he  married  A  ^  one 
pf  his  daughters,  and  gave  her  xooo/.}  which,  in  the  marriage 
articles,  was  called  '*  her  portion  or  fortune.*'  Lord  Hardwicke 
adjudged,  that  the  1000/.  portion  was  in  fatisfa£lion  of  ^.'s 
orphanage  part  \  but  there  was  no  cafe,  he  faid,  where  the  be-* 
queft,  as  in  the  cafe  before  him,  had  been  of  a  refidue,  (which 
vas  uncertain,  and,  at  the  time  of  the  teftator's  death,  might  be 
piore  or  lefs,}  that  a  fubfequent  portion  given  had  been  held  an 
ademption ;  and  in  that  principal  cafe  there  was  fomething  to 
which  the  portion  might  be  properly  applied,  as  a  fatisfadtion^ 
piz*  the  orphanage  part.  And  on  this  point  he  decreed  for  the 
daughter.     Farnham  v.  Phillips^  2  Aik.  215. 

4.  So,  in  Watfon  v.  Lord  Lincoln^  Ami.  325*,  Lord  Hardtvicke 
was  extremely  doubtful  whether  a  gift  of  the  teftator's  perfonal 
cdate  amongft  his  daughters  was  adeemed  as  to  the  (hare  of  one 
of  them  with  whom  he  afterwards  gave  a  portion  on  her  marriage ; 
the  daughter  having,  in  this  cafe,  various  other  claims,  which 
were  held  to  be  fatisfied  by  the  marriage  portion.  The  teftator, 
he  obferved,  could  fcarccly  mean  this  refidue  as  a  portion^  it  was 
always  changing;  might  be  fomething,  ml^ht  be  nothing.  See 
^\{o  S.  P.  in  Smith  v.  Strongs  4  Bro.  Ca.  Ch.  493.1  where  Lord 
LoidgUorough  repeated  Lord  Hardwicke^  obfcrvation,  that  the  un- 
certainty ot  the  refidue  made  the  diifcrence* 

•  V  .         •  •  •  ...  _         Q 
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5.  S.,  by  a  codicil  without  any  date,  gave  1000/.  a-piece  to 
JIf.  and  R.^  (who  were  not  related  to  him,)  and  if  either  died 
before  their  legacies  were  paid,  the  whole  to  the  furvivor ;  and 
the  legacies  were  diredied  to  remain  in  the  executor's  hands  till 
the  legatees  (hould  attain  twenty-one.  '  S,  afterwards  entered 
into  two  bonds,  one  to  M.  and  one  to  R.,  reciting  that  he  was 
defirous  to  provide  for  their  maintenance.  Each  of  the  bonds 
were  in  the  penalty  of  4000/.,  for  fccuring  2000/.,  provided  they 
married  in  his  lifetime  with  his  confentj  or  in  caife  they  funrired 
him.  As  the  fums  fecured  by  the  bonds  were  upon  two  con* 
tingencies,  neither  of  which  might  ever  have  happened,  the 
court  would  not  condder  them  as  an  ademption  of  the  legacies 
under  the  codicil.     Spi/iis  v.  Robins ^  2  Ati.  491. 

6.  Sir  J,  J.y  by  his  will,  dated  in  1738,  bequeathed  to  JE.  P., 
his  grand-niece,  whofc  father  was  then  living,  1000/.  A  gen- 
tleman foon  after  paid  his  addrefles  to  her,  and  applied  to  the 
teftator  for  his  approbation,  who  being  fatisfied  with  the  match^ 
faid  he  would  give  him  500/.,  which  he  drew  a  note  for,  payable 
at  a  future  day;  and  alfo  faid  he  would  leave  his  niece  fomethingr 
by  will,  but  he  would  not  be  put  under  any  obligation  of  doing  it. 
Sir  7.  J.  died  on  the  day  the  marriage  took  place.  Lord  Hard-- 
wide  decreed,  that  the  legacy  of  1000/.  was  not  adeemed  by  the 
tcftator's  gift  of  500/.  And  his  lordfliip  obferved,  that  he  did  not 
know  any  cafe  where  a  collateral  relation,  (not  putting  himfelf  in 
loco  parentis,)  it  giving  a  general  legacy,  and  afterwards  advancing 
the  fame  perfon  in  his  life,  it  had  been  held  to  be  an  ademption. 
Shudah  V.  Jekyl/y  2  Ath  5 1 6. 

7.  Teftator  direfted  his  executors  to  place  out  at  intercft  or 
government  fecuritics,  1000/.,  and  the  inlereft  or  dividends' to 
be  applied  for  the  maintenance,  tfr.  of  S.  his  grandfon ;  and  that 
they  might  apply  all  or  any  part  of  the  looo/.,  and  intereft,  in 
binding  him  apprentice;  and  fo  much  thereof  as  (hould  not  be  fo 
applied  to  be  transferred  to  S.  at  twenty  one.  The  teftator  him- 
felf afterwards  put  S.  apprentice  to  an  haberdafher,  and  paid 
with  him  \  26  A,  and  a  year  after  made  a  codicil,  by  which  he  gave 
fome  legacies.  It  was  heki,  that  the  gift  of  1 16  L  for  apprenticing 
S.  was  not  a  revocation  ^r^  tatito  of  the  1000/.,  fince  the  latter 
fiim  was  given,  not  for  that  purpofe  only,  but  for  other  purpofcs 
alfo;  neither  need  it  have  been  done  out  of  the  1000/.  but  out 
of  the  intereft.  And  cafes  of  ademption,  it  was  faid,  were  con- 
fined to  thofe  inftances  where  a  teftator  gives  a  legacy  for  one 
particular  purpofe  only,  and  after  that  applies  a  fum  of  money  to 
the  fame  purpofe.  In  the  principal  cafe  too,  the  fubfequent 
codicil  was  a  confirmation  of  the  legacy.  Roome  v.  Roonu, 
3  Ath.  181. 

8.  A  father,  by  his  will,  gave  his  fon  500/.,  and  afterwards 
took  him  into  partnerfliip  with  him,  when  it  was  agreed  that  the 
ftock  (hould  be  3000  /.,  to  be  brought  in  equally,  and  they  to  be 
equally  entitled  to  the  profits.  The  father  brought  in  the  whole 
capital-,  and  there  was  parol  evidence  of  his  having  declared  he 

meant 
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meant  to  give  his  fon  half  the  (lock.  This  advancement  was  held 
not  to  be  a  fatisfa£lion  of  the  500  /.  legacy,  it  not  being  ejufdem 
generis.     Holmes  v.  Holmes j  l  Bro.  Ca,  Ch.  555. 

9.  Teftator  bequeathed  10,000/.  to  his  fuppofed  natural  fon: 
he  afterwards  granted  him  a  very  beneficial  leafe  of  a  farm,  and 
purchafed  the  crops,  (lock,  &r.  for  him,  all  of  which  together 
were  valued  at  4400/.  This,  it  was  contended,  was  intended 
as  a  fatisfa£lion  for  the  legacy,  being  a  provifian  by  a  parent  for 
a  child ;  but  Lord  Thurlow^  after  exprefiing  his  difapprobatioa 
of  the  extent  to  which  the  do£trine  of  fatisfaclion  had  been*  car- 
ried, would  not  admit  the  application  of  it  in  the  cafe  before 
him;  obferving,  that  it  would  be  prefuming  that  the  teftator 
had  the  id«a  of  a  portion  in  his  mind,  when  he  was  giving  a  thing 
not  ejufdem  generis.     Grave  v.  Salt/bury^   i  Bro,  Ca,  Ch,  425. 

10.  "  I  bequeath  the  mortgage  bond,  1365/.,  now  due  to  me 
*'  from  A.  £.,  to  Mifs  K.  M,  (his  putative  daughter)  in  order  to 
**  fit  her  out  for  India^  or  to  difpofe  of  her  in  marriage.'*    JST.  M, 
married  during  the  teftator*s  life,  and  he  gave  her  hufband  a  bond 
for  1000/.,  as  a  marriage  portion.     He  alfo  gave  them,  after  mar- 
riage, 600/.  to  buy  furniture,  life,  and  afterwards  died.    The 
hufband's  father,  being  admitted  and  examined  as  as  witnefs  faid^ 
that  the  teftator  before  the  marriage  told  him,  in  a  converfatioa 
on  the  fubjeft,  that  **  he  could  give  her  only  1000/.  on  her 
*<  marriage,  but  there  would  be  more  hereafter,  as  his  life  was 
*«  a  bad  one."      The  qudftion  was,   Whether  the  money  ad- 
vanced was  an  ademption  of  the  legacy  ?    Lord  Thurlow  obferved, 
firft,  with  refpe£l  to  the  looo/.  that  it  was  determined,  that 
where  a  legacy  appears  to  be  given  for  a  particular  purpofe,  and 
another  bounty  has  been  afterwards  given  for  the  fame  purpofe,  it 
implies  an  inten^on  of  the  teftator  to  fatisfy  the  former  bounty  \  but 
the  evidence  in  this  cafe  repelled  that  prefumption  ;  that  the  gift  of 
the  6007.  was  not  made  as  an  advancement,  nor  with  any  expref- 
fion  of  intention  of  performing  the  bounty,  and  could  not  be  fo 
applied  -,  he  therefore  held  the  legacy  was  not  adeemed.     Debere 
V.  Man^  2  Bro,  Ca,  Ch,  165.  519. 

II.  Teftator  by  will  gave  the  refidue  of  his  real  and  perfonal 
eftate  to  his  wife,  with  the  tuition  of  his  younger  children,  and 
to  provide  for  them  as  they  might  merit.  To  the  will  he  added  a 
paper  of  the  fame  date,  intitled,  "  Inftru£lions  to  my  wife,  with 
•*  regard  to  my  younger  children ;"  wherein  he  fays,  "  my 
«*  daughters  H.  and  S.  to  have  5000/.  a-piece."  By  an  additional 
codicil  on  the  fame  paper,  and  of  the  fame  date,  he  fays,  ^'  I  do 
**  further  add,  that  what  favings  or  increafc  I  may  make,  or  my 
"  wife  may  m;\ke,  of  my  effefts,  flie  may  give  and  difpofe  of 
•*  the  fame,  cither  in  her  lifetime  or  by  will,  to  fuch  of  her  chil- 
«<  dren  as  flic  fees  proper/'  Afterwards,  on  a  treaty  of  marriage 
between  //.,  one  of  the  daughters,  and  E,y  teftator  faid,  that  he 
meant  to  give  H,  5000  /.  on  marriage,  and  a  further  fumy  equal 
hr  tiearly  fo^  at  his  death.  In  the  coiiTfc  of  a  corrcfpondence  on 
the  fubjcfti  between  JS.,  a  friend  of  ES,  and  teftator,  B,  ad- 
verted 
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▼crtcd  to  the  httcr  part  of  tcftator*s  promifc,  and  faid|  that  £Tfi 
father  (hould  reft  fatisfied  with  his  word  for  fulfilling  it.  But,  ia 
anfwer  to  this,  teftator  wrote  to  B,  in  thefc  terms  :  "  You  muft 
^  miftake  E,*s  father,  in  regard  to  any  fuch  declaration  as  you 
'^  mention ;  the  miftake  muft  arife  between  what  maybe  pofTible^ 
**  and  probable.  I  told  him  my  prefent  plan,  which  would  be 
••  executed  by  my  wife,  if  the  longer  liver.'*  Afterwards  the 
marriaee  took  effcft,  and  £.  received  from  teftator  5000/.  for 
which  he  gave  a  receipt,  as  for  his  wife's  portion.  This  portion,  by 
reafon  of  the  difcretionary  power  given  the  wife  by  the  laft  codicil^ 
and  the  correfpondent  terms  of  the  teftatpr's  letter,  was  decreed 
at  the  Rolls  to  be  an  ademption  of  //.'s  legacy.  Ellifon  v.  Cook^ 
fin,  2.Bro,Ca.  Ch.  306.  I  Vef.jun.  100.  S.C.  And  this  decree 
waa  afterwards  affirmed.     3  Bra,  Ca,  Ch.  61. 

12.  Teftator  hi^queathed  lo  //.  C.  (a  ftranger)  6000/.,  payable 
in  three  months  after  his  dcccafc.  H.  C.  afterwards  marii«<l 
7*.  C.  a  clergyman,  iu  the  lifetime,  arid  with  the  approbation  of 
teftator,  who  agreed  to  give  5250/.  as  a  mairiage-portion  with 
her,  and  accordingly  paid  T.  C,  250/.  and  made  an  entry  in  his 
ledger  of  having  paid  to  ST.  C,  in  part  of  portion  250  A  And 
teftator  alfo>  by  indenture,  declared  he  would  ftand  pofTefled  of  an 
annuity  of  100/.  (part  of  an  annuity  of  200/.  to  which  he  was 
entitled  during  the  life  of  //.  C  and  another  perfbn,)  for  the 
feparate  ufe  01  H,  C  during  the  marriage  and  afterwards  during 
her  life  *,  and  he  alfo  translerred  into  the  names  of  truftees  5000/. 
3  per  ceni^  annuities,  u^pon  certain  trufts  for  the  benefit  of  if.  C 
and  her  hufbmd,  and  their  iffue,  and  in  default  of  iiTae  for  //•  C\ 
And  teftator  made  entries  of  thefe  tranfaclions  in  his  ledger,  iti 
his  own  hand-writing.  «'  To  H,  C,  in  part  of  fortune  an  an- 
•<  nuity  of  100/.  per  ann.^  value  iqqoL  To  ditto  in  full  of 
•*  ditto  5000 /»  annuities,  '^  per  cent ^  valued  to  her  at  CoA-^ 
••  4000/."  In  17&2  hg  laid  out  ^800/.  in  a  chaplainfhip  for 
y.  C.,  and  made  entries  thereof  in  his  cafh-book  and  ledger. 
>'  By  Mr.  J.  paid  Mr.  P.  for  chaplamfliip  800/.'*  In  \^^'J^ 
teftator  made  a  codicU  to  his  will,  and  thereby  gave  a  legacy  to 
an  afterborn  niece.  One  of  the  qucftions  was,  Whether  the 
feveral  fums  of  250/,  1000/.,'  (value)  4000/.,  and  800 /.» 
(amounting  together  to  6050/.)  advanced  by  the  teftator  on  ac- 
count of  H.  C.  and  her  hufband,  were  the  whole  provifion  he 
meant  to  make  for  her,  and  were  an  ademption  of  the  (Sooo/.  le- 
gacy. Lord  Thurhw  obferved,  that  the  legacy  of  6coo  /.  was  given 
generally,  but  that  the  5000/.  advanced  on  the  marriage  was 
ftated  to  be  a  portion  ;  that  the  cafes  of  advancement  by  parents 
ftood  on  their  own  ground,  though  it  was  obvious  the  intent  of 
the  teftator  was  as  often  defeated  as  ferved  by  them :  that  this 
was  an  attempt  to  make  a  friend's  legacy  adeemed  by  fubfequent 
advancement.  His  Lordfhip  had  gone  through  all  the  cafes,  and 
h  appeared  the  refult  of  them,  that  where  a  ftranger  gives  a 
legacy,  and  afterwards  gives  a  fum,  wiriiout  evidence  that  it  is 
intended, for  the  fame  purpofe^  it  is  not  taken  as  a  fatisfaflion  \ 
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Id  tAskt  it  fo,  it  mufi  appeat  at  the  time  of  the  gift  to  be  itieant  a« 
aa  ademption  of  the  legacy ;  and  he  therefore  held  the  legacy  tiot 
adeemed.     Powell  v.  CUavet^^  2  Bro.  Ca-  Ch.  500. 

13.  Teftator,  having  fix  children,  by  will  gave  M*^  one  of 
thern^  with  whom  he  had  before  given  4000/.  on  marriagei 
3100  A  and  a  fradioti,  part  of  his  3  per  cent,  confols.  To  eacli 
of  hia  other  children,  except  ^.,  he  gave  81 14  A,  part  of  the 
fame  (lock,  for  life:  remainder  to  their  refpe£live  children;  an4 
for  default  of  children,  add  grand-children  liviDg,  t^c.  remainder 
to  his  other  children  equally.  The .  will  recited  teftator *s  fettle- 
ment,  and  declared  the  bequefts  to  the  children  to  be  in  fatisfadiion 
of  his  obligation  to  them  under  the  fettlepient.  Afterwards,  oa 
the  marriage  of  C,  one  of  the  children,  then  an  infant,  with  B.g 
he  transferred  5000  A,  part  of  the  fame  ftock^  to  B,  abfolutely  j 
and  in  the  fettlenfcnt  was  a  claufe,  that  C.  and  B»  fliould  transfer 
to  C/s  father,  when  C<  becadie  entitled  to  it,  her  (hare,  (amount- 
ing to  1 800  A  ftock,)  of  a  legacy  left  by  her  grandfather )  but  if 
C.  fliouId  die  firft,  B.  not  to  refund  any  part  of  the  portion* 
C's  (hare  was  afterwards  transferred  accordingly^  Teftatot'a 
ftock,  on  his  death,  fell .  cotifiderably  (hort  of  what  he  bad 
bequeathed^  Held,  that  C.'s  legacy  was  not  revoked  by  the 
Jiortion  advanced  in  marriage*  There  was  no  plain  intent ;  a 
fiitisfadioa  it  could  not  be,  the  portion  being  in  exprcfs  fatisfac* 
tk>n  of  another  diftinS  inteicft  of  the  wife ;  taking  it  as  an 
ademption,  it  muil  alfo  have  that  effe£k  as  to  the  legatee^  in 
remainder,  which  there  was  no  ground  fot  contending^  Bat4gk 
t.  Redd.  I  VefJuH.  2J7. 

(Y.  3)  Will.    RcYocatioft.    By  Prefumption*        8vineM6o- 

U  *>£  J^.  bywilli  dated  ir^rr  the  iMor/mfliis  ad,  gave  particulat 
J*  lands,  and  his  perfonal  eftate  to  be  laid  out  in  lands,  to , 
fharitabh  ufes.  By  a  codicil,  dated  after  that  a£i,  *'  if  by  the 
**  mortw$ain  a£l,  the  eftates  could  not  pafs  to  thofe  ufes,''  he  gave 
them  to  M,  B»  in  fee.  By  a  fecond  codicil,  reciting  tkat  be  hoi 
bun  adviftd^  that  the  devi/e  of  his  lands  was  void^  he  gave  his  per- 
ibnal  eftate  to  the  fa|ne  charitable  ufes,  and  his  real  eflate  to  M*  Bi* 
Far  the  charity  it  was  contended,  that  fince  it  had  been  deter- 
urined^  (as  in  AJhhumbam  v.  KirkbalU  a  Atk.  36.  and  Willet  Ts 
Sandfotdt  x  Vef.  178.  186.}  that  a  devife  of  Unds  to  charitably 
.ofc09  before  the  ftatute  of  niortwMn^  was  valid,  notwi^iftanding 
the  teftator  furvived  that  ftatute,  the  teftator  therefore  in  the 
principal  cafc«  proceeded  on  a  fnifconccption  }  and  ;he  dQvife  to 
M'  A  by  the  fe^ooKl  codicil  vras  void^  But,  on  a  cafe  ftated  for 
th^  OpiniflQ  qf  3»  &•  the  judges  certified,  diat  it  was  tlieii^  opi- 
siooii  (hflt  iha  f ftates  y^fLxt  w^U  deviCed  to  3f.  B*    Atiorney 

.iUn^ %^hk9d^:^4ik^  551.    1  Vef.  32,  3.C. 

a.  *'  ImfirimsJt*   hh  <afe  I  flio.uld  die  before  I  return  from  thfi 

••  jofiTUfj  I  intends  Qo4  ^itiing,  (borfilv  i^  undertake  for  Irf^ 
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"  Idfiit  my  will  is,'*  Ufc.  The  t^ftttor  wis  then  married,  but 
had  no  childrep.  He  afurwArdft  returned  from  Ireland^  and  had 
feveral  children.  Lord  Hardutich  held,  that  the  whole  will  was 
contingent,  and  avoided  by  the  teflator's  return.  A  fecond  quef- 
tion  had  been  made,  Whether  the  alteration  of  circumftances  as 
to  the  tedator's  6hik!re"n,  would  amount  to  5  revocati9i»  ?  This 
point  his  Lordfhip  alfo  adverted  to,  but  without  delivering  a 
decided  opinion  ;  and  he  concluded  with  faying,  that^  in  cafes  of 
afterborn  children,  however  the  law  might  be,  no  court  of  equity 
would  give  any  latituite  to  fupport  fuch  a  will,  but  would  take 
hold  of  any  words  tliey  could  to  make  it  contlitional,  as  he  had 
done.  -  Parfons  v.  Lanoe^  AmhL  557.  See  Wellington  v.  Welling^ 
ton,  4  Burr,  2165. 

3.  Tefta^or  had  made  a  will  in  the  time  of  a  former  wife,  wlio 
died  without  iflue  5    and   he  married  a  fecond   wife,  by  whom  he 

^had  iRue  the  plaintiff.  The  court  of  Exchequer  were  of  opinioDi 
<<  that  the  tellator's  fecond  marriage,  and  the  having  iflue  by 
**  that  marriage,  w.is  a  total  revocation  of  the  will."  Chriji^phfr 
V.  Chrijlopher^  4  Burr.  2182.  note, 

4.  A,  wrote  his  will  on  one  fide  of  a  flieet  of  paper,  but  neither 
figned  nor  fealed  it.  On  the  other  fide  he  wrote  another  will, 
and  (igned  and  fealed  it.  They  appeared  to  be  both  written  at 
the  fame  time,  though  it  feemed  impofiible  to  determine  which 
had  been  written  fir  ft.  There  was  a  trifling  difference.  In  both 
he  difpofed  of  all  his  property.  He  had  provided  for  an  inJFant 
then  in  ventre  fa  nure^  and  afterwards  born  in  his  lifetime. 
Some  time  after  A.  died,  leaving  his  wife  efijient  with  a  child^ 
which  was  afterwards  born.  The  queilion  wa^.  Whether  the 
will  was  revoked  by  the  fubfequent  birth  ?  as  ^hc  poftbumous 
child  was  entirely  unprovided  for.  Evidence  was  produced  of 
the  teftator's  declarations  that  he  had  made  no  will,  but  on  account 
of  the  ftate  of  his  family  was  refolved  to  make  one.  Teftator 
died  rather  fudderdy,  in  confequence  of  an  accident.  It  was 
determined  at  the  Cockpit^  on  art  appeal  from  the  IFeft  Indies^  o« 
the  whole  of  the  circumftances,  that  the  will  was  revoked.  Wells 
▼.  Wil/on,  1756,  5  Term  Rep.  B.  /?.  52.  note. 

5.  A  will  was  found,  whereby  every  thing  was  given  to  the 
widow.  A  poftbumous  child  being  born,  a  fuit  was  inftituted 
in  the  prerogative  court,  to  fet  afide  the  will ;  and  the  court 
decreed  that  the  will  (hould  not  ftand  ;  on  the  principle  that  the 
teftator' muft  have  intended  to  provide  for  his  child.  But,  on  an 
appeal  to  the  delegates,  this  decree  was  reverfed.  Ward  v. 
Philips^  5  TermRep,  B.R.  53.  note. 

6.  One  devifed  real  eftates  to  certain  ufcs*  Afterwards,  in 
contemplation  of  marriage,  he  conveyed  thefe  eftates,  until  the 
marriage,  to  fuch  ufes  as  they  were  before  fettled ;  and  theii]  to 
the  ufe  of  himfelf  and  wife,  and  the  iflue  of  the  marriage,  re- 
mainder to  himfelf  in  fee.  After  the  fettlement,'  but  Mire  maf- 
riage,  he  by  a  codicil,  attefted  by  three  witiKfifes,  and  direded  by 
him  to  be  annexed  to  anjf  taken  a/ part  of  hh  wUI,  inipofed  a  for- 
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rcitiitc  of  all  benefit  Under  his  will  on  any  of  his  dcvifces,  Wr.  who 
fhould  diflurb  his  wife.  He  afterwards  married.  Held,  that  the 
fettlemcnt  revoked  his  will ;  but  the  codicil  revived  it;  nor  did 
the  fubf^rquent  marriJige  amount  to  a  revocation  of  the  will,  and 
codicil.  But  the  latter  refolution  Lord  Northingion  founded  on  the 
particular  circumflanccs  of  the  cafe.  The  tcllator  had  made  a 
fettlement  on  his  Wife  and  children^  and  only  difpofed  of  the  rft- 
▼crfion  fubjeft  to  thai  difpofltion.  This  was  nothing  inconnftenf 
with  the  difpofition  he  had  madew  It  would  be  dangerous,  his 
lordfhip  faid,  to  infift  th.it  marriage,  Hmplyy  revoked  a  will. 
There  was  no  determination  that  it  wag  a  revocation.  On  the 
other  handy  it  would  be  as  dangerous  to  fay,  that  no  alteration  of 
circumftance^  fliould  operate  as  an  indication  of  an  intention  to 
revoke.      Jachfon  v.  Hurlock^  Atnb.  487. 

7.  Teftator,  after  giving  fomc  fniall  legacies,  made  his  wife 
tefiduaty  legatee.     After  the  will,  his  yflic  had  a  daughter  born  ia 
176:^,   upon  whofe  birth  the  tcftator  added  a  codicil,  whereby  he 
direfled  the  legacies-  Jhould  be  paid^  and   that  an  annuity  of  300/. 
(hould   be  fecurcd   on  the  rfftduum  and  paid  to  his  daughter* 
The  codicil   and  will  were  found  together.     In  1765   another 
daughter  was  born,  and  in  1768  a  fon,  who  was  a  pofthumous 
child,  the  teftiitor  having  died  about  ^\x  months  before  his  birth. 
Thefe  two  laft  children  being  unprovided  for,  the  qucftion  was,  Sec,  how- 
Whether  the  will  was   revoked  by  the  fubfequent  birth  ?    Sir  T^'of  e""^' 
George  Hay^^in  the  Prerogative  courts  in  the  coiirfc  of  an  elaborate  3^5,  ^j^^^ 
judgment  on  the  point,  laiil  it  down,  that  although  marriage  and  wh«re  the 
the  birth  of  a  child  will  inconteftably  revoke  a  will,  yet  neither  J^'^^^Xr 
marriage  alone  nor  children  alone  will  do  fo,  uolcfs  attended  witK  Hay^t  opi- 
vcry  fpccjal  circumftancies.     He  then  adverted  to  the  principal  nion»  thit 
cafe.     The  will  was  made  after  marriage,  and  the  codicil  on  the  "i^geUoqr* 
birth  of  a  child.     The  teilator  lived  three  years  after  the  birth  of  nor  the  birth 
the  fecond^  daughter,  and  {^y^  months  after  the  conception  of  the  o^ «  «^»*<* 
fon.     Thefe  were  fads  which  could  not  efcape  his  knowledge,  un^^j^^JS^** 
and  therefore  they  all  went  to  a  confirmation  of  his  will.     The  wUhaoy 
codicil  too  direded  the  legacies  to  be  paid,  and  therefore  he  could  other  cir- 
not  decree  an  inteftacy  as  to  one  part,  and  a  valid  teftament  as  to  be  wnfidw- 
the  other.     Decree  in  favour  of  the  will.     Shepherd  v.  Shepherd^  ed  a  lero- 
^77^'     5  ^'''W  R^'  B.R.  51.  note.  «**»«^ 

8.  Tcftator  in  1764  made  his  will,  whereby  he  difpofed  of  his 
plantation,  lie,  in  Jamaica^  and  all  his  perfonal  eftate  there.  In 
1765  he  married,  and  had  iflue  a  fon.  In  1766  he  made  another 
will,  but  not  attefted  by  three  witnefTes,  in  which  he  defired  that 
whatever  he  fhould  be  pofiefied  of  at  his  death,  (hould  folely  de« 
Tolve  to,  and  be  enjoyed  by  his  wife,  in  trufl  for  his  fon.  The 
court  of  Chancery  in  Jamaica  decreed,  that  the  teftator's  marriage 
and  the  birth  of  die  fon,  together  with  the  fubfequent  will,  were 

an  implied  revocation  of  the  firft  will,  as  to  his  perfonal  eftate ;        '   ' 
and  that  the  firft  will  fhould  be  eftablifhed  as, to  the  real  eftate» 
From  this  decree;  as  it  refpe£led  the  real  eftate,  the  fon  appealed; 
and^  on  a  hearing^  at  the  C^ci^pit,  thia  part  of  the  decree  was  re- 
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yerfcdi  atid  it  wai  declared,  that  the  teftator's  fubfequcnt  maf* 
riagey  and  the  birth  of  a  fon,  were  ia  point  of  hw  an  iinpU<:4 
Tevocation  of  the  firft  will  ^  and  that  the  real  cftate  defcended  oi^ 
the  fon.     Spragge  r.  Slo/u,  Amb*^  721.  ' 

9.  Teftatori  ^a  1770,  by  his  will,  devifed  a  farm,  in  trud  to 
pay  an  annuity  oi  i2oL  to  the  univcrfity  of  Cambridge^  to  be  ap- 
plied to  the  purpofes  mentioned  in  a  book  by  him  referred  to^ 
and  fttbje£l  to  the  annuity,  in  trud  for  his  own  r\ght  heirs.  ,  Aad 
he  gave  to^.  9  legacy  of  1000/.,  and  feveral  other  legacies.  He 
then  n^arried  \  having  firft  conveyed  other  lands  for  fecuring  a 
joi^t\ire  o{  Zoo L  pir  annum  to  his  wife.  In  1775,  before  tke 
birth  of  a  child,  he  wrote  and  figncd  a  paper,  wherein,  after  men* 
tipning  w^at  his  wife  was  entitled,  to  under  the  fettlemcnt, 
^<  which  his  will,  even  if  it  were  not  prior,  could  not  aSed,  and 
f»  which"  (be  f4id)  <•  it  bad  nothing  to  do  viith^^  he  declared  a 
-lurther  intention  in  her  favour*  In  OQober  1776  he  had  a  daugh- 
ter \»y  his  wife.  In  December  1776  he  figned  another  paper,  at- 
tefted  by  three  witnefles,  wherein,  after  referring  to  his  will,  and 
alfo  to  certain  difpofuions  contained  in  the  draft  of  a  will,*  which, 
it  appeared^  had  been  formerly  prepared,  by  his  dire^ian,  in 
1768,  b^t  never  executed,  and  which  he  confounded  with  his 
Villj  he  Rated  that,  as  his  will  was  made  before  his  marriage,  he 
l^ad  there  devifed  his  eftate  to  his  heir  male,  and  10,000/.  to  the 

J oi^nger  children  of  the  //•  family  (meaning  his  filler's  cblldsea); 
ut  then  having  a  female  child,  it  was  his  meaning  that  ihe 
ibould  inherit  die  efta^e  as  his  heir  -,  and,  of  courfe,  that  the 
1 0,000 /•  Qiould  not  become  due  to  the  H,  children,  unlefe  the 
iaid  child  (hould  di^  wi;thout  iiTue:  he  alfo  meant,  that  loooA 
^£t  to  A*  (hould  (land  \  and  alfo  all  the  other  legacies  mentiomd  in, 
tie  vfill  to  other  people.     It  was  alfo  added  in  this  paper,  that  the 

a  ftaUr  particularly  dffired  ihe  college  gift  might  Jlands  but  he  ilrucic 
US  claufe  out  with  hi^  pen,  faying,  "  there  was  a  parchment 
'<  book  with  the  will  tliat  mentioned  all  about  it."  It  wa&  con- 
tended, th^t  the  devife  to  the  univerfity  was  revoked  by  the  tef* 
tutor's  fub(equent  marriage,  and  the  birtti  of  the  daughter.  Lord 
ifafisjield  obfervedy  that  a  fubfequent  marriage  and  tlie  birth  of 
9^  phild  a^rded  a  mere  prefumption  of  a  revocation  \  and  that,  in 
his  rccoUe&ion,  there  was  no  cafe  in  which  marriage  and  the 
birth  of  a  child  had  been  held  to  raife  aq  implied  revocation, 
'm\i^x,c  there  had  not  been  a  difpofition  of  the  whole  eftate^  It  was 
a  total  revocation  in  thriflopher  v.  Chriftopher^  and  in  Spraggf  v. 
^Une^  {pi.  i'^S.fup^jf  ^pd  it  had  always  been  i  total  difpo£tio9  in 
cafes  of  perfooalty,  becaufe,  by  making  an  e^cecutor,  tjhe  ^frhple  i^ 
difpofed  of.  In  ftt<;h.  caf^s  the  inference,  he  added^  i^  extrco^ely 
llrong  in  favour  of  t^c  wifje  afid  children.  Ii^  thp  cafe  be&r^ 
theiid,  the  tcftator  gave  a  fo^Jl  pi^rt  of  hi^  efU^^.  to  a  ct)af ity : 
then^  10  contemplation  pf  his  marriage,  l>c  fettle^  ^0 1^  a  y^ar 
upon  hi^  11) tended  ^ife,  with  remainder  to  himfplf  in  fa;-  '^^^ 
d^r  he  hs|d  contemplate  I  his  fituation  aiteihjis  wil^  a^d^ 
lor  it  as  tP.his  wifps.  a^  v^th  vcfp^/l  to  hif^cj^ldrsfii. 


well  be  fappofcd  to  fay,  I  will  keep  them  hi  my  own  (^Ower.  A  pfrc*- 
fumption  of  this  kind,  (f.  e.  of  a  revocation,)  like  all  others,  might  be 
rebutted  by  evidence  of  a  contrary  intent ;  and  the  fubfequent  ilrit- 
ings  afForded  to  his  Lordfhip  fuiBcient  proof  of  this  in  the  principal 
cafe.  The  indrument  of  1776,  after  the  bitth  of  a  child,  fet  up  the 
devife  to  the  univerfity.  The  teftator,  at  that  time,  remembered 
his  former  difpofltions.  His  meaning  vvas,  that  his  eftate  (hould 
go  to  the  daughter :  that  the  10,000/.  (hould  not  be  paid.  As  to 
the  legacy  to  A.  that  was  to  ftand ;  and  alfo  all  the  ether  legacies. 
Now  the  word  legacy^  though  ordinarily  applied  to  money,  might 
(ignify  a  gift  of  land,  and  mi^ht,  in  the  principal  cafe,  compre* 
hend  the  devife  to  the  univerfity.  And  the  other  judges  concur- 
ring, judgment  was  given  for  the  defendant,  who  claimed  under  the 
univerfity.     Brady  v.  Cubit ^    i  DougL  3 1 . 

lo.  Teftator  dcvlfcd  lands  in  trull  for  his  two  nephews  iri  fee. 
He  then  married  ^  and  during  the  marriage,  his  wife  makin|^ 
known  to  him  that  (he  was  pregnant,  he  exprefled  a  wifh  to  re- 
voke his  will,  and  make  another  difpbfing  of  the  eftate  to  faisr 
wife  in  fee ;  and  he  gave  direftfons  for  another  Mrill,  but  died 
before  it  was  prepared.  About  fix  hionths  after  his  death  hts 
widow  was  delivered  of  a  fon ;  who  brought  ejeftment  againlt 
the  devifccs  and  obtained  a  verdi(£l,  fubje£l  to  the  opinion  of 
B,  R.  FoT  the  defendants  it  was  contended,  that  although  nizif 
fiage  and  the  birth  of  a  child  had  been  held  an  implied  re  vocation^ 
yet  that  was  founded  on  a  prefumed  intention  in  the  devifor  to 
revoke.  But  that  was  inapplicable  to  the  principal  cafe;  for,  as 
fuch  an  intention  could  only  be  prefumed  from  both  thefe  circum- 
ftanccs ;  and  one  of  them,  viz.  the  birth  of  the  fon,  did  not  hap- 
pen till  after  the  teflator's  death,  no  intention  could  be  attributed 
to  him  refpcfting  it.  But  Lord  Kenyan^  Ch.  J.,  after  affirming  the 
;;encral  rule,  faid,  that  the  foundation  of  it  was  not  fo  much  an 
intention  to  alter  the  will,  implied  from  a  fubfequent  marriage 
and  the  birth  of  a  child,  as  a  tacit  condition,  annexed  to  the 
will  itfelf,  at  the  time  of  making  it^  that  the  party  did  not 
then  intend  it  (hould  take  efFe6l,  if  there  (hould  be  a  total 
change  in  his  family.  If  thofc  cafes  were  referable  to  a 
fubfequent  intention,  the  principle  would  be  confiderably  dif- 
trefled  by  an  argument  which  his  lordlhip  alluded  to,  (namelyv 
that  it  would  be  in  oppofition  to  (he  ftatute  of  frauds,)  and  by  the 
circumftance  of  a  conception  not  communicated  to  the  hu(band, 
or,  if  communicated,  ending  in  a  mifcarriage  fubfeqilent  to  his 
death;  the  latter  of  which  might  influence  the  intention  ^ 
the  devifor,  and  yet  would  not  operate  as  a  revocation.  His 
lordfhip  then  proceeded  to  confider  whether  the  gencrial  rule 
extended  to  the  cafe  of  a  fubfequent  marriage,  and*  the  birth  of  a 
pofthumcfus  child.  He  cited  many  inftances  in  which  the  law  no^ 
tie^s  pofthilAious  children,  and  Was  of  opinion  iri  the  principal 
cafe  that  the  <i'ift  ^;»s  revoked.  He  concluded  however  by  dif-» 
claiming  that  he  h^d  paid  any  attention  in  forming  his  opinion  to 
die  declarations  of  the  buiband,  b^caufe  ktting  in  that  kind  of 
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endehce  would  be  in  iircGt  oppofition  to  the  (tatnte  of  fnads, 
Buller^  J.  began  his  opinion  with  the  fame  difavowal  as  to  the 
effe6i  of  the  parol  declarations;  and  concurred,  as  did  the  otiicp 
judges,  with  the  Lord  Chief  Juflice  on  the  principal  quedion, 
Judgment  for  the  plaintiff.  Doe  v.  Lancafhirt^  5  Durnf.  and 
Eafi,  49. 

II.  The  fuhfequent  marriage  of  the  tcflator  with  a  female 
legatee  is  not  a  revocation  of  the  bcqucft. '  Enxfbank  v.  H(Ulav)iH% 

N. 

tvintr  lie.  (2i)  Ncw  Publication, 

*  '      '"   >/   By  his  will,  dated  I'jih  January^  171 1>  ^ffcr  feveral  dct 

"^^*  vifeS}  gave  the  red  due  of  hid  real,  and  perfonal  eft  ate  to 
truftees,  for  certain  purpofes  therein  mentioned.  Afterwards  A^ 
purchafed  feveral  fee-farm  rents,  aifart  rents  and  lands,  and  then^ 
by  a  codicil,  made  two  days  before  his  death,  reciting,  that  be 
had  made  a  will,  dated  17th  January^  171 1,  ^c  ratified  of^d 
eonfirmid  the  will,  except  in  the  alterations  thereinafter  mentioned. 
He  then  made  feveral  alterations  in  his  legacies  and  devifcs,  and 
gave  all  the  lands  by  him  purchafed  fmce  his  will  to  his  truftee^ 
and  executors  in  his  will  named,  to  the  fame  ufes  as  he  had 
4^vifed  the  bulk  of  his  edate.  It  was  among  other  thing$ 
'  objeded,  that  the  codicil,  being  by  afeparate  aud  difiinEi  itiflrumeiit^ 
did  not  amount  to  a  republication  of  the  will ;  and  then,  as  the 
devife  was  only  of  all  the  after-purchafed  lands^  without  mention- 
ing the  fee-farm,  and  aflart  rents,  the  latter  defcended  on  the 
heir  at  law.  But  it  was  decreed  in  Chancery  by  Lord  Macctef: 
fitldy  that  the  teflator's  (igning  and  publithing  this  codicil  was  a 
republication  of  the  will,  and  both  together  made  but  one 
will ;  and  that  as  well  the  fee-farm  and  aflart  rents,  as  the  lands 
contrafied  to  be  purchafed,  pafled  by  it.  And  this  decree  was 
affirmed,  on  an  appeal  in  Vom.  Prac.  AtcherUy  v.  Vernon^  Com,, 
Rep,  3^81.  9  Mod.  68.  3  Bro.  Ca.  Pari  107.  2  Eq.  Ca.  Abr.  768. 
S.C. 

2.  Teftator,  by  his  will,  devifed  all  his  freehold,  le^fehold, 
copyhold,  and  alfo  all  perfonal  edates  of  what  kind  foever,  to 
truflees  upon  certain  trufls.  He  then  added  a  codicil,  and  after- 
wards a  fecond  codicil,  duly  executed  slccording  to  the  (latute,  in 
which  latter  codicil,  after  reciting  his  will  and  revoking  two  pe- 
cuniary legacies  given  by  it,  he  defired  that  writing Jbould  he  afurtbtr 
part  of /aid  lafl  tvill  and  tejiament.  Before  the  laft  codicil  he  h^d 
purchafed  fome  lands,  and  the  quedipn  was,  Whether  the  laft 
codicil  amounted  to  a  republication  of  the  will,  fo  as  to  pafs  them  ? 
Lord  Hardwiche  obferved,  that  though  a  codicil  be  executed 
according  to  the  ftatute,  yet,  if  it  relate  to  perfonal  eftate  only,  it 
will  not  amount  to  a  republication,  fo  as  to  pafs  after  purchafed 
Iai>d$,  Cnce  it  does  not  (hew  the  real  eftate  to  have  been  in  con- 
templation at  the  tiqie.     But,  if  ^ere  were  feveral  claufes  of 
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€o:^rmation  of  the  w\\\,  thnt  would  make  the  codicil,  duly  exe- 
cuted, amount  to  a  re-publication,  in  the  cafe  before  him  there 
were  not,  indeed,  the  words,  "  I  confirm  my  ivt/Ii*'  but  it  was, 
I defire^  &c.,  between  which,  and  an  aftual  confirmation,  there 
feemed  to  him  very  little  diiVm^ion.  But  his  Lordfhip  didi  not 
decide  upon  this  point,  a  contrad  for  the  purthafe  of  the  lands 
in  queilion,  prior  to  the  firfl  co^iicil,  having  been  afterwards 
difcovered.  Third  queilion  in  Gibfon  v.  Mountfordy  1  Vef,  485— r 
492, 

3.  A  Icafe  for  twenty-one  years,  of  prebendal  lands,  is  granted 
in  truft  for  S.  C  for  lifcv  and  then  for  fuch  purpofes  ^^Yit  Jball^ 
by  deed  or  will,  appoint.  5.  C,  by  bis  will,  direcled,  that  hisfon 
JT.  (hould  have  the  fole  difpofal  and  benefit  of  his  Icrafej  and  made 
3".  his  executor  and  rcfiduary  legatee.  By  a  fubfequent  claufc, 
which  was  tpferted  in  a  void  fpace,  between  the  clofe  of  the  will 
and  the  figning  (and  was  contended  to  .have  been  done  fubfe- 
quent to  the  execution,  and  <o  amount  to  a  re-publication),,  he 
took  notice,  that  he  had  made  T.  his  executor  and  refiduary 
legatee;  and  dcchrcd,  that  if  T.  fhould  be  moleftcd  by  jiny  pro- 
feciition  of  government,  whereby  he  would  inlcur  a  forfeiture  of  - 
bis  intered,  he  made  H.  ^nA  S.  executors,  and  gave  them  what 
he  had  given  T.  Afterwards  the  kafe  was  renewed  in  the  name 
of  the  trullee,  who  executed  a  declar.nion  of  truft  to  S.  C.  fimilar 
to  the  former.  The  will  and  claufe  were  proved  as  one  wjll. 
Three  queftions  were  made:  /r/?.  Whether  the' will  was  fufficient 
to  pafs,  not  only  the  trull  in  being,  but  alfo  all  fubfequent  benefit, 
in  cafe  there  (hould  be  no  new  declaration  of  the  truil  f  Lord 
Hardwich  held  it  was.  The  Jecond  queilion  was,  Whetlier  the 
new  declaration  of  trull  would  make  .any  alteration  ?  But  his 
Lordftiip  did  not  difcufs  the  fecond  point,  his  opinion  being  in 
the  affirmative  with  regard  to*  the  third  point ;  which  was. 
Whether  the  infertcd  claufe  amounted  to  a  re -publication  of  the 
will  ?  Nor  \vas  this  difputed  at  the  bar,.  Carte  y.  CarU^  Amh.  a8. 
%  Atk.  174.     2Fe/\/\ig,  S.  C.  " 

4,  One^devifed  real  eilates  to  certain  ufes  \  afterwards,  in  con- 
tcmplation  of  his  marriage,  he  conveyed  thefe  cft-itcs,  until  the 
marriage,, to  the  fame  ufes  as  the  fame  w^re  before  fettled,  and 
then  to  ceitain  new  ufes.  After  the  deed,  but  before  niarriage, 
he,  by  a  codicil  attelled  by  three  witneffes,  and  dire£led  by  him 
to  be  annexed  to  and  .taken  a  j  part  of  his  lolIU  impofed  a  forfeiture  of 
all  benefit  under  his  v^ill  on  any  of  hisdevifees,  Wr.  difturbinghis 
wife.  He  afterwards  married.  Held,  that  the  fettlement  re- 
yoked  the  will;  but  the  codicil  fet  it  up  again j  and  the  fame 
was  not  revoked  by  the  (iibfequent  marriage.  Jackfon  v.  Hurlocb^ 
Ami.  487.  S.P.  in  Potter  v.  Potter^  1  Fef.  437—442. 

5.  Lord  Cb.  Camden  was  of  opinion,  that  a  codicil  does  not, 
of  itfelf,  operate  as  a  re- publication  of  a  will,  unlefs  it  be  an-  ^ 
nexcd  to  it,  or  the  contents  (hew  an  intent  to  re-publiih  it.     He 
cited  feveral  cafes  of  annexation  ;  for  the  fecond  mode  he  inftanccd 
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'Akherky  v.  Vermn^pL  i./Mp.  In  the  cafe  before  him  there  watf 
fio  annexation,  nor  Were  there  any  expreffions  in  the  codicil  which 
incorporated  it  wich  (he  will.  4th  poitit  in  ^ttom^-General  7. 
J3owmng^  Amb.  573. 

6.  Teftator  made  a  will,  and  a  duplicate  thereof^  and  ddiv^ed 
the  duplicate  to  A.  Afterwards  he  made  another  win,  by  which 
he  revoked  «U  former  wills,  and  made  a  diflPerent  difpofition  of  the 
famide  in  queftion ;  and^  at  the  fame  timci  he  cancelled  that  pare 
of  the  former  will  which  was  in  his  own  pofieflion,  and  obfertedi 
that  the  duplicate  of  it  was  in  ^/s  cuftody.  Before  his  deith, 
he  fent  for  an  attorney  to  make  a  third  will,  but  was  fenfelefsbe** 
fore  he  arrived.  After  his  death  the  fir  ft  and  fecond  will  were 
found  together  in  a  paper,  both  cMncelled :  but  the  duf^icate  of  the 
firft  (which  wasenfrufted  with  A.)  was  found  uncancit/ftf^  amongft 
Iris  other  deeds  and  papers,  without  its  being  known  how  it  came 
there.  Held,  that  the  aA  of  cancelling  the  latter  will  did  not  fet 
fip  the  duplicate  of  the  former.     Burt^/!>avf  v.  Gilbert^  Coiup.  4^, 

7.  Teftatrix,  by  her  will,  gave  a  fpccific  legacy  of  ftock;  part 
of  which  fhe  afterwards  fold,  and  part  was  paid,  offl  She  then^ 
by  a  codicil^  after  fome  pecuniary  Ie(;acies«  faid,  *<  I  delite  this 
♦*  may  ftand,  asnvelf  as  the  wilL"  Sir  Thomas  Ciarke^  at  the 
Rolls,  after  holding,  that  the  legacies  Of  ftock  were  fjpecific,  and 
eonfequehtly  adeemed,  faid,  one  great  obje£^!on  was,  froiti  the 
general  diredion  in  the  codicil,  that  the  wiU  (hould  ftand ;  but 
Jhaty  he  thought,  could  not  eperate  to  make  good  a  logac^r 
adeemed.  A  lapfed  legacy,  by  dctifee's  dying  in  teftator's  lifby 
^uld  not  be  made  good  by  fuch  dtre£tion  in  a  codicil;  nor,  bv 
j^arity  of  reafon,  could  a  legacy  adeemed,  which  was  as  much 
gone  as  a  legacy  lapfed.  The  diredilbn,  he  added,  amounted 
^nly  to  this,  that  ^  the  will  (hall  ftand  fo  far  as  not  contradi€bed 
♦*  by  the  codicil,  or  other  atSls  done  by  me."  In  Drinixvater  v» 
f^ahonfr,  1  Vef.  6^3  —  (5. 

8.  Devife  to  B.  and  the  heirs  of  her  body;  and  for  default  of 
fuch  iffue,  over.  After  the  making  of  the  will  B»  married,  and 
died  in  the  life-time  of  the  dcvifor,  leaving  a  fon.  The  teilator 
knew  of  the  birth  of  the  fon,  and  the  death  of  his  mother,  im« 
inediately  after  thefe  events  happened.  After  her  death  the  tcfi 
tator  made  a  codicil,  duly  attefted,  by  which,  after  appointing 

.  t  new  executor  of  his  will,  and  giving  him  a  fmall  legacy,  h^ 
declared,  that  his  will  and  that  codicil,  which  he  wfUed  (hould 
be  added  to  and  deemed  part  thereof,  ftiould  contain  his  h»ft  will 
imd  teftamentf  It  was  contended,  for  the  ion  of  fi.  that,  nor* 
^ithftanding,  under  the  tei'ms  of  the  devife,  he  could  chtihi  en}f 
by  dffcent  from  his  mother ;  yet,  as  the  devifor  was  appfis^tf  ^  be!t 
death  when  he  made  the. codicil,  that  tiiight  operate  as  a  #e-»pillK 
iication  of  the  will,  fo  as  to  make  a  devife  to  the  heii^  df  £.|  Ihe 
herfelf  being  then  dead :  but  the  court  of  B.  R.  W6rie  dearfy  oif 
bpinioh,  that  it  was  a  lapfed  devife ;  fkx^t  a  ro^tfblicatiton  ean 
havb  ho  other  cfit^l  than  to  make  ^  wHt  ftamdat  if  it  wr^diad* 
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at  the  Hme  3  and  then  the  devift  parpoittfd  to  be  6^  aYf  dfttftfc 
fail  to  a  dead  perfon,  which  wad  clearlf  vrnd.  Doe  t .  j&//|^ 
4  7>nyf  Rep,  B*  R.  6or. 

9.  One  dcTifed  nii  his  freehold  and  eopyhold  lands  to  feVersA 
lifes;  and  afterwards  parchafed  other  copyhold  lands,  which  he 
funendered  thus :  *<  To  the  ufes^  intents,  and  purpofes>  ieeldret 
■*  or  to  be  declared  in  and  by  my  hfl  mil  and  teflaiheni"  Th?^ 
by  referring  to  the  ufes  already  declared^  wad  held  to  sfrmoftnt  to  i 
re-publication,  and  the  neitly  purchafed  copyholds  pafl%d  by  th6 
will ;  fince  the  ttk&  of  a  re-publication  was  faid  \6  be,  th&t 
the  ter^s  and  words  of  the  will  (hould  be  confttued  to  ^atr, 
with  regard  to  the  property  the  teftator  is  feifed  of  at  the  date  6f 
the  re- publication,  juftasifhehad  fuch  additional  property  at 
the  time  of  making  his  will.     Heylin  v.  Heylin,  C$wp.  13O. 

10.  One  devifed  all  the  reftdae  of  his  eftate,  of  what  kifid  6t 
quality  foever,  to  W,  P»\  and  afterwards  pufchafed  copyhold 
lands,  and  farrendered  them  to  fuch  ufes  as  he  **JbaU^  by  hi^ 
^'  laft  will|  declarci*  hmit,  and  appoint/'  He  afterwards  madt 
a  codicil,  and  thereby  ratified  and  confirmed  aU  and  every  the  giftd> 
devifes,  and  bequeftsi  in  his  faid  will,  except  what  he  had  ttiereby 
•Itered ;  and  defked  the  codicil  might  be  annexed  to  and  taken  as 
part  of  his  will,  to  all  intents  and  purpofes.  This  amounted  ffd 
»  Fc-^blication,  fo  as  to  pafs  the  after*purchafed  copyhold  IflUda* 
Ihe  V.  Pavjt  Cofvp,  159- 

11.  Tcftator,  poflcflcd  of  a  prebendal  leafe  folr  years  in  C,  lotVef. 
devifed  all  his  leafehold  eftate  in  C,  and  then  renewed  the  leafe.  i"J-. ]»?*•*' 
Afterwards  he  made  a  codicil  (which  he  declared  was/b  fe  annexed  ^  Sotkitet' 
to  hts^vill)  for  the  fole  purpofe  of  pa  fling  fome  newly  purchafed  Gentral^ar- 
land  5  and  died.     The  material  qucftion  was,  Whether  the  co-  V^*^ 
dicil  amounted  to  a  re-publication  of  the  will  as  to  the  leafe*>  Fern^Jb^ 
hoM,  the  devife  of  which,  it  appeared  nearly  admitted,  was  revoked  >^*  ^otS 
by  the  renewal.     Lord.  Thurlow  faid,  that  the  ground  of  Lord  ^^"'^'jJJ'^ 
Camden*s  opinion  in  the  Attorney^General  v*  Downing^  {pL  S'/up.)  faaofaaual 
waS|  that  where  the  tcftator  annexed  a  codicil  to  his  will,   he  annezatioa 
treated  them  as  one  inftrument,  and  made  them  fo  from  that  l[^l^^^ 
time.     But,  without  eif>teiring  into  the  queftion  of  re-publlcatioh  three  wiu 
of  wills  of  lands,  he  thought  that,  in  the  cafe  before  him,  where  ne.fl«*t  «• 
the  teftator  fpoke  of  a  codicil  to  be  annexed  to  bis  wiW,  hej^ke  ^'bi?c*tio» 
again  of  hit  tvUl ;  and,  at  leaft,  in  th^  cafe  of  petfonal  eftate,  it  or  nor,  mud 
amounted  to  a  re-publication,     Coppin  v.  Fernjboughy  2  Br&.  Ca.  <>«p«*<  "poa 

rU    *tM  thU,«,he. 

49tMt  at  the  time  of  the  execution*;  in  which  cife,  he  feehied  to  thltflc,  rt  «R>ttId  (fo  without  tny  refer* 
0fiOe  la  ii  to  land  \  but  l«  escertaioed  ireai  doubto  vtbethtr  it  woold  do,  if  at  any  othet  time. 

12.  Teftator,  by  will  duly  executed,  detiAod  all  hi$  lands  in 
|he  coiunty  of  K*  that  he  might  die  feifed,  or  pefieflfed  of.  After- 
wtfids  he  purohaied  oib4r  lands  in  JT.  By  a  fubfequent  codici^ 
nM^ly  be  intarei  to^  he  «  endicU  %a  his  laft  vAU  4nd  i^fiamehif  he 
made  fome  flight  alceratioiM  in  his  wiU>  and  deohred*  that  he 
raiifitd  intd  fonjirmed  i$.    The  codicil  waa  b^gMi  •j>o«  th<  laft 

iheet 
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flieet  of  thie  will,  and  finiflied  upon  another  (beet,  and  was  exe- 
cuted in  the  preftnce  of  two  witn^fles.  He  afterwards  made 
another  codicily  which  was  begun  upon  the  Jaft  (heet  of  the  6r(t 
codicil,  an4  fini(bed  upon  another  flieeti  and  was  executed  in 
the  prefence  of  three  witneflcrs.  By  the  fecond  codicil  he  revoked 
two  legacies ;  and,  indead  of  one  of  them,  gave  the  legatee  a 
moiety  of  two  ]eafehold  houfes^  and  concluded  thus^:  *^  In 
**.  witnefs  whereof  I  the  faid  tedator  have  to  thia  my  writing, 
<^  contained  in  this  and  part  of  the  faid  flieet  of  paper,  which  I 
**  declare  to  be  a  farther  codicil  to  my  faid  laft  will  and  tefta- 
**  ment,  and  whi(^h  is  to  be  accepted  and  taken  as  part  thereof, 
^  fet  my  hand  and  feal ;  that  is  to  fay,  my  hand  at  the  bottom 
<<  of  the  faid  preceding,  and  my  hand  and  feal  to  this  laft  flieet 
<<  thereof,  this  2&th  Oflober^  1788,  in  the  prefence  of  three 
**  witnefles."  The  queftion  was.  Whether  the  fecond  codicil 
amounted  to  a  republication  of  the  will,  fo  as  to  pafs  the  after- 
purchafed  lands.  Lord  Commiffiooer  Eyre^  \\\  delivering  the 
opinion  of  the  court  of  Chancery  thought,  that  the  cafes  of 
Atcherlty  v.  Vernon^  {pL  i.  /up.)  and  the  Attorney  General  v. 
Z)owfnngf  {pl»  S*  fiip*)  were  in  dire£l:  oppofition  to  each  other; 
but)  from  the  high  authority  of  the  former,  he  confidered  it  as 
having  decided  the  point.  .  In  that  cafe  the  codicil  was  held  to 
amount  to  a  reptiblication,  on  the  grounds,  Jir^^  that  it  exprefslf 
ratified,  and  confirmed  the  will;  and,  mxt^  that  it  was  incorpo- 
rated into  the  will,  and  both,  it  was  faid,  made  but  one  will. 
It  feemed  to  him  a  conclufion  from  thence,  that  the  publication 
of  the  codicil  in  the  prefence  of  three  wltneflcs  was  therefore  a 
republication  of  the  will.  The  teft^tor's  acknowledgment  of  bis 
former  will,  confidered  as  his  will,  at  the  execution  of  the  codicil, 
if  not  dire£tly  exprtflVd  in  that  inltrumenr,  mud  be  implied  from 
the  nature  of  the  inllrunfient  itfelf  \  becaufe,  by  its  nature,  it 
fuppofed  a  former  will,  ireferred  to  it,  and  became  part  of  it;  and 
that  being  attefted  by  three  witneflcs,  his  implied  declararioo,  and 
acknowledgment  of  it  feemed  alfo  to  be  attefted  by  three.  Since 
the  ftatute,  re-execution  of  the  will  was  not  neceflary,  apd  nothing 
more  was  required  than  a  writing  expreiTing  an  intent  to  republiOi; 
and  that,  not  by  formal  words,  but  by  any  circumftance  fliewing 
that  the  teftator  confidered  his  will  of  a  former  date,  as  of  that 
fubfequent  date.  His  Lordfliip  obferved,  that  the  principal  cafe 
had  auxiliary  circumftances,  which  might  feem  to  bring  it  within 
the  Attomey^General  v.  Downing  ;  for  the  teftator  exprefsly  de- 
clared by  the  original  will,  that  he  meant  it  to  operate  upon  all 
the  lands,  he  (hould  die  feifed,  or  pofleflTed  of.  if  he  had  not 
a^ually  incorporated  them  together,  he  had  infeparably  annexed 
the  codicil  to  the  will,  not  by  a  wafer,  or  wrapper,  or  any  thing 
dehors  the  inftVument ;  but,  by  what  his  LordChip  called  internal 
annexation,  and  that  of  fuck  a  kind,  that  all  the  papers  taken 
together  might  be  confidered  as  publiflied  when  the  codicil  was 
executed.  But  he  was  afraid  to  rely  upon  thefe  circumftancest 
left  he  (bottld  intrench  upon  the  ftatute,  by  raiCng  evidence  out 
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of  ctfcumftances  in  their  nature  parol,  (which  his  Lordfliip  con* 
fidered  all  fads  of  annexation  to  be).  The  general  ground,  he 
faid,  was  fafer,  and  better.  And  the  fccond  codicil  was  decreed 
to.  be  a  republication.  Barnes  v.  Croive,  1  Vef.jun.  486.  .  Meg'* 
gifin  V.  Moore.  2  ib.  630.  S.  P. 

13.  Teftator  devifed  all  his  freehold  and  copyhold  manors,  &SV. 
to  fix  truilees,  for  certain  purpofes.  He  afterwards  purchafcd 
other  edaces ;  and  then  made  a  codicil,  whereby,  after  reciting 
that  he  had  by  his  laQ;  will  devifed  all  bis  freehold  and  copyhold 
manors,  £9*^.  to  (tbe  trv^ees),  he  revoked  all  the  above  devife,  as 
far  as  it  related  to  two  of  the  truftees,  and  then  devifed  his  faid 
lands,  tenements,  and  hereditaments  to  the  other  truftees,  upon 
the  fame  trufts  as  he  had  devifed  the  fame  by  his  faid  will ;  and 
he  concluded  with  declaring  his  codicil  to  be  part  of  his  will. 
pn  a  cafe  referred  to  K.  B.,  on  the  effect  of  the  codicil  to  pafs 
the  after-piirchafed  lands,  the  counfel  for  the  devtfee  urged  the 
iotrodu£tory  words  of  the  co'dicilv  as  (hewing  an  intent  to  pafs 
all  the  teftator  then  had.  To  thefe  words,  he  contended,  the 
fubfequcnt  ones,  **  faiit*  and  "  fame^*  have  relation.  He  fur- 
ther infifted  upon  the  concluding  words  of  the  codicil,  as  incor- 
porating the  two  inftruments  \  and,  by  bringing  down  the  will 
to  the  date  of  the  codicil,  paflingall  the  lands  the  teftator  then  had* 
But  the  court  certified  that  the  codicil  was  not  a  republication 
of  the  will,  fo  as  to  extend  its  operation  to  the  after-purchafed 
f  ftates.  It  extended  to  eftates  devifed  by  the  will,  and  no  further ; 
|jord  Chief  Juftice  Kenyan  obferving,  that  its  only  obje£l  was  to 
fubftitute  new  truftees  in  lieu  of  fome  of  thofe  named  in  the  will, 
of  the  eftates  given  by  the  will.  Strathmore  v.  Bowes,  7  Term 
ftep.  fi.  Rf  48p.. 

(G.a.  2)  Averment,  or  Parol  Evidence ;  allowed  in  <vtner  189. 
what  Cafes  to  explain  or  fupply  Defeats  in  Wilis, 
fmce  29  Car.  2.  r.  3. 

Se6i,  I.     In  rcfpeft  of  the  Devifee  or  Legatee. 

I.  T1[7H£R£  legacies  wer6  given  to  executors,  parol  evidence 

^^    was  admitted  of  the  ceftatrix's  declarations,    that   (he 

would  not  kave  any  thing  to  her  next  of  kin,  in  order  to  rebut 

the   refulting  truft  in  their  favor.       Brajbridge  v.    VToodroffe, 

2.  So,  in  Lah'V*  Lake^  AmbL  126.  and  i  Wilf  313.  Lord 
Hardtuicki  faid,  that  wherever  there  is  a  refylting  truft  ii^fted 
oOj  in  oppofition  to  the  legal  operation  of  a  will,  parol  evidence 
may  be  read  to  rebut  that  equity,  even  in  the  cafe  of  a  real  eftate ; 
:ind  he  decreed  accordingly  for  a  widow  executrix,  on  the  tefti- 
Bionv  of  the  teftator^s  declarations  in  her  favour,  notwithftanding 
ai  gift  Qf  lands,  and  a  large  money  legacy  to  her.  Nmtrfe  v.  Fincb^ 
1  Vefjun.  34^4.      Horn/by  v.  Fioch^  S.  C.    2  ib.  78*      Ciennel  v. 
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Lewthwaite,  and  fh^titonf.  Lnc)^  i  Vef.jm.' ^6^.  S.P.  The 
two  htter  cafes  came  on  togeth^,  arid  contain  a  revifal  of  the 
AtkfttX  Mttioritiefs  oti  the  fubfed. 

3.  See  alfo  Walker  v.  WatMr^  1  Atk,  99a  BKncomt  t.  Feajf^ 
2  Vif*  28.  Brady  v.  Cuhit^  DougU  39-.  Clinton  v.  Hooper^  3  -Bf?. 
Ctr.  C^.  20 1. »  and  the  cafes  cited  in  CoxV  iVof^y  1.  to  Rachfields, 
Carelefiy  2  P.  Wms.  158.  and  a  i%/»i>.  /r.  jf  Eq,  135.  from  the 
t^hole  of  which  it  appears  admitted^  as  rule  of  evidence,  in  courts 
of  equity,  though  (occafionafHy)  with  fotiie  K^fitation,  that  a  pre*^ 
,  fttmptive  equity,  of  >vhatev<Hr  defcriptioni  mary  be  rebutted  by 
pardl  eeftitnony ;  but  fuch  evidence  may  be  etieountered  by  other 
teftiihony  in  fapport  of  the  ithplication.  2  Bro.  Co.  Ch.  526,  7. 
^  4*  lit  Jeaedcky,  Faikentty  i  Bro.  Co.  Ch.  296.  Lord  Tburlviu 

faid,  eYfdence  cannot  be  read  to  prove  whtft  the  teftator  m^ant 
by  the  words  ufed  in  his  wil^,  but  it  may  as  to  fa£ts  upon  Wtlich 
ke  made  his  win. 

^w  C.  by  will  gave  200  /.  to  the  ward  of  Bread-Sireei,  according 
to  Mt.  >^**^^  his  will.  On  a  bill  filed  to  have  the  dire£ridn8  of 
the  couift  refpeding  the  appKcatidn  of  this  charity,  Lord  Hard* 
noickt  fald,  there  were  inllances  where  parol  evidence  had  been 
iidfhit'ted  to  arfctrtain  the  perfon  intended  by  the  teftator,  where 
he  had  been  mentioned  only  by  a  nickname,  or  Where  there  were 
two  perfons  of  the  fame  chriftiam,  and  furname ;  but  he  did  not 
remember  any  cafe  where  th^  court  had  gone  fo  far  as  to  dlow 
pafol  evidence  of  the  intention  of  a  teftator«  where  there  was 
only  a  Uaftk ;  and  therefore  he  would  not  permit  it  to  be  rdad. 
Bajlis  V.  The  Aiidrney-Geheral^  2  Atk,  239*  Hunt  t.  Hort^ 
$Bro,  Co.  Ch.  311.  S.P. 

6.  Tcftatrix  gave  her  real,  and  perfonal  eftate  to  two  perfotis; 
and,  in  a  fubfequent  part  of  her  will,  gave  all  the  re/i  and  reftdut 
of  hvr  perfonal  eftate  to  the  three  daughters  of  Z.  Lord  Hardmeke 
tefufed  to  admh  the  parol  tcftimon^  of  the  attorney  wfad  drew 
the  will,  Aat  he  bad  exprefs  difeAions  to  ^ve  the  perfonal  eftate 
to  the  three  daughters.  Ulrich  v.  Litchfield^  2  Atk.  372.- 
'  7.  Teftator  gave  his  lands  to  his  wife  for  life,  and  then  to 
JU.  D.  niece  to  his  faid  mfe;  "  bem^  I  give  the  ufe  of  500/.* 
♦*  ftock  for  her  natural  life ;  but  after  her  deceafe  I  give  the  500/. 
<*  among  my  wife's  brothers  and  fifters.''  Lord  Hardtbtcke  reiufed 
to  admit  pat^l  evidence  to  fapply  the  omiffion  of  the  perfoa 
intended  to  take,  th^  ambigmy  being  ;patetit.  CajMsdbn  v.  Tuff 
eier,  3  Aik.  257.  .         u 

8.  Bequeft  to  fuch  of  teftator*s  neareft  relations  as  hi^  eaecvk 
tors  (hoiiid  think  pdor,  aikd  o6je£U  of  cliarity.  Evidenefc  was 
^  oflfertd  of  teftator'a  intention-  not  to  confine  this  gift  to  rchtions 
'wtthin^  the  ftatute,  but  it  w:m  rejected,  the  wcfrdrfatfingiii  them* 
(thtB  lAMlKgSbh.  Ghodinge  v.  (Afodingt^  i  Vef  23 1.  Qihm  r. 
H9V9<ardy  I  Bro.  Ca.  Ch*  31.  and  oittd  tHA  476.  S.  P.* 
:  9^  'feftatrlx  gave  ido/l  to^-  the /nir  cMldi^n  of  £./  and,^  in  a 
fiibfe^iient  part  of  ter  wiU,.  phnt  3^00  /.  to  tlie  ehtldfvn  off.  M 
iht  tiMe  of  the  will  £.  had  timif  chiMicti  by  a  ffX^mtt  hufband, 


and  four  by  a  {econd*  Sir  J»  Strange  admitted  parol  evidence  to^ 
(heWf  that  the  te(tatrlx  meant  to  reftrain  the  ioo/«  legacy  to  the 
foiur  lad  children,  it  being  to  explain,  and  not  to  contradi£t  the 
^Ul.  But,  as  to  the  30o/|  legacy,  be  would  not  allow  fuch  evi- 
dence any  weight,  the  bequeft  being  there  fo  ezpreOed  as  to  take 
in  (di  the  children.  Ham^ire  v.  Peirce^  a  Vef.  ai6.  Subbipg  r. 
Walkey^  2  Bro.  Ca,  Ch.  85.  S.  P.  with  fecond  queftion. 

ID.  Bequfft  tQ  John  and  Benedici,  fons  of  £.,  who  had  two 
fonSj  J^fn^s  and  BenediEl^  but  no  fon  of  the  name  of  John*  Evi- 
dence was  admitted,  that  the  teftator  ufed  to  call  the  {qvl  James, 
Jackej.  Dowfett  v.  Sweety  Amb.  175.  Bradwtn  v.  Harper^ 
Amh.  374.  and  Hated  (T.  b)  in/,  feci.  i.  ^/.  J«  Parfgus  y.  Par- 
fofJSf  I  Vefjun.  i66,  S.  P. 

11.  Legacy  to  one  who  was  dead  at  the  time  of  making  the 
will,  his  executors,  adminiftrators,  and  alTigns.  Parol  teftimoay, 
that  the  teftator  knpw,  when  he  made  his  will,  that  the  legatee 
was  dead,  was  held  inadmiflible.  Maybank  v^  Brookt^  i  Bro*  Ca* 
Cb.  84. 

1 2.  Bequeft  by  a  Jenv  to  all  the  children  of  his  fifters  Ejlrella 
and  Reyntu  Eflrella  had  children,  but  Reyna  had  none;  and 
had,  with  teftator's  knowledge,  changed  her  name,  and  religion, 
and  become  a  nun.  Teftator  had  a  third  Gfter  Rel^ca^  who  had 
children,  but  whether  with  his  knowledge  or  not  was  not  certain. 
Eiridence  was  offered,  and  with  great  doubts  by  the  court  of  its  ad* 
miffibflity,  read,  to  prove  that  Rebecca  was  the  (ifter  nieant.  The 
admifiion  of  this  evidence  was  afterwards  contended  to  be  m^ 
proper*  as  contradictory  to  the  will,  fince  there  was  no  ambiguity 
as  to  the  perfon  nan:ied ;  nor  did  children  at  the  limc  of'  the  will 
appear  to  be  in  contemplation ;  and  Reyiia  might  afterwards  have 
been  releafed  from  her  vows,  and  have  had  children.  The  caufe 
ftood  over ;  and  on  a  fubfequent  day  Lord  Thurlow,  witkouit  de<« 
ciding  the  point  of  admiiTibility,  was  of  opinioo,  Oiat  the  evidence 
was  not  fufficient  to  induce  him  to  prefume,  that  Rebecca,  waa 
meant  inftead  of  Reyna,  and  difmifled  the  bill.  Del  Mare  v»  &^ 
MU,  3  Brc.  Ca.  Ci,  446. 

13.  *<  IteM,  I  give  to  my  grand-daughter  Elinor  Evans  of  M^ 
^  pariili  40/.  Item,  I  give  to  my  grand-daughter  Mary  Thomas 
**  of  i.  in  M.  pariih  the  rcverfion  of  the  houfe  in  Water^Jlreetp^ 
At  the  time  of  his  death,  the  devifoc  had  agrand<-daughter  namcA 
Elinor  Evans,  who  lived  at  £.  iik  M.  pariAi,  and  a  great  gfAndr 
daughter  Mary  Thomas,  who  lived  in  anothies  parifli  fome  mil^e^ 
diftant  from  m.^  where  (he  had  never  been  in  her  life.  At  the 
trial  of  the  queftion.  Whether  either,  and  which  of  thefe  two^,QV 
the.  heirs  at  law  were  entitled  ?  Lawrence,  J.  admitted  evid$fi«<9 
fubjed  to  the  opinion  of  K.  Bu,  that,  when  tjie  will  was  read  oyeK 
bjL  she  attorney,  teftator  faid,  there  was  a  nififaake  iw  the  name  9ti 
the  devifee,  bat  that,  oa  the  attorney's  faying,  he  vsouU.  i;e£lify  ih 
beseplied,  there  wasxii)  occafion,  as  the  place  0/  abode^  amLpariflb 
W4Niid,  fuficer  Lawnence,  }*  however^  rejefled  teftimony .  q£  dCn 
clarauons  by  ihe  teftaiar  at  other  times. prcvioufly  to  his^wUU  oi 

'  .  7       *  t^ 


hU  regard  for  Mar^}  Ttomas,  and  his  intention  to  give  hcf  the  hoofe 
in  queftion.  Verdid  for  the  heirs>  fubjeQ  to  the  opinion  of 
K.  B.,  who  confirmed  it.  In  delivering  their  opinions,  the  other 
judges  concurred  with  Lawrence^  J.  both  as  to  the  admiiBon  of 
the  former  and  the  rejcdlion  of  the  latter  teflimony.  The  former, 
they  faid,  was  properly  let  in,  agreeably  to  a  known  rule,  to  ex- 
plain a  latent  ambiguity  in  the  will,  by  relating  what  pafTed  ivhert- 
.  //  was  made  :  but  a  will  was  never  to  be  conftrued  by  declarations 
prior  to  its  making.  Thomas  v.  Thomas^  6  Term  Rep,  B.  /2.  671. 
Sec  Thomas  v.  Steward  (at  Njfi  Prius)^  7  ibid.  44.   note  b. 

SeB.  2-      In  refpefl  of  the  fubjefl:  Matter  of   the  Devife  or 

Bequed. 

1.  Teftator  directed  his  executor  to  lay  out  a  fum  not  exceed- 
ing 300  A  in  putting  out  his  fon  apprentice  ;  and  he  afterwards* 
himfelf  laid  out  ^00/.  in  putting  him  out  clerk  in  the  Navy-office* 

Jjord  Hardwicke  allowed  evidence  to  be  read  of  the  tcftator's  de^*- 
clarations,  that  this  advancement  (hould  be  an  ademption  of  the 
legacy,  and  referved  the  confideration  of  the  cafe  till  afterwards. 
Rofe%velly,  Bennetj  3  Atk.  77. 

2.  On  a  bamiefl  of  houfehold  furniture,  a  queftion  arofe  whe- 
ther phte  pafled.     The  perfon  who  drew  the  will  faid,  it  was  not 
intended;  but  his  parol  teilimony  wasrefufed*     Kelh  ▼•  Powlet^' 
Amb.  605.  and  cited  in    i  Bro,  Ca»  Ch.  476.  S.  P.  in  Bridges  v. 
Chandos^  2  Fef.jun,  422. 

'  3.  On  a  queilion  whether  one  took  an  eftate  in  fee,  or  in  tail 
under  a  devife,  evidence  was  offered  in  favour  of  the  former  con- 
•  ftru£lion  of  the  unall  value  of  the  property,  but  it  was  reje£ted  at 
the  trial,  where,  on  the  oppofite  fide.  Lord  Bacon's  diftin&ion  be- 
tween ambiguitas  latens  and  ambiguitas  patens  was  relied  upon,  and 
it  waa  obferved,  that  in  Oatesv.  Brydon^  3  Burr.  1895.  (which 
was  a  queftion,  whether  devifees  took  in  fee,  or  for  life,)  the  value- 
was^  unneceiTarlly  found.  And,  on  a  motion  in  B.  R.  for  a  new 
trial  in  the  principal  cafe,  the  teftimony  was  held  irrelevant.  Doe. 
v.  Fjlderj  Cowp.  833. 

4.  Teftatrix  gave  to  A.  the  fum  of  500/.  ftock  in  long  annui- 
ties ;  the  fame  to  B,^  and  {he  gave  to  C.  (a  minor)  the  fum  of  200A 
ftock  in  long  annuities*,  the/ntere/l  l^^r^  to  accumulate  till  21.; 
100  A  ftock  in  long  annuities  to  D.  (alfo  a  minor)  in  likemanner» 
and  the  refidue  of  her  eftate  to  her  two  nephews.  Teftatrix  had 
only  1 20  /.  long  annuities  at  her  death.  On  a  queftion,  whether 
the  legatees  were  entitled  to  long  annuities  of  the  yearly  amount  of 
tbefe  feveral  fums,  or  to  fuch  refpe£iive  fums,  to  be  raifed  hj  fale 
of  her  long  annuities,  Liord  Thurlow^  with  relu£lance,  exprefied 
himfelf  precluded  from  admitting  evidence  of  the  ftate  of  teftatrix's 
property,  in  favour  of  the  latter  conftru£lion,  fince  this  would  be  to 
conftrue  the  will  againft  the  diredk  meaning  of  .the*  words,  which 
imported  a  gift  of  fi  much  long  annuities.  On  a  re-<beaxing  howi^ 
everj  be  weighed  the  teftatrix^  mea^iing  ta  the  bequeft  of  200  A 

ftock 
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ftock  to  C.  at  21,  and  the  additional  words,  <<  and  the  ititerejl  to 
<'  aceumulateJ*  He  could  not  but  fuppofe  the  firft  fuai  to  mean 
xht  principaHxim^  and  the  fecond  tlie  intered  of  that  fum.  He 
proceeded  to  weigh  the  other  terms  of  the  bequefts,  which  were 
very  untechnical  \  and,  upon  the  whole,  he  thought  the  intent  wa^i 
doubtful  upon  the  face  of  the  will.  His  lordfhip  therefore  reverfed 
the  decree,  and  let  in  evidence  of  the  value  of  the  eftate;  notj  he 
faid,  to  contvoul  the  bequcds  which  the  te.datrix  had  made  in 
words  themfelvcs  diftindl,  nor  of  fub^dls  which  flie  had'  accurately 
defcribedy  but  becaufe  the  words  ufed  iu  the  defcription  were,  upon 
the  whole  of  the  context^  uncertaih.  Fonereau  v.  Poyntz^  i  Bra. 
Ca»  Cbm  472* 

5*  Tellator  made  a  bequed  of.  1250/.  part  of  his  (lock  in 
the  4-per  cent.  Bank  annuities.  Pie  pofTtfTcd  no  fuch  (lock  at 
the  date  of  his  will,  but  had  (lock  in  the  long  annuities.  This 
being  the  cafe  of  a  Jatent  ambiguity,  the  Mader  of  the  Rolls  ad- 
mitted the  evidence  of  tedator's  attorney,  to  (hew  that  the  midake 
had  arifen  from  the  tedator  having  given  him  as  indru£i]on6  a 
former  will,  difpoling  of  dock  in  the  4  per  cents,  ^  which  at  the  time 
of  this  (ird  will  be  was  a  proprietor  of,  but  afterwards  fold  out,  ' 
and  purchafed  in  the  long  annuities.  Selwoodv,  Mildmayt  3  Vef 
jun,  306. 

6.  Tedator  made  a  will  dated  25th  November  1752,  and  another 
in  1756;  and  in  1776  he  made  a  codicil,  in  which,  after  reciting 
{inter  aL )  that  by  his  lad  will  and  tedament,  dated  the  2$th  £/* No- 
vember 1752,  he  had  devifed  all  his  real  edates  to  certain  ufes, 
he  declared  that  writing  to  be  a  codicil  to  his  faid  lad  will,  and 
revoked  the  faid  will  only  fo  far  as  it  was  incompatible  with  the 
codicil.  On  the  trial  of  an  {(fuc,  whether  the  will  of  1 752  was  in 
force,  evidence  was  offered  to  prove  that  the  tedator  meant  by 
the  codicil  to  confirm  the  will  of  1 756,  and  not  to  republi(h  that  of 
1752,  but  it  was  rejefled,  there  being  no  latent  ambiguity,  or  ex- 
trinflc  circumdance  to  raife  an  inconfidcucy  on  the  face  of  the 
codicil  to  let  the  evidence  in.  Lcrd  IValpole  v.  Earl  of  Cholmondeley^  ' 
7  Term  Rep.  B.  R.  138.     Sec  S.  C.  3  Veffun,  402. 

7.  In  cafes  of  accumulative  legacies  evidence  aliunde  is  adduccr 
able,  on  eidier  (ide,  to  afcertain  the  intent.  See  (S.b.3)  infra^ 
pajfim. 

See  further  as  to  the   admidibility  of   tedimony  aliunde^ 
Supph  tit.  ContraEl^  (H)  y^^.  2.  n. '3.  ante. 


tviaerios,  ^l^  a)   Devife  in  Fee  [or  for  Life]*     By  DeviTe^ 

By  what  Words. 

Seff.  I.  By  the  Words  of  the  Gift  ixMt 


t.  ^  f  CIVE  my  hottfes  in  ^<  and  T.  ftreet  to  M*  F* 
*  «  own  ufe,  to  give  away  at  her  deadi  to  wl 


for  hef 

whom  (bo 

^  pkafes.*^    This  de?ife  was  held  to  pafs  a  fee.    ad  point  in 

!•  Devife  of  lands  to  one  for  life,  and  after  her  death  to  her 
iflfue;  and  if  (he  had  no  iflue,  that  Jhe Jbould  ha'ik  ponptr  to  iSfpofi 
tberiofat  he^  will  and  pleafurt*  Held,  that  the  derifee  took  an 
tftate  tail,  with  a  fee  fimple  upon  contingency ;  and  not  a  mere 

S>wer  to  dK]pofe)  or  appoint.     Goodtitle  v.  Otway,   2  WVf.  6* 
eaehcrBfi  v«  Broome^   4  Term  Repi  B.  R,  441.  S.  P*     See  loo 
3  Vef.jun.  470. 

3.  Teftator  derifed  all  that  his  mefluage,  l^c.  (being  the  whole 
of  the  eftate  of  which  he  was  feized)i  and  all  other  his  mefiuagei, 
lands,  tenements,  and  hereditaments,  unto  his  wife  M,  for  and 
duriflig  het  life)  and  after  her  deceafe  he  gave  the  fame  premiiiu 
to  and  for  the  ufe  of  A.^  B ,  C,  D.,  E.y  and  ^,  his  Ions  and 
Baughtersi  and  thefur%nvors  andfumj'vo^t  ofthem^  and  the  executtirs 
and  admmifireOors  <f  fuch  Jurvivor^Jbare  andjbare  alihe^  as  ttvants 
in  common^  and  not  as  joint-tenants ;  and  he  gave  the  refidue  of  bis 
perfonal  eftate  to  them  in  the  exad  fame  words.  Held  in  B,  R> 
that  this  Was  a  tenancy  in  common  infee^  the  Words  furvivors 
and  fur/iTor  relating  only  to  the  death  of  the  teftator.  The  tef- 
tator meant,  faid  Lord  Mansfield^  to  difpofe  of  all  his  eftate,  real 
and  perfonaJ,  and  he  ufes  the  fame  wonls  in  cHfpofing  of  both, 
and  then  they  explain  each  other;  and  there  are  words  in  the  willi 
though  improper  ones,  to  (hew  he  meant  his  eftate  fliould  go  to 
the  rcprefentatives  of  his  children  after  their  deaths.  Roft  v.  HiUj 
3  jSwt.  I  Mi.  Eaji.  T.  1766.  See  Goodwyn  v.  GoodwjOt 
1  Vef.  227.,  March  1749.  where,  on  a  devife  in  nearly  Bmilar,  but 
ftronger  terms,  the  point  was  referved. 

4*  Devife  of  a  meiTuage  and  ftable,  with  the  appurtenaaces,  to 
A.  B.  during  his  lifiy  and  after  his  deceafe  to  C  I),  if  then  afive^ 
during  his  lijij  apd  after  his  deceafe  unto  the  children  of  ber 
couGns  E.  and  jF.,  or  fuch  of  them  as  fliould  be  then  living^^^^''^ 
and /bare  alike  /  and  if  it  (hould  happen  that  C  jD.  were  not  living 
at  the  deceafe  of  A.  J?.,  then  the  teftatrix  willed,  that  the  faid 
houfe  and  ftable,  with  the  appurtenances,  (hould  h  divided  zmovk%^ 
the  faid  children  of  E.  and  F.  as  aforefaid.  And  (he  gave  the 
xeGdue  of  her  ^ate^  not  therein  before  difpofid  ofy  to  A.  B.  Fer  cur* 
—"This  is  a  houfe  and  ftable,  in  value  only  100/.,  they  arc 
«  given  to  two  ^txfons  for  life  exprefsly:  had  the  teftatrix  meant 
^  the  like  to  the  children,  (he  would  have  done  the  like;  but 
"  (he  givca  them,  after  the  two  lives,  a  waging  property,  Jhare 

•<  and 


**  andjhart  alike.    Befides,  (he  dire£ls  it,  in  one  event,  to  be 

**  i/iv/Vin/ amongft  them,  that  is,  it  mud  hcfiU^  and  the  produce 

**  divided;  therefore  the  chiJdrcn  took  as  tenants  in  common  in  ^ 

«  fee.*'     Oates  v.  Bryden,  3  Burr.  1395.     But  fee  Lord  Ch.  J. 

Kenyonh  obfervations  on  this  cafe  in  7  Ttrm  Rep.  B.  R.  640.  and 

pL  ao.  in/ram 

5.  *«  As  touching  mytvorldly  eftate^^  I  devife  the  fame  as  followsi 

1  give  to  my  wife  E.  M.  5/.,  to  be  paid  yearly  out  of  my  eftatc  at 
G.  Itein^  to  my  fon  T.  M.  and  daughter  E.  5/.  each,  to  bepaid 
twelve  months  after  my  deceafe.     Itenty  I  give  to  my  fons  T\  M. 

and  R.  Jf .,  whom  I  make  my and  ordain  my  fole  executors, 

all  my  lands  and  tenements  ^r^^/y  to  be  enjoyed^  and pofftjed  alike* 
It  was  held,  partly  from  the  introdufiory  claufe,  and  partly  from 
the  words  ^^  freely  to  be  enjoyed^^  lit.  which  the  court  faid  could 
HOC  mean  free  of  incumbrances  y  that  T.  AI.  and  R.  M.  took  a  fe^ 
as  tenants  in  common.  Loveacr^s  v.  Blighty  Cowp.  35a.  2"i^ 
arf/v.  Page^  2  Atk.  37.  S.  P. 

6.  A  devife  of  "  all  I  am  wortU^  was  held  to  pafs  a  (hire  the 
teftator  wafs  entitled  to  in  a  gavelkind  eilate.  Huxtep  y.  Brook'" 
wwif,   I  Bro.Ca.  CA.  437. 

7.  Teftator  gave  to  his  fon  W,  all  that  cftate  at  B.  which  he 
puocbafed  of  H.  S.  to  him,  and  his  lawful  iiTue ;  and  in  default 
of  fuch  i/Tue,  he  gave  the  above-mentioned  e/late  and  premi/es  to  his 
four  grand -daughters  by  name  ;  thcfe  four  to  be  equal  fliarers  in. 
the  (aid  landy  efiate^  and  premi/es  :  W.  died  without  iffuc.  Held» 
that  the  daughters  took  an  eftate  in  fee  Grpple,  it  being  a  devife 
of  the  teftator's  efiate  as  well  as  of  the  premifes  ;  the  one  denoting. 
the  quantity  of  intereft^  the  other  the  locality.     Stiles  v.  Walford^ 

2  Blackft.  Rep.  939. 

8.  **  All  my  freehold  of  any  kind  or  nature  foever,  which  it  is 
**  at  prefent  in  my  power  to  difpofe  of,  I  give  to  ovv  wife.'* 
Teftator  was  feifed  in  fee  of  a  freehold  eftate  in  pofTeinon^  an- 
other in  reverfion,  and  a  copyhold  eftate.  Lord  Hardvticki. 
dire£led  a  cafe  to  be  made  for  the  opinion  of  B.  R.  whether  the 
fee  pailed  ;  for^  lie  faid,  it  'was  hardly  to  be  prefumed  the  tefiator 
intended  to  give  the  reverfion  of  this  great  efiate  to  bis  wife*  Snelfotn 
V.  Corbet f  3  JItk.  369. 

9.  reft4tor,  after  reciting  that  he  had  already  fettled  hia  landa 
m  0.  in  jointure  on  his  wife  ;  and  that,  in  cxfe  he  Ihould  die,  he 
thought  that  not  fufficient  for  her  to  live  bofpitably  upon^  gave  to 
his  wife  one  moiety  of  the  other  half  part,  not  fettled  in  jointure,, 
to  her  for  life ;  and  he  alfo  gave  her  his  manfionhoufe,  i^c.  in  L. 
and  a  fmall  parcel  of  land  in  L.  for  her  life  t  and,  after  making 
fevccal  dcYifes  of  the  faid  fourth  part  of  the  lands  in  0.  ^ftcr  his 
wife's  death,  and  of  other  cftates,  <^  all  the  reft,  i;e(id^e,  and 

remainder  of  his  goods,  chattels,  and  perfonrd  eftate,  together 

with  bis  real  efiate  not  thereinbefore  devifed^^  heg.»ve  to  his  wife, 

whom  lie  appointed  fole  executrix.    It  was  held,  th;)t.^he  mat^r>on«- 

bottfe  and  Jand  in  2..,  notwithftanding  the  preceding  re,ilri<f)i«e 

deiife  thereof  to  the  wife  for  lifci  and  alfo  t!if^  tcft4tor^  other 
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'  eftates  not  difpofed  of  by  the  will|  paiTed  to  the  wife  tn  fie,  by 
the  refiduary  claufe,  it  having  been  long  eftablifhed  that  the 
word  *•  cftate"  imports  a  fee-  Ridouf  v.  Pain,  3  Ati.  486. 
%  Vef.  10.  S.C. 

1 1.  Teftator  devifed  to  his  wife  all  that  eflate  nvhich  he  bought 
of  M.  for  fo  long  its  (he  (hould  live.  In  the  fubfequent  claure,  he 
laid,  "  I  give  to  my  fon  C.  all  that  ejlate  I  bought  of  M.  after  the 
«*  death  of  my  wife ;"  in  another,  "  I  give  to  my  fon  C.  the 
••  reverfion  of  the  tenement  my  filler  now  lives  in,  after  her  de- 
<<  ceafe,  and  the  reverfion  of  thofe  two  tenements  now  in  the 
••  pofleflion  of  /.*'  In  another  claufe  lie  devifed  to  A.  B.  "  all  the 
«•  rejl  and  refidue  of  his  ejlate^  both  real  and  perfonalP  On  the 
queftion,  whether  C  took  a  fee  by  the  devife,  it  was  objedled, 
that  he  could  not  take  one  by  the  word  *<  efati^  in  the  premifes 
fird  devifed  to  him,  becaufe  the  fame  word  was  ufed  in  the  devife 
of  them  to  the  wife  for  life,  and  therefore  (hould  not  here  be 
taken  in  a  larger  fenfe.  But  Lord  HardvncJte  held,  that  he  took 
a  fee  in  both;  and  obfenred,  that  the  reftri£lion  added  to  the 
devife  to  the  wife  (hewed,  that  the  teftator  apprehended  the  word 
"  eflati^  would  otherwife  pafs  the  whole  intereft,  Bailis  v.  Gale, 
2  Vef  48. 

1 2.  IVdator  feifed  of  lands  in  t.  and  G.  in  fee,  and  of  other 
lands  in  B.  for  lives  renewable  for  ever,  and  of  other  lands  under 
ieafes  for  three  lives,  with  revcrfionary  terms  for  21  years,  from 
the  death  of  the  furviving  life  in  each  leafe,  and  being  himfelf 
the  furviving  Hfeinone,  devifed  thus:  "  And  as  to  all  my  nvwldlj 
**  fubjiance^  1  give  to  my  nvother  my  houfe  and  land  of  G.,  with 
•*  the  appurtenances,  idirring  her  life,  and  alfo  my  lands  of  C. 
**  {fubje£l  to  a  rent  payable  thereout,)  for  life,  without  liberty  of 
^*^' committing  wafie  thereon  J*  And  after  feveral  legacies  and  life 
annuities  to  relations,  (and,  amongft  the  reft,  a  life  annuity  of 
30/.  to  his  heir  at  law,)  he  devifed  to  his  mother  •«  all  the  re^ 

mainder  and  refidue  ofaH  his  eJfeBs^  both  real  and  perfonaly  which 
hefbould  die  pojeffed  of?*  Admitting  that  the  teitator's  freehold 
and  leafehold  lands  pafTed  by  the  refidnary  difpofition,  (which  it  was 
held  it  did,  (fee  (O.  b)  inffeB,  2,  pi. 2.)  die queftion  was,  Whether 
the  mother  took  an  eftate  infee^  ox  for  life  only  ?  Lord  Mansfield  oh^ 
ierved  that,  generally  fpeaking,  no  common  perfon  has  the  fmalleft 
idea  of  any  difference  between  giving  a  horfe  and  a  quantity  of 
hnd ;  but  the  diftindion  then  clearly  fettled  was  this :  If  the  words 
denoted  only  a  defcription  of  the  fpecific  eflate  or  lands  devifed, 
there,-  if  no  words  of  limitation  were  added,  the  devifee  had  only 
an  eftate  for  life.  But,  if  the  words  denoted  the  quantum  of  in* 
terefl  or  property  that  the  teftator  had  in  the  lands,  there  the  whole 
extent  of  his  intereft  pafled.  Erooeediqg  then  to  the  will  itfelf, 
his  lordftiip  made  the  remarks  ftated  in/W?.  2.  pi.  i-  infi  upon  the 
efieft  of  in^rodu£tory  claufcs.  The  teftator,  lie  then  obfervcd, 
had  made  a  provifion  for  his  heir  at  law  during  life,  which  far- 
niflied  an  argument,  though  not,  indeed,  conclufivc,  that  he  in- 
tended  the  remainder  of  every  thing  to  go  by  the  refiduary  devife. 


re 


It  had  been  objeAed,  that  the  fpecific  eftate  for  life  which  vaS 
given  the  mother  in  the  former  part  of  the  will  was  totally  incon- 
fiftent  with  an  intent  to  give  her  the  abfolute  property,  in  a  fub* 
fequent.part  of  the  fame  will.  As  to  that,  his  lordfhip  remarked^ 
there  might  be  reafons  for  it,  efpecially  as  the  teftator  had,  in 
refpe£l  of  i\\t  fpecific  eftate,  given  her  a  preference  to  all  his 
general  creditors  and  legatees,  by  devifing  it  free  of  incum- 
brances. But  he  did  not  think  the  obje£lion  of  itftlf  fufficientl/ 
ftrong  to  control  the  manifeft  operation  of  the  fubfcquent 
words  ufed  in  the  refiduary  devife,  and  he  cited  Ridout  v.  Paine 
(fupr.  pi.  lo.),  as  exadly  in  point.  And  the  court  of  B.  R. 
held,  that  the  mother  took  a  fee  in  the  fee  fimple  eftates,  and  the  * 

whole  of  the  teftator's  intereft  in  the  reft  of  his  real  property. 
And  this  judgment  was  afterwards  affirmed  in  Dam.  Proc*  Hogan 
y.  Jackfon^  Cowp.  199.     7  Bro.  Ca.  ParL  467.  S.  C. 

13.  Teftator  gave  and  oequeathed  to  A.  bis  eftate  at  B,  AnA^ 
after  giving  feveral  legacies,  adds,  '*  after  thefe  legacies  I  give 
*^  and  bequeath  all  the  reft  of  my  effcAs,  furniture,  eftates,  real 
<<  and  perfonal  to  C*  ^  The  teftator  died,  leaving  a  fmali  free- 
hold eftate,  not  mentioned  in  his  will.  It  was  contended,  that 
jI,  rook  only  an  eftate  for  life,  in  the  eftate  devifed  to  her ;  the 
words  of  locality  annexed  to  the  gift  of  the  eftate  rendering  it  a 
defcription  of  the  thing  given,  and  not  of  the  teftator*s  intereft 
therein.  But  it  was  held,  that  (he  took  a  fee,  the  intention  of 
the  teftator  being  to  give  his  whole  eftate  in  B.  to  A.  and  the  reft 
to  C.  Ho/dfaft  V.  martin,  i  Term  Rep.  B.  R,  411*  .  Macaree  r. 
Tall,  Ambl.  181.  S.  P. 

14.  Teftator,  feifed  in  fee  of  four  (hares  in  buildings  called  the 
corn  mdrift,  and  of  other  freehold  eftates,  after  diredling  all  his 
debis  to  be  paid,  and  bequeathing  fome  legacies,  devifed  as 
follows :  *'  I  give  to  my  wife  the  profits  of  my  four  (hares  in  the 
•'  corn-market  during  her  life ;  and  my  lands  lying,  JsTr."  (here 
followed  a  particular  enumeration  of  his  feveral  eftates;} — *<  and 
<<  after  her  deceafe,  as  follows ;  I  give  to  M.  IV.  the  income  of 
'<  my  four  (hares  in  the  com- market  for  his  natural  life,  and  all 
<<  the  reft  of  my  eftates,  with  all  monies,  (s^r.  to  he  divided  in 
^^  equal  fhares  to  A.,  B.,  C,  D.,  and  t*%  fbare  and  fbare  alike* 
Lord  Kenyon,  C.  J.  ftated  the  queftion  to  be,  Whether  the  laft 
claufe  comprehended  the  reverfion  of  the  (hares  in  the  corn- 
m^rkety  and  carried  the  abfolute  inheritance  in  them  to  the  refiduary 
devifees»  His  Lord(hip  faid,  that  the  word  '*  eftates"*  was  equi- 
valent to  "  ejlate**  to  pafs  a  fee,  uulefs  words  were  added  to 
expreis  a  dificrent  intention.  That  it  was  admitted,  that  if  the 
word  *<  tftate**  had  been  ufed,  it  would  have  pafled  the  reverfion : 
that  the  teftator's  firft  objeA  was,  that  all  his  debts  (hould  be 
paid,  which  intention  might  be  defeated,  unlcfs  the  will  were  to 
operate  on  the  whole  inheritance,  for  the  debts  could  not  perhaps 
be  paid  out  of  the  particular  eftates  carved  out  of  it :  and  it  was 
held  that  the  reverfion  in  fee  of  the  (hares  paifed  by  the  refiduary 
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claufe.  Fletcher  v.  Smiicn^  2 'Term  Rep.  B.  R.  65 tf.  Sec  Tilly 
T.  Simpjhfii  it.  6yj.  tiote^  and  Hope  v.  Tajkr^  ftated  (C.  b)  inf. 
pi  3. 

15.  Teftatori  after  a  devife  to  his  wife  for  life,  willed  that  his. 
eldeft  fon  and  his  ifluci  ^c,  Ihouldi  after  his  death,  have  all  his 
whole  eftate  real  and  perfonal,  except  JliU  what  he  kad  given  to  his 
tinfcf  and  (hould  give  by  other  difpofitions  to  her.  It  was  held, 
that  the  exception  took  out  of  this  refiduary  claufe  only  the  intereft 
given  to  the  wife,  and  not  the  things  tbcmfelves.  In  Sheffield  v. 
Lord  Orrery  J  3  jtft.  286. 

1 6.  The  words  <<  te/lnmeniary  efiat/*  will  pafs  a  fee  without 
words  of  limitation.     In  Smith  v.  Coffin^  2  H.  Slackjf.  444. 

In  the  fever al  following  cafes  the  devifees  were  held  to  take  efiates 
for  life  only. 

17.  Tedator,  after  reciting  that  he  had  furrendered  all  his 
copyhold  lands,  and  tenements  to  the  ufe  of  his  will,  gave  and 
devifed  the  fame  to  his  daughter  Jane^  her  heirs  and  affigns  \  but 
in  cafe  his  faid  daughter  died  before  fhe  attained  twenty-one,  and 
had  no  iflue,  then  his  will  was,  that  his  nephew  J.  H.  frould  have 
bis  faid  copyhold  lands  and  tenements.  It  was  held  in  C,  B.  that 
J.  H.  took  only  an  eftate  for  life  by  this  devife  *,  fince  it  plainly 
appeared  by  the  devife  to  Jane^  that,  had  the  teftator  intended 
to  give  him  more  he  knew  how  to  have  done  it.  Roe  v.  Holmes^ 
1  Wilf  80. 

18.  Teftator,  entitled  to  freehold  and  leafehold  lands,  which 
lay  mixed  indifcriminately,  devifed  thus :  '<  I  give  and  devife  to 
*<  my  wife  E.  all  my  freehold  and  leafehold  mefluages,  lie.  at 
•*  W.  and  all  my  efate  and  interefl  therein^  for  and  during  her 
■<  natural  life,  and  after  her  deceafe  I  give  and  devife  the  fame 
<<  mefluages,  iic.  to  my  fifters-in-law  A.B.  and  C.  D.  as  tenants 
''  in  common ;  but,  in  cafe  my  mother  (hall  difturb  my  faid  wife 
<<  in  the  poflcflion  of  the  faid  mefluages,  (^r.  then  the  fame  (hail 
*<  go  to  W.  B.^  his  heirs  and  afligns  for  ever.  And  I  do  hereby 
"  charge  my  faid  eftate  with  the  payment  of  ^11  my  juft  deits^  and 
**  order  the  fame  to  be  paid-  out  of  the  yearly  profits  of  my  faid 
««  eftate  by  my  faid  wife/'  It  was  held  ia  B.  R.  that  the  fifters* 
In-law  took  eftates  for  life,  for  want  of  words  of  limitation  $  and 
no  inference  could  here  be  drawn  of  an  intention  to  pafs  a  fee» 
from  the  circumftnnce  of  the  charge  for  payment  of  debts,  fince 
they  were  to  be  difcharged  out  of  the  rents  and  profits;  nor  from 
the  words  which  followed  thedefcription  of  the  mefluages  preceding 
the  devife  to  the  y^i(e\  namely,  «  all  my  eftate  andintereft  therein^ 
fince  they  were  omitted  in  the  fubfcquent  devife,  Bowes  v. 
Blackett,  Cowp.  234.     Sec  Denn  v.  Gafkin^feR.  1.  n.  i.pl.  4.  inf. 

'  ^  19.  In  Doe  V.  Richards  J  3  Term  Rep.  B.  R.  356.  it  was  doubted. 

Whether  the  word  "  hereditaments**  would  alone  pafs  a  fee  ?  bttt 
afterwards  in  Denn  v.  Mellor^  5  73.  558.  it  was  held  it  did  not. 

20.  A,  devifed  two  houfes  to  his  wife  during  her  widowhood, 
and  after  giving  another  houfe  to  his  wife  abfolutely,  he  wilted 
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elitt,  on  payment  of  a  Aim  of  money  to  the  wife  by  B.  .(teftator's 
cMeft  fon  and  heir  )^  B.  Oiould  (hare  equally  with  the  reft  of  his  bro- 
thers and  fifters  C,  D.,  and  E, ;  and  if  any  of  his  children  fhould 
die,  then  thtjbare  of  him  or  herjbould  go  among  thefurvivori.  Then, 
after  difpofing  of  fome  perfonalcy,  he  wilicd  that  his  wife  (hould  not 
difpofe  of  any  of  the  houfehold  goods ;  but  after  her  dcceafe  or 
marriage,  that  they,  with  the  houfeB  aforefaid,  (hould  be  equally 
fhared  among  his  faid  children  as  aforefaid,  or  as  (he  fhould  think 
proper  to  difpofe  of  among  them.  On  eje£tment  by  the  heir  of  Z).» 
who  furvived  B.  and  C,  but  died  in  EJs  lifetime,  it  was  held,  that 
only  eftates  for  life  pafled  to  the  children,  ti^ere  being  no  circum- 
(lances  in  the  will  to  fupply  the  want  of  words  of  perpetuity ;  and 
Lord  Chief  Juftice  Kenyan  obferved,  that  in  Oates  v.  Brydon,  pL  4. 
ante^  which  had  been  cited  on  the  contrary  (ide,  fome  diifatiiifac- 
tioo  had  been  occafioned  by  Lord  Mans/ield^s  directing  an  inquiry 
as  to  the  value  of  the  property,  as  it  tended  to '  regulate  the  con« 
ftrudion  by  the  value.  GcodtUle  v,  Edmcnds^  7  Term  Rep.  3.  R. 
635.  Petty  wood  v.  Cooke,  Cro,  £//z.^52.  and  Middleton  v.  Swail, 
Skin.  339.  //  5.  S.  P. 

Sec.  2.  By  Means  of  other  Words  in  the  Will :  And  herein, 

N.  I .  From  the  introduBory  Claufe^  &c. 

1.  **  Introdudlory  words  cannot  varv  the  conftruftion  of  a  dc- 
«  vifcy  fo  as  to  enlarge  the  eftate  of  a  devifee,  unlefs  there  are 
<<  words  in  the  devife  itfelf  fufficient  to  carry  the  degree  of  in* 
^<  cereft  contended  /or.  But,  wherever  they  aflift  to  (hew  the 
*'  intention  of  the  teftator,  the  couits  have  laid  hold  of  them,  as 
"  they  do  of  every  other  circumftance  in  a  will  which  may  help 

'  *^  to  guide  their  judgment,  as  to  the  true  conftru£lion  of  it.*' 
By  Lord  Mansfield^  in  Hogan  v.  Jack/on^  Cowp.  306-7.  and  ftated 
Jec,  I  •  pLu  1 2.  fupra. 

2.  **  As  to  all  my  temporal  eftate,  wherewith  it  hath  pleafed 
"  God  to  blcfs  me,  /  give  and  devife  the  fame  as  follows."  After 
giving  feveral  legacies,  the  teftator  fays,  "  As  to  all  the  reft  of 
**  my  goods  and  chattels,  real  and  peffonaly  moveable  and  im« 
*•  moveable,  as  houfcs,  tenements,  Wt.  1  give  to  ^."  Lord 
Hardwicke  held,  that  A.  took  a  fee  by  this  devife  •,  teftator  having 
indicated  an  intent  to  difpofe  of  all  the  eftate  he  had  in  the  world 
in  the  outfct  of  bis  will,  where  the  words  "  temporal  eflati^  were 
of  the  fame  import  as  worldly  eflate;  and  then  the  fubfequent 
words,  all  the  refl^  &c.  referred  to  fomething  mentioned  before, 
and  that  menti9ned  before,  which  he  was  about  to  difpofe  of,  was 
all  his  temporal  e^ate^  which  paflTed  in  fee,  when  the  teltator  had 
one.  Grayfon  v.  Atkinfon^  I  Wilf  343.  See  S.  P.  in  Loveacres  v. 
Blight, fee.  \.pl.  $*fupra. 

3.  "  As  for  my  ivorldly  affairs  and  eflate,  &c.  I  do  difpofe  of 
'*  them  in  manner  following :  I  give,"  i^c.^^**  Item.  I  give  and 
*<  dv^vife  unto  my  fon  J.  all  that  houfe  and  garden  ih  the  occu- 
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<<  pation  of  G.  charged  neverthelefs  with  the  payment  of  the  fttm 
<*  of  50/.  which  I  give  to  my  daughter  M.  to  be  paid  out  of  the 
<<  yearly  rentSi  till  the  faid  lum  (hall  be  difcharged.     And  if  the 
**  (aid  7.  (hall  happen  to  die  in  his  minority,  then  I  devife  the 
«  faid  houfe,  ^c.  to  my  three  daughters/*     And  after  difpofing 
of  another  houfe,  ts^c.  and  feveral  pecuniary  legacies,  (he  made  a 
bequeft  of  the  refidue  of  her  perfonal  eftate.    The  queftion  wasi 
Whether  J,  took  an  eftate  for  life,  or  in  fee  ?  Lord  Mansfield  ob- 
fqrved,  that  the  teftatrix  fet  out  with  expre(&ng  her  intention  to 
difpofe  of  all  her  property.    In  the  courfe  of  the  will  (be  fpcci- 
fically  named  each  part  of  her  real  eftate,  and  the  reCduary  claufe 
did  not  mention  her  real  eftate;  (he  therefore  conceiTcd  (be  had 
difpofed  of  it  before.    Had  J*  been  barely  to  take  an  eftale  for 
life,  the  time  of  his  death,  his  lord(hip  obferved,  muft  have  been 
immaterial  to  the  devife  over }  but  the  limiting  it  over  only  upon 
the  contingency  of  his  dying  in  his  minority,  (hewed  (he  meant 
to  give  him  an  abfolute  eftate  in  fee,  if  he  came  of  age.    The 
charge,  indeed,  of  50/.  did  not  influence  the  cafe,  it  being  pay* 
able  out  of  the  rents  and  profits.    Held  in  B.  R.  that  J^  took  a 
ipe  by  ^he  devife.     Frogmorton  v.  Holiday^  i  Btachfl.  53  c.     3  Burr^ 
1618.  S.C, 

4.  But,  where  a  will  began  thus :  '<  At  to  allfuch  vjorldlj  efiate 
<*  as  God  hath  endued  me  nvithy  J  give  and  k^queatb  as  follows  :  I 
<^  give,  bequeath,  and  devife  all  chat  my  freehold  mefTuage  and 
^s  tenement  lying  in  G.,  together  with  all  houfes,  i^c*  unto 
•^  ^.,  J?.,  and  C,  equally  to  them.*'  Then,  after  fome  pecuniary 
legacies,  he  gave  to  J,  G.  his  heir  at  law,  ten  (hillings.  Lord 
Mansfield — ^<  Here  are  not  circumftanccs  fufficient  to  fupply  the 
<<  want  of  the  ncceflary  technical  words ;  the  teftator  does  not 
«  here  fay,  in  the  introduflion,  that  he  means  to  difpofe  of  ali 
«<  his  worldly  eftate,  but  that,  whA  teJpeB  to  it,  he  devifes  fo  and 
1<  fo.  Had  he  connected  the  introductory  part  of  it  with  the 
<«  devife  in  queftion,  it  might  have  done ;  and  although,  from 
<<  the  bequeit  to  his  heir  at  law  of  lO/.  it  is  very  apparent,  that 
M  he  meant  to  diflnherit  him,  flill  he  muft  take  of  courfe,  unlefs 
f  <  the  eftate  is  given  to  fome  one  elfe."  And  accordingly  it  wa$ 
held,  that  the  devifees  took  eftates  for  life  only,  as  tenants  in  com- 
mon.    De/w  V.  Gq/kln^  Cowp-  657, 

5,  So  in  the  following  cafe ;    •*  For  thofe  worldly  goods  and 
**  eftates  wherewith  it  has  pleafed  God  to  blefs  me,  1  give  and 
*«  difpofe  in  manner  followinc;.— /m/rini/x,  I  give  to  my  (ifter 
t  ^<  S"  (his  heir  at  law  and  the  plain  ti  ft)  «  1/  ;  alfo  I  do  give  and 

f*  demife  unto  my  wife,  her  heirs  and  ajlgns fiiv  ever^  all  my  lands 
f <  lying  in  B*  \  and  I  give  and  bequeath  to  my  loving  wife  afore- 
l«  faid  all  my  lands,  tenements,  and  houfes  lying  in  C.  aforefaid. ' 
On  the  queftion,  Whether  the  wife  took  an  eftate  for  life  or  in  fee 
in  the  lands  in  C?  it  was  argued  foV  5.,  the  plaintiff,  that  an  in- 
tention to  dinnherit  the  heir,  as'  was  here  manifefted,  was  not 
fufficient  to  prevent  his  taking,  unlefs  the  eftate  were  given  to 
fQ|X)ebpd^  elfe,    fi^fidcs^  ^e  teftator  kn^w  th^  technical  words 
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to  create  a  fee,  having  ufed  them  in  the  firft  branch  of  the  devife  > 
nay,  the  very  circumftances  of  making  two  branches  of  the  de- 
cile, (hewed  a  defign  to  give  different  interefts,  fince,  otherwife, 
one  fet  of  words  would  have  anfwered  the  purpofe.  And,  ac- 
cordinglf,  judgment  in  3.  R.  for  the  plaintiff.  Rigbt  v.  Side- 
bttthamy  Dottgl.  759.  Right  v.  Rx^el,  cited,  ib.  761.  Roe  v.  Cal- 
low, a  Blaekfi.  1045.  and  cited  Deugl.  761—2.  Gaodrigbt  v. 
Steekery  5  Durnf>  and  Eafiy  13.  S.P- 

See  further  as  to  the  efieS  of  Introduftory  Claufcs  (O.  b) 
infra,  and  Cbargt  (D),  ftc.  2.  «.  1— 2.  antt. 

N.2.    From  the  Charge  impofeitn  the  Eftatt  of  thiDevifet. 

'  I.  Teftator  dcvifed  an  annuity  to  A.  for  her  life,  to  he pmd  by 
Us  executor  thereafter  named.  He  alfo  gave  to  B.  all  hw  two  yard 
lands,  with  his  houfc  and  homcftead,  with  the  appurtenances. 
And  all  the  refidue  of  his  pcrfonal  tftate  he  gave  to  5.,  he  paytng 
hu  debts,  legacies,  and  funeral  expencets  and  he  made  B.h$s  executor. 
It  was  held,  that  B.  took  an  eftate  in  fee.  in  the  eftate  devifed 
(which  was  copyhold)  on  two  grounds ;  frft,  on  account  of  the 
annuity  given  to  A.  to  be  paid  ^  the  executor,  which,  being  of  an 
jincertain  duration,  required  a  fee  to  fupport  It  •,  /aond/y,  all  the 
feveral  devifcs  to  B.  followed  each  other  immediately,  and  there- 
fore fliould  be  conftrued  as  one  claufc,  fo  that  the  payment  of  the 
debts,  and  legacies,  were  charged  on  the  real  as  weU  as  perfonal 
eftate.     Goodrigbty.  Allen,  iBlackft.\o^^' 

a.  Teftator  devifed  to  C.  B.  a  meffuage,  lie.  for  anddunng  the 
term  of  hit  natural  life,  he  paying  thereout  40X.  a  ;"»»•'•*•/•»  *°*'» 
after  the  deceafc  of  C.  B.,  to  be  equally  divided  to  R.  B.,  S.  B.,  an* 
7.  B.  Alfo  he  gave  his  two  copyhold  tenements  m  L.  to  a.  js., 
Ju  paying  thereout  4*  /.  a  year  to  E.  B.  It  was  held,  that  the  tef- 
tator intended  to  give  S.  B.  a  fee  by  his  will ;  aiij^  this  intention 
was  collefted,/^,  from  the  preceding  dcvife  to  C.B.  being 
during  his  life,  whereas  this  to  S.  B.  was  general,  without  any 
reftriaive  words;  znd ficondly,  from  the  annuity  payable  thereout 
to  E.  B.,  which,  although  to  be  confidered  as  chargeable  only  upon 
the  rents  and  profits,  was  payable  during  the  annuitants  hfe, 
which  S.  B.  could  not  perform  without  an  eftate  of  inhcnunce. 

Bcddelef^.  Leppittfuiell,  iBurr.t^-ii'  ,  -. 

3.  ««  AH  the  reft,  refidue,  and  remainder  of  my  meffuages, 
«  lands,  tenements,  hereditaments,  goods,  chattels,  and  perional 
*«  eftate  whatfocver,  my  legacits  and  funeral  expences  bnng  tberetut 
t*  paid,  I  give,  devife,  and  bequeath  unto  J.D.,  and  do  hereby 
«  wnftitute  and  appoint  her  whole  and  fo  c  «ecmr«  and  le- 
M  fiduary  legatee  of  this  my  will."  This  devife  was  held  to  paft 
.  fee;  and  that,  in  a  great  meafure,  from  the^egacies  being  made 
payable  thereout.     Du  v.  Richards,  3  Term  R^.  B.  K.  350. 

4.  As  touching  all  fuch  temporal  eftate  of  lands,  goods,  and 
*  chattels  as  G«4  hath  endowed  mc  with,  I  Jive,  devife,  and  be- 
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^neath  thereof  as  followeth.  Then  teftator  devifcd  to  lus  grand* 
fon  y.  B.  hU  higher  dwelling^houfe  in  the  town  of  5;,  paying 
yearly,  and  every  year,  out  of  the  faid  higher  dwelliog  hoafe,  the 
iiim  of  1 5  J.  unto  ji.  Lord  Ch.  }.  Kenyan  obferved,  that  the 
annuity  charged  upon  the  premifes  iva^  ti\tended  to  continue  for 
A.%  lifci  though  not  exprefsly  mentioned  io ;  and  therefore,  of 
neceffity,  J.  A  mull  take  a  fee.  Gosdright  v.  Siccier,  5  Tfrm 
Rip.  B.  R.  13.  Doe  V.  Woodhoufe  (O.  b\  infra  frc^  3.  pL  7.  and 
Jenkif:s  y,famey  Rep,  temp.  IVilles^  650.  S.  P. 

5.  Teliatrix  gave  certain  lands  to  A.  for  life,  and  then  to  8., 
his  heirs  and  afligns,  for  erer.  She  then  faid,  *<  Item^  I  give,- 
**  devife,  and  bequeath  all  thofe  my  me (Tu ages,  lands,  tenements, 
'<  and  hereditaments  at  W.^  late  the  edate  of  7.,  and  ail  other 
^  my  part,  (hare,  and  intereft  of  and  in  the  cdates  of  the  faid  C, 
*•  unto  A.-t  and  her  afTigns,  during  her  life,  and,  'after  her  deceafe, 
•*  I  give  and  devife  the  fame  unto  £.,  charged^  nevcrthelefs,  with 
•*  the  payment  of  one  annuity  of  20 1,  per  ann.  to  7-j  during  hij 
•'  life."  On  the  queftion,  Whetlier  J.  took  an  cftatc  in  fee  or 
for  life  only,  amongft  other  arguments  taken  a  diftin£lion  was,  in 
favour  of  the  heir  at  law,  between  a  charge  on  the  perfon  of  the 
devifee,  and  a  charge  on  the  land,  as  was  faid  to  be  the  cafe  here*, 
becaufe,  in  the  latter  cafe,  it  was  faid,  the  land  itfclf  was  charged 
with  the  annuity  into  whofe  ever  hands  it  oime;  nor  could  any 
lofs  accrue  to  the  devifee,  becaufe  he  would  be  bound  for  pay- 
ment only  during  his.  poiTefBon  of  the  eftate.  But  the  court  of 
B.  R.  held  that  E.  took  an  eflate  in  fee,  Lord  Kenyon  a(king,out 
of  what  eftate  could  the  annuity  to  J^.  be  paid  if  E,  did  not  take 

.  /  an  eftatc  in  fee,  for  he  might  furvive  E.  ?  AJhhurft^  J.  too,  exprcf- 
fed  his  doubt  whether,  if  E.  were  not  to  take  a  fee,  and  he  were 
to  die  in  J.\  lif&.time,  the  annuity  would  be  payable  after  his 
death.     Andrew  v.  Swthhoufe^  5  Term  Rep.  B.  R,  292. 

I/t  the  fcllonving  inftances^  however^  the  4e%nftts  were  held  t9  iaie 
ttjiatesfw  iife  only, 

6.  Teftator  tigan  his  will  with  faying,  «  As  to  all  my  worldly 
•«  goods  I  intend  to  difpofc  thereof  as  follows  •,**  and  then  gave 
all  his  lands  and  tenements  whstfoever,  after  debts  and  kgacits 
paid^  and  funeral  expencei  were  difchargfdy  to  J*  M.  The  Mafter 
bf  the  Rolls  was  of  opinion  that,  the  debts  being  here  charged  only 
Contingently  on  the  real  eftate,  if  the  pcrfonal  fliould  be  deficient, 
J,  M.  took  only  an  eftate^  life:  but,  at  the  inftance  of  7.  M.^% 
counfel,  the  point  was  refcrved.     Merfon  v.  Blackmore^  1  Atk.  341. 

7*  Teftator  devifcd  all  his  real  and  pcrfonal  eftate  to  bis  wife 
for  her  life,  and  at  or  immediately  after  her  deceafe  'be  gave  tv  his 
Jon  P.  all  that  his  hand  lying  and  hang  in  D.  He  atfo  willed,  that 
all  his  grand-children  that  were  living,  twelve  months  after  bis 
wife's  deceafe,  fhould  have  5  /•  each  of  them.  It  was  held,  that 
P.,  notwrthftanding  thefe  trifling  legacies  to  the  grand-chiWrtn 
(among  whom  were  the  teftator's  heirs  at  law),  took  only  an 
tftate  for  life  by  the  will.    Roe  v.  Boliw,  2  BlackJ.  1045* 

Teftator 


TelUtor  Jevlfed  to  his  fon  A.  and  his  daughter  B.  all  his  real 
and  perfonal  eflatey  to  be  equally  <Iivided  between  them  or  the 
lon^eft  furvivor,  paying  hts,  the  tefiatof^s^  lawful  debts  and  legacies  : 
and  aftet  their  deceaje  to  the  male  heir.  And  he  gave  his  eldeft  fon 
and  nehr  C.  one  (hilling,  to  be  paid  him  by  his  executors.  Tef- 
tator  died  indebted  134/.  on '  mortgage  of  his  premifes,  and  his 
fimple  contrafl  debts  exceeded  his  pcrfonal  eftate  by  11/.  It  was 
held,  that  A.  and  B.  took  e(lat«s  for  life  only,  as  tenants  in  com* 
moti,  by  this  dcvife.     DBes.Wefton^  ^Blackft.  1215. 

8.  **  As  touching  the  difpoGtion  of  my  temporal  eftate,  I 
•«  give  and  difpofe  tjxercof  as  follovi^th  :— /m/nWj,  I  will  that 
<'  my  debts  and  funeral  expences  be  paid  and  difcharged.  Itetn^ 
•*  I  give  unto  W,  two  houfcs  at  S,,  with  a  croft  and  appuite- 
**  nances  belonging  to  them,  now  in  the  occupation  of -rf.  and  B.^ 
It  was  held,  in  C.  jS.,  that  W,  took  an  eftate  for  life  only  by 
this  devife;  (ince  the  words  of  the  dcvife  were  defcriptive  of  the 
premifes  only  as  to  their  locality,  and  not  of  the  teftatoPs  intereft 
therein}  and  although  he  defired  his  debts  to  be  paid,  yet  he  did 
not  fay  out  of  what  eftate,  fo  as  to  charge  thefe  lands  therewith. 
Frogwortony.  VTrighl,  3  IVilf.  414.  a  Blacltji.  889.  S.  C. 

p.  «*  I  give  and  devife  unto  iV.  all  that  ipv  cuftomary  mefTuagCj 
••  fituate,  tfr.  all  the  reft  of  my  lands,  tenements,  and  heredita* 
^  ments,  either  freehold  or  copyhold,  and  alfo  all  my  goods,  chat- 
**  tcls,  and  pcrfonal  eftate,  of  what  nature  or  kind  foever,  after 
*  payment  of  my  jt4fl  debts  and  funeral  expencesy  I  give,  devife,  and 
^  bequeath  the  Time  unto  my  wife  S.,  and  I  appoint  her  my 
•*  folc  executrix. '*  It  was  contended,  that  the  wife  took  a  fee 
by  this  devife,  and  Doe  v.  Richnrdsy  pL  3.  fup.  was  cited.  But 
Lord  Kenyon  obferved,  that  there  the  debts  were  to  be  paid  by  the 
devifee,  and  were  a  charges  on  the  eftate  in  his  lands;  but,  in  the 
principal  cafe,  although  he  admitted  the  real  eftate  was  charged  in 
aid  of  the  perfonalty,  with  debts  and  funeral  expences,  yet  there 
were  no  words,  he  fai'd,  charging  it  in  the  hands  of  the  wife: 
and  he  cited  Merfon  v.  Blacimore^  pi.  6. /up.  as  in  poiot.  And, 
accordingly  it  was  held,  in  S.  R.^  that  the  wife  took  an  eftate 
ibr  life  only.    Denn  v.  Mellon^  5  Term  Rep.  B.R.^^S. 

N-  3.  From  the  Nature  of  the  Truft  repofed  in  the  Devifee  /  and 
hereinyftji^  nvhere  the  TCrufl  requires  a  />/,  hut  Words  of  Inm 
heritame  are  nvonting  g  and  next,  where  tie  Words  give  a  Fee^ 
but  the  Truft  requires  only  a  partial  Eftate* 

I.  Teftator  gave  to  the  Latin  fchool  of  t*.,  if  any  man  was 
poflefied  of  it  that  taught  boys,  and  was  richly  grounded  in  the 
JLatin  tongue,  the  fum  of  5  A,  to  be  paid  him  yearly  for  teaching 
and  inftruAing  three  boys,  Tdis  was  held  to  pafs  a  perpetuity; 
fince  it  was  not  a  gift  to  any  particular  fchool-mafter,  but  to  the 
Ichool  itfclf ;  and  mt  general  words  <<  for  inftrudling  three  boys" 
tteant  direc  in  fucceflion.     Cheefeman  y.  Partridge^  i  AtL  436. 

%.  Teftator, 
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2.  Teftator,  feifed  of  freehold  and  copyhold  landsi  gave  fevenl 
annuities  of  3/.  each  to  different  perfons,  fome  for  lifcj  and  others 
in  fee»  and  direded  them  to  be  paid  by  his  truftee  J.  C.  He 
then  gave  feveral  fmall  legacies.  And  he  defired  that  his  tenant 
ihould  not  be  removed  from  his  farm  during  his  life.  Then  he 
faid,  **  I  do  alfo  leave  unto  my  truftee  and  executor,  out  of  the 
<<  yearly  rents  of  the  farm,  i/.  10/.  a  year  for  repairs  tod  other 
**  ufes  of  the  farm."  He  afterwards  left  to  his  truftee  and  ex- 
ecutor 3  /.  for  fawing  out  the  coffin,  and  5  /•  to  build  a  tomb  for 
bim ;  he  and  his  heirs  always  to  fee  that  it  was  kept  in  order. 
Then  he  gave  feveral  dirmions  and  more  legacies ;  and  con- 
cluded, <<  And  I  do  hereby  appoint  J,  C,  before  mentioned,  fole 
<(  executor  and  truftee  of  this  my  will,  he  paying  all  my  juft  debts^ 
<<  legacies,  and  funeral  expences."  Held,  that  the  trufts  repofed 
in  7.  C.  neceflarily  required  he  Ihould  take  a  fee.  Oatei  v.  Cooke^ 
3  Burr.  1684.  I  BlactJ.  543.  S.  C.  Doe  v.  WoTdboufe^  (O.  b) 
inf.  fee.  3.  pL  7.  Gib/on  v.  Rogers,  it.  fee.  4.  pL  2.  o.  P.  See 
alfo  Charge,  ante,  {Ci)fec.  2.  n.  2. 

The  following  are  cafes  of  devifes  in  trufts  nvhere  the  words  ex* 
preffed  a  fee  contrary  to  the  intent. 

3*  Devife  to  A.  tot  life ;  remainder  to  truftees  and  their  heirs 
during  the  life  of  A.  to  preferve  contingent  remainders}  remainder 
to  B.  for  life,  and  after  the  determination  of  that  eftate  in  his  life- 
time to  truftees  and  their  heirs  (not  faying  during  his  life)  to  pre-, 
ferve  contingent  remainders  \  and,  after  his  deceafe,  to  the  ufe  of  hit 
firft  and  other  fons  in  tail  male;  remainder  to  teftator's  right  heirs. 
A  recovery  being  afterwards  fuffered  by  the  firft  fon  of  B.  without 
the  truftees  joining,  it  was  objefled,  on  behalf  of  a  purchafbr,  that 
they  ought  to  have  been  made  parties,  as  they  took  a  fee  under  the 
limitation ;  while  on  the  other  hand  it  was  contended,  that  the 
intent  being  to  give  the  eftate  to  them  for  the  fole  purpbfe  of 
preferving  the  contingent  remainders,  which  could  only  happen 
during  the  life  of  B.,  that  made  the  devife  equivalent  to  a  gift  to 
them  only  during  his  life.  But  Lord  CIi.  ithurlow^  without  de- 
termining the  point,  direfted  a  conveyance  to  be  taken  from  the 
truftee.  Botaler  v.  Allington,  i  Bro.  Ca.  Ch.  72.  See  7  Term 
Rep.  B.  R.  435*,  where  it  is  faid  arg,  that  his  Lordfliip's  own 
opinion  was,  that  the  truftee  had  not  the  legal  eftate ;  but  it  being 
the  cafe  of  a  purchafer,  he  thought  he  was  bound  to  put  the  mat- 
ter out  of  doubt. 

4.  Devife  to  A.  for  life,  and  after  the  determination  of  that 
eftate,  unto  truftees  and  their  heirs,  in  truft  to  preferve  contin- 
gent remainders,  i!fc,,  nevepthelefs  to  permit  A.  to  receive  the 
rents  during  his  life ;  and  from  and  after  his  deceafe,  unto  his 
firft  and  other  fons  fucceffively  in  tail  male,  with  feveral  remain- 
ders over  in  like  manner;  eftates  to  truftees  and  their  heirs 
generally  being  interpofed  after  each  life  eftate.  Held  in  £.  Jt. 
that  the  truftees,  notwithftahdiog  the  general  terrns  of  the 
limitations  to  them,  took  eftates  only  for  the  liv^s  of  (he  refpcAive 
teaa^U  for  life,  the  nature  of  their  truft  requiring  them'to  be  thus 

4  tonfined  i 


confined  ;  and  the  tellator  having  (hewn  this  to  be  his  intent,  by  ten  tai     > 
repeating  to  them  the  fame  eftate  after  eadi  fubfequent  eftate  for  *^  '''■" 
life.     Dm  v.  Hkis,  7  r«-«,  Rep.  B.  R,  433-  fife ."0*^! 

ferre  contingcot  tematoders ;  rexnaioder  lo  the  ufe  of  the  wife  for  life ;  remainder  to  the  ufe  of  truftees 
and  Chdr  hdrs,  (oot  layiog  '*  during  her  Hie^*')  Co  fopport  the  contiogenc  ufei  and  ellates  thereinafter 
limiccdy  and  after  the  fevecal  deceafes  of  the  hufliand  and  wife,  to  tbe  vfe  of  their  font  fuccefltvely  in 
tail  I  remainder  to  tbt  ttjt  of  the  wife  in  tail ;  remainder  to  the  uft  of  fuch  perfont,  and  for  fuch  ufn, 
^MtUy  Scc»  n  the  wife  ihoald  appoint,  and  in  defauity  &c,  to  the  uft  of  the  right  hein  of  the  wile. 
The  court  of  B.  R.  on  a  cafe  fenc  out  of  Chancery,  certified}  that  the  limitatloq  to  the  troftees,  oa 
determination  of  the  wife*t  life-eftate,  was  an  ufe- executed  in  them  in  fee.  Lord  Ch«  J.  JlLr>fvm 
afterwards  (in  Dee  v.  Hleks,fupra,)  ftated,  as  the  ground  of  this  opinion,  that  it  was  abfolately  oeceilary 
the  fee  ftoold  be  in  the  truftees  ^  for,  if  the  wife,  in  executiog  her  power,  had  intsodooed  any  con- 
tingcnt  remainders,  they  might  all  have  been  defe;tted,  if  tbe  ufes  were  not  executed  io  the  truftees. 
■  Whatever  may  be  the  force  of  this  reafon  in  the  particular  cafe,  it  feems  an  admiflion  that,  in 
deeds  as  well  as  wills,  the  truft«cs,  however  unqualified  the  terms  of  the  limitation  to  them  ai«,  fliall 
uke  fuch  an  eftate  only  as  beft  fuits  the  intent  of  the  parties*  See  Batl.  note  i.  ice  6.  Co.  Lite. 
290.  b.     Sec  alio  (B.  b.  2],  ifffra, 

(N.  a)  Eftate-Tail  by  Devife.     Bj  what  Words,    svioo^. 

By  Implication. 

1.  •T'ESTATOR  dcvifed  his  lands  to  his  wife  for  her  life; 

'^  **  and  my  will  is,  that  if  my  fon  R.  do  happen  to  die 
<<  without  heirs,  then  my  fon  J.  (hall  enjoy  my  lands/'  Held 
in  C.  B.  that  the  eftate  of  R.,  who  was  'the  eldeft  fon,  and  who 
could  not  want  heirs,  while  J,  was  living,  was  turned  into  an 
eftate  tail  by  implication,  with  remainder  to  J.  Goodrigit  v. 
Qoodridge,  M,  1742,  Rep,  temp.  Willes^  369. 

a.  Tcftator,  being  pofTefled  of  a  leafehold  eftate,  and  having 
two  fifters,  A.  and  j8.,  and  two  nieces,  C.  and  jD.,  gave  one 
moiety  of  the  leafehold  to  his  niece  C,  and  if  (he  £ould  die 
before  twenty-one,  then  to  E.  (a  ftranger),  and  in  cafe  E,  (hould 
die  before  he  had  furvived  his  apprenticeflbip,  then  to  his  fifter 
A^^  and  after  her  death  to  hi$  niece  D.  He  then  proceeded  ; 
«  and  my  wiU  further  is,  that  in  cafe  my  niece  Z).  Jball  die 
^*  noltbout  any  tjfue^  and  my  niece  C.  and  the  faid  £*  Jball  he  then 
«*  living,  then  my  will  is,  that  the /aid  moiety,  or  half  of  the  faid 
•'  leqfebold  mejfuages  before  given  to  my /aid  niece  D.,  (nali  go  to  my 
<<  faid  niece  C.  and  the  faid  JS."  The  words  in  this  latter  clause 
were  held  to  relate,  not  to  the  moiety  mentioned  before,  but  to 
the  other  moiety,  and  to  amount  to  a  gift  thereof  by  implication 
to  X).  and  her  iifue,  with  a  contingent  limitation  over  to  C.  and 
JE.  upon  her  death  without  iffue  in  their  lifetime.  Bibin  v.  Walker^ 
AmbL  661. 

3.  Lord  Gianccllor  Bathurjly  and  after  him  the  Houfe  of 
Lords,  in  the  cafe  of  Jones  v.  Morgan^  (ftated  Zr.  4.  feSl.  3.  pi,  z. 
ftipra,)  feemed  to  think  themfelves  precluded  by  thc-'deciGon  of 
the  Lords  in  Lane/borough  v.  Fok^  (ftated  L.  4.  /eH.  2.  pi.  I* 
fupra,)  frqm  raifing  an  eftate  tail  by  implication  to  the  teftator's 
fons,  by  any  future  marriage*^    Fearne^s  Ex.  Dev.,  3J  edit.  334, 

Jn  what  cafes  a  gift  without  words   of  limitation  fhall  be 
^f^l^rgcd  to  ^n  eftate  i^H  by  impHcatim^  fipe  (C.  b).  inf. 


« 

mim%t4.  (P.  a)    Eftate  for  Life,  by  Devife.    In  whom  aa 

Eftate  for  Life  ihall  be   faid  to   be  raifed   by 
Implication. 

I.  A  Leflee  of  lands  for  99  years,  if  he,  his  danghter  Betiy^ 
*^  and  J.  5.,  or  the  furvivor  of  them,  (hould  fo  long  live, 
bf  his  will  devifed  '<  to  his  daughter  Mary^  after  the  deceafe  rf 
*«  bis  daughter  Betty^*  the  premilcs  in  queftion  during  the  life  of 
the  faid  %  B*^  and  made  Betty  and  Mary  his  executors.  This  was ' 
held  in  jd.  1^.  to  be  a  good  devife  to  Betty  for  life  by  implication  \ 
file  being  the  next  cejlui  que  vie  in  the  leafe.  Sj>e  v.  Somerfet^ 
2  Blackfi.  Rep.  692.  5.  Burr.  2608.  S.C. 

2.  Teftator  bequeathed  to  his  wife  for  life,  then  to  his  two 
daughters^  to  be  diftriiuted  to  the  children  of  their  bodies^  by  their 
laft  wills  and  teilanients.  The  quedion  was,  What  (houid  be- 
come of  the  'intermediate  intereft  ?  Lord  Thurlow  thought  it 
maft  go  to  the  daughters  for  life.  Ramfdcn  v.  Hajhrd,  3  Bro, 
Ca»  Ch.  236.  K 

tvhnr«i5.  (Qj^a)  Eftate  for  Life  or  otherwife.  [By  the  Words 

Jll/b^  Item^  &c.] 

I.  ^ESTATOR,  by  a  codicil,  gave  his  houfe,  which  was 
^  leafehold,  to  his  niece  E.  during  her  life,  with  all  the 
houfehold  goods  that  fliould  be  found  therein  at  the  time  of  his 
deceafe.  It  was  held,  that  the  word  with  fo  conjoined  the  two 
bequeftSf  that  E.  took  no  greater  intereft  in  the  houfehold  goods 
than  in  the  houfe.  Luie  ▼•  Bennett^  i  Atk.  470.  Richards  t. 
Baker^  2  Atk.  221.  S.P. 

2.  Teftator  oegan  his  will  with  faying^  *'  for  thofe  worldly 
cc  goods  and  eftates  wherewith  it  has  pleafed  God  to  blefs 
**  me>  I  give  and  difpofe  in  manner  following."  And  then, 
after  giving  a  (hilling  to  his  heir  at  law,  and  difpofing  of  his 
perfoaal  eftate^  he  proceeded  thusj  <*  Alfo,  I  do  give  and  demife 
**  unto  5.  my  wife,  her  heirs  and  qffigm  for  tver^  all  my  lands 
*<  lying  in  the  parifli  of  B.  And  I  give  and  bequeath  to  my  wife 
<<  aforefaid  all  my  lands,  tenements,  and  houfes  lying  in  the 
<'  parifh  of  C,  to  wit  /*  and  then  he  enumerated  them.  It  was 
held  in  B.  R.  that  the  wife  took  only  an  eftate  for  life  in  the 
lands  in  C.     Right  v.  Sidebotham,  2  Dough  759. 

svinerng.  (R.  a)  What  Words  give  Eftate  for  Life,  in  Tail,  or 

in  Fee.     If  he  die  without  Iftue^  (Sc.    And  how 
conftrued. 

Sec(A.b),  (B.b),  (C.b),  infra. 
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(S.  a)  What  Words  give  what  Eftate.    Payings  &c.  ^^"^*^*- 

Sec  (L.  a)  /up.  fie*  2,  ft.  2- 

(T.  a)  Eftate  for  Life,  ia  Tail,"  or  in  Fee,  by  the  ^^*^  »*y- 

Word  Efiate^  or  Land. 

See  (L.  a)  fiip.  fie.  i. 

(U.  a)  Eftate  for  Life,  in  Tail,  or  Fee,  by  the  Word  8v«er»ti, 
"  Heir,"  or  each  other's  Heir. 

I.  T^ESTATOR  devifcd  lands  to  his  foil  i^.,  to  enjoy  the  rents 
*'  and  proGts  thereof  during  his  natural  life^  with  power  to 
make  a  jointure  of  all  or  part ;  and  after  his  death  and  jointure, 
if  any  made,  to  the  heir  male  of  his  body  laivfully  begotten^  during 
iht  term  of  bis  natural  life  :  and,  for  nuant  of  fuch  heir  male ^  he 
gave  the  fame  lands  to  another  fon.     It  was  adjudged,  that  F. 

Sok  only  an  eftate  for  life;  for,  though  it  was  agreed  that 
e  limitation  to  him  to  enjoy  and  take  the  proKts  during  his  life^ 
and  after  his  deceafe  to  the  heir  male  of  his  body^  even  iu  the  Jtngular 
number^  would  make  an  eftate  tail,  vfhere  nothing  appeared 
which  explained  the  intent  to  the  contrary ;  yet  here  the  heir  male 
was  to  have  it^^  life  only :  and  the  devife  over,  for  want  •ffuch 
heir  male^  did  not  import  that  the  ulterior  devifee  (hould  not  have 
it  till  F.  died  without  heir  male  generally ;  but  for  want  oi  fuch  heir 
male,  as  was  to  have,  it  for  life.  JP'hite  v.  Collins,  Com,  Rep* 
aSp.  S.  C.  (hortly  ftated  in  8  Fin.  Abr.  255.  //•  19. 

2.  *<  Devife  to  A.  for  life,  and  after  his  death  to  his  fon  B. 
*'  and  his  heirs  male  for  ever ;  but  if  the  faid  B.  (faould  die 
^  without  iflue,  then  to  his  next  heir  male  for  ever ',  the  elder  t9 
*<  be  preferred  before  the  younger  \  and  if  no  ijjue  male  left  behind 
*'  faid  A  ,  then  the  eftate  to  devolve  to  the  females  s  if  no  females, 
*^  then  A.  to  difpofe  thereof  as  he  (hould  think  fit/'  A  (hort 
time  before  the  making  of  the  will  A.  bad  iflue  two  fons,  B.  and 
C,  and  a  daughter,  D. ;  but  C.  died  before  thb  execution  of  the 
will.  The  teftator  knew  of  the  birth  of  C.  when  he  made  his 
will,  but  not  of  his  death ;  B.  afterwards  died  without  iflue. 
The  judges  of  C.  B.,  to  whom  this  cafe  was  fent  out  of  Chancery, 
certified  their  opinion,  that  A.  took  an  eftate  for  life  ;  and  that 
B.  being  dead  without  iflue,  D.  in  the  exifting  fituatlon  of  the 
family,  had  an  eftate  m  tail  general  then  vefted  in  her,  in  re- 
mainder expectant  on  the  death  of  A.,  with  remainder  to  A.  in 
fce.    Fell  V.  iv//,  2  Blackfl.  Rep.  888.  3  Wilf.  399*  S.  C. 

See  (A.  b},  and  (A.b.  2)^  infrcu 
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tvin<ra}6.  ^X.  a)  Eftatc  foT  Lifc,  in  Tail,  or  in  Fee,  by  the 

Words  equally  to  be  divided^  &c. 

I.  tnEVISE  of  gavelkind  lands  to  A,  and  the  heirs  of  her  body 
^^  lawfully  begotten  or  to  be  begotteuj  as  well  females  as 
males,  and  to  their  heirs  andafligns  for  ever,  to  be  divided  equally 
iliare  and  (hare  alike,  as  tenants  in  common^  and  not  as  jointenants. 
j1.  died  in  the  lifetime  of  the  teftator*  Held  in  B,  R.  that  the 
words  '*  heirs  of  her  iodf*  did  not  operate  as  words  of  limitation^ 
but  gave  a  fee  to  the  heirs  of  her  body  as  purchaferss  for  here, 
it  was  faid|  thefe  words  did  not  (land  independent  and  unquali<- 
fiedy  but  were  corredled  and  explained  very  exprefsly  by  the 
fubfequent  words,  and  were  coupled  with  them ;  and  the 
words  **  as  luell females  as  males,*'  annexed  to  the  words  '*  heirs 
<<  of  the  body,*'  were  incompatible  with  and  exprefsly  broke  the 
defcent,  becaufe  gavelkind  lands  cannot  defcend  in  that  manner. 
The  devife  too,  it  was  obfervedj  exprefsly  created  a  tenancy  in 
common,  which  was  impoflible  by  defcent,  as  that  mud  have 
been  in  coparcenary.  Doe  y.  Laming,  2  Burr*  1 100.  i  Blachft, 
Rep.  26s*  S.C. 

2.  Devife  to  A.  for  his  life,  and  after  his  deceafe  to  and  amongfi 
his  iflTue ;  and  in  default  of  iffue,  over.  Notwithftanding  the 
words  ^*  and  amongjl^^  which  appeared  to  imply  divifion,  the 
court  of  B.  R.  were  of  opinion,  that  A.  took  an  eftate  tail;  fince 
otherwife  the  teftator's  general  intention  could  not  be  fulfilled^ 
the  devife  over  being  in  default  of  ij/he  of  jf.,  which  iflue  could 
not  take,  unlefs  in  a  courfe  of  defcent.  Buller^  J.  obferved,  that 
by  this  con(lru£lion^  the  court  indeed  went  further  than  they  had 
done  in  any  of  the  former  cafes,  becaufe,  in  order  to  fatisfy  it^ 
they  muft  rcjeft  the  words  "  and amongfl i*  but,  in  doing  this, 
he  tliought  they  were  warranted,  from  the  general  intent  of  the 
devifor,  who  meant  AS  whole  line  of  iflue  to  take  in  preference 
to  the  remainder-man.     Doe  v,  Applin,  4  Term  Rep.  B.  R.  82. 

3.  Teftator  direded  his  executors  to  layoutaooo/.  in  the 
purchafe  of  a  freehold  eftate,  to  be  fettled  on  his  wife  for  life, 
and  alfo  gave  his  wife  freehold  and  leafehold  eftates  for  her  ufe  ; 
and,  after  her  deceafe,  he  gave,  devifed,  and  bequeathed  the 
fame  unto  his  fon  R.,  and  to  his  iffue  lawfully  begotten  or  to.be 
begotten,  to  be  divided  amongjl  them^  as  he  thought  fit ;  and,  if  hit 
faidfonfhould  happen  to  die  tuithout  iffue  lawfully  begotten,  his  will  was, 

that  all,  as  well  his  grer(;pt  freehold  as  leafehold  eftates,  as  the 
eftates  thereby  dire£led  to  be  purchafed,  fliould  be  fold,  and  the 
inoney  ariGng  therefrom  (bould  be  equally  divided  between  the 
children  of  his  brother,  and  fifters.  And  he  diredted,  that  ncidier 
the  eftate  dire£l:ed  to  be  purchafed,  not  any  of  his  prefent  freehold 
or  leafdhold  eftates  might  be  fold  during  the  life  of  his  wife  or  fofl. 
One  queftion  was,  What  eftate  R.  took  by  this  devife  ?  Lord 
Thurlow  Was  of  opinioxij  that  the  teftator  did  not  mean  the  eftate 

to 


to  go  as  an  eftate  tail,  but  that  the  children  fliould  take  diftri- 
butively,  in  which  cafe  the7  mud  take  as  purchafers ;  and  the 
confequence  was,  that  R.  took  only  an  eftate  for  life,  with  a 
power  to  diftribute  the  eftate  at  his  death.  It  had  been  objefled, 
that  the  word  ijue  would  extend  to  grand-children,  or  any  other 
kindred  of  R,^  howerer  remote.  His  Lordfliip  admitted  it  would 
be  fo ;  but  only  in  this  point  of  view,  as  a  defcription  of  the 
objeAs  to  whom  the  power  of  the  fon  was  to  extend ;  and,  who- 
ever  they  were,  they  muft  be  in  exiftence,  he  faid,  during  the 
life  of  tne  fon ;  and  if  fo,  it  was  of  no  confequence  how  they 
were  defcribed.  It  was  an  eftate,  he  added,  devifed  upon  two 
alternative  contingencies,  one,  that  there  were  obje£ts  capable  of 
taking  under  the  firft  limitation  ;  the  other,  that  there  were  none 
fuch,  but  that  there  were  objefls  capable  of  taking  under  the 
fecond.     Hockley  v.  Mawbey^    3   Bro.   Ca.  Cb.  82.    l   Vef.  jun. 

143.  S.C. 

4.  Devife  to  A.  and  the  heirs  of  her  body  lawfully  to  be 
begotten,  for  ever,  as  tenants  in  common^  and  not  as  joint-tenants ; 
and  in  cafe  A,  (hpuld  happen  to  die  before  twenty-one,  or  without 
leaving  iflue  on  her  body  lawfully  begotten,  then  to  B,  and  his 
heirs.  Held  in  B.  R.  that  A.  took  an  eftate  tail ;  Lord  Chief 
Juftice  Kenyan  ftating  it  to  be  a  general  rule  in  cafes  of  this  kind, 
(and  he  inftanced  Robin/on  v.  Robin/on  (B.  b),  fee.  i.  pL  i.  tnfra^ 
and  R<9€  v.  Dodfon  (A.b.  2},  fee.  2.  //•  3O  that  where  it  appears 
in  a  will,  that  the  teftators  had  a  general  intention,  and  a  fe<- 
condary  intention,  and  they  clafh,  the  latter  muft  give  way  to 
the  former.  The  intent  in  the  principal  cafe  certainly  was,  that 
A.  ihould  take  only  an  eftate  for  life,  and  that  her  children  fhould 
take  as  purchafers ;  but  then  it  was  alfo  meant,  that  all  the 
progeny  of  thofe  children  (hould  take  before  any  intereft  ihould 
veft  in  the  devifee  over ;  the  latter  intention,  however,  could^ 
not  be  effe£ked,  unlefs  A.  took  an  eftate  tail.  Doe  v.  Smithy 
7  Term  Rep.  B.  R.  53 1. 

(Y.  a)  Eftate  in  Tail.    By  the  Words  Sons^  CkilJren^  8vi«ri,9. 

Jfue.  ^  ~' 

u  f^  P.  devifed  a  piece  of  land  to  A.  and  the  ijfue  cf  his  body 
^*  latvfully  to  be  begotten  living  at  his  deaths  and  for  want  of 
fuch  iflue,  to  the  univerfity  of  Oxford.  Lord  Keeper  Henley — 
**  The  iflue  cannot  take  by  prefent  devife  as  jotnt^tenants  with  A. 
^  The  iflue  were  not  to  take  by  remainder,  but  by  defceilt :  as  all 
^  the  pofterity  were  intended  to  take,  it  cannot  be  a  contingent 
•*  remainder,  but  a  clear  eftate  tail,**  Univerfity  of  Oxford  v.  Clif'-' 
ion^  Ami.  385.  Sec  Richards  v.  Abergavenny,  8  Fin.  232. 
pL  la. 

2«  Devife  of  all  the  teftatrix's  real  eftate  in  A.  to  B.  during  her 
life,  and  at  her  death  to  her  children:  and  in  cafe  cf  failure  of  chiU 
dren  of  B.,  then  to  the  plaintiff..    B..  had  iflue  at  the  death  of  the 

teftatrixy 


teftatrtXf  which  Kappeoed  a  year  after  jhe  date  of  the  will^  fevtn 

children.     Afterwards  B.  and  J.  her  husband  fufiered  a  recovery 

to  the  ufe  of  themfelyes  for  life,  and  then  to  the  children  of  B»  Z9 

they  or  the  furvivor  of  them  (honld  appoint,  and  indefault  of  fuch 

appointment,  to  the  children  of  B,  by  J.,  except  the  eldeft,  as 

tenants  in  common  in  tail.     Afterwards  B*  died,  and  then  J* 

died,  without  having  made  any  appointment.  ,  B.  had  Uving  at 

her  death  Gx  childrcni  (including  the  eldeft  fon  excepted  in  the 

ufes  of  the  recovery,)  all  of  whom,  on  the  death  of  y«,  fuflfered  a 

recovery  to  the  ufe  of  themfclves  in  fee.     Upon  a  cafe  fent  out  of 

""       Chancery  to  the  court  of  B,  R*  for  their  opinion  on  theie  faAs, 

they  certified  that  they  were  inclined  to  think  that  B.  took  an 

eftate  tail  under  the  will;  but,  if  (he  took. an  eftatc^for  life  only, 

they  were  x>f  opinion  that  the  children  took  an  eiiate  tail ;  and 

that,  in  cither  cafe,  the  limitation  of  the  plaintiff  was  barred  by 

recovery,  and  he  had  no  title.     Hodges  v.  MiddUton,  DougL  430. 

SweetappU  v.  Binden^  (B.  b.  3)  inf.  pL  2* 

But  in  Gin-       3*  In  Wylde  v.  Lewiii  (C.  b)  inf,  pi,  i.  teftator  devifed  lands  to 

gerv.  White  l^l^  ^jf^  £.,  and  then  faid,  <^  If  it  ihall  happen  that  my  (aid  wife 

■i  10.*         **  ^'  ^^^'  ^*^^  no /on  nor  daughter  by  me  begotten,  and  for  want 

wbeie'the     '^  ot/uch  ijue,  then  the  premifes  to  go.over.''     E.  had  no  child 

derifewMto  \yj  the  cedator  during  his  life,  but  had  a  daughter  born  after  his 

ind tbnto    'c^^-    ^^  ^^^  ^^^^  ^hat  E.  took  an  ellate-uil.    See  alia  RMnfm 

lutmale        ▼•  Robin/on,  i^'^)  inf^feH.  I.  pL  I.  S. P. 

diUdrenfttc- 

ceffivdy  and  dieit  beir«,  tnd  in  default  of  Aicb,  Xfi  his  female  childtcn  and  their  hein;  a^d  tmeaft  A. 

pdl  die  vrithwi  ijfm^  thes  Of  er,  it  was  held,  that  A*  though  be  had  no  cbilditAy  took  an  efiate  fiv 

lifeonlj. 

m^**i-  (A.  b)  Eftate  for  Life,  in  Tail,  or  in  Fee,  by  WonI« 

firft  limiting  a  Fee. 

&/?•  I.    Where  the  Conftrudion  is  formed  from  the  expreGi 

Import  of  the  fubfequent  Words. 

I,  ^£STATOR  having  charged  feveral  legacies  upon  his  land, 
•■  devifed  that  in  cafe  his  fon  T.  Jhould  happen  to  die  before  he 
married^  or^  being  married^  fbould  have  no  children  la'wfullj  begotten ^ 
then  his  lands  (hould  remain  and  defcend  equally  to  his  daughters 
and  their  heirs^  paying  his  legacies,  except  fuch  jointures  as  hislbu 
fliould  happen  to  make  upon  his  wife,  not  exceeding,  i^c. ;  and  in 
cafe  both  his  daughters  fhould  die  without  bang  married^  or  being  mar^ 
tied  Jhould  have  no  children  of  their  refpedlive  marriages,  then  ht 
willed  that  all  hisedate  (hould  defcend  to  his  nephew  J^.Jtf:  and 
at  the  end  of  the  will  he  deviled  to  his  fon  ST.  all  his  efaite^  real, 
and  perfonal^  not  already  difpofed  of  by  his  will.  After  teftator's 
death  7*.  fuffered  a  recovery,  and  died  without  iflue ;  upon  which 
%is  fiders  entered  and  fuffered  a  recovery,  and  died  without.iflue) 
and  then  the  heir  of  J,  Af.  entered.  The  queftion  was.  Whether 
the  devife  to  J.  M.  was  a  remaindei  depending  on  a  parxicnlar 

preceding 
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preceding  eftate  in  the  Ton  and  daughters,  or  an  executory  devife.? 
And  it  was  contended,  that,  if  the  fon  took  any  eftate  by  the  will^ 
it  muft  be  an  eftate  tail;  but  this  could  not  be  for  want  of  exprefs 
words,  and  that  here  was  no  neceiTary  implication.  But  Lord 
Hardwickt  was  of  opinion/  that  there  were  two  rules  which  went 
a  great  way  in  determining  the  cafe,  Jirji^  that  it  is  immaterial 
which  words  come  .firft,  or  laft,  for  the  conftru£lion  muft  be  made 
upon  the  whole  will  %  fecondiy^  that  no  limitation  (hall  be  conftrued 
to  be  an  executory  devife^  if  it  may  be  a  remainder.  That  here» 
in  the  fubfequent  part  of  the  will,  was  an  exprefs  devife  to  the 
fon,  and  it  was  given  by  the  word  eftate^  which  was  fufficient  to 
carry  the  fee ;  fo  that  it  amounted  to  a  devife  to  the  fon,  and  his 
heirs,  and  if  he  died  without  ifiue,  remainder,  (A:.,  and  that  was 
nothing  but  an  eftate  tail ;  but,  if  that  were  not  fo  clear,  yet  as  to 
the  daughters  he  thought  no  objeAion  could  be  raifed,  for  there 
was  a  devife  to  them,  and  if  they  died  without  children  then,  Cifr., 
fo  that  their  recoveries  at  leaft  were  fufficient  to  bar  the  nephew's 
remainder.  Judgment  accordingly.  Wea/tiy  v.  B^fviUe,  Ca. 
K,  B.  Ump,  Hardw.  258. 

2.  Devife  to  j4,  for  Mfc^  Jans  wafte,  and  immediately  after  her 
deceafe  to  fuch  iiTue  of  her  body  as  (hould  then  be  living,  and  to 
the  heirs  of  fuch  iifue,  that  is  to  fay,  if  one  child,  the  whole  to 
that  child  and  /'//  heirs;  if  two  or  more  children,  then  to  them 
equally  among  them,  ftiare  and  (haie  alike,  as  tenants  in  common  j 
and  in  cafe  A^Jbould  die  nuithout  ijffite  of  her  body  begotten  then  livings 
or  in  cafe  all  fuch  ijfuejhould  die  without  iffui^  fo  that  alL  A*s  de» 
fcendants fhould  be  dead  without  ijfue^  then  to  7*.  and  J.  After  the  ^ 
teftator's  deceafe  A.  and  her  huft>and  fuffered  a  recovery,  and  (he 
'died  without  ever  having  had  anyjflfue.  The  queftion  was^ 
Whether  T.  and  J.  were  barred  by  the  recovery  ?  It  was  admitted, 
that  A.  took  only  an  eftate  for  life  \  but  it  was  contended  that  the 
iflUe  took  an  eftate  in  fee,  and  fo  the  devife  over  was  contingent, 
and  barred.  But  the  court  held,  that  the  limitation  to  A.*^  iffue 
was  only  a  remainder  in  tail,  (as  in  jS^ri's  cafe,}  for  the  fubfequent 
words,  ^*  and  if  all  fuch  iffue  fbould  die  without  ijjue,**  reftrained 
the  preceding  limitation  to  the  heirs  of  fuch  iiTue,  and  reduced  it 
to  an  eftate  tails  the  confequence  of  which  was,  that  the  fubfe- 
quent limitation  to  T»  and  J.  was  a  vefted  inftead  of  a  contingent 
remainder,  and  fo  not  barred  by  the  recovery  of  A,  and  her  httf« 
band.     Doe  v:  Reafon^  cited  3  Wilf  244. 

3.  <<  I  give,  devife,  and  bequeath  to  W.  S.,  ^hen  he  (hall  ac* 
'<  complilh  the  full  age  of  21  years,  the  fee  fimple  and  inheritance  of 
<<  L.  to  him  and  his  child  or  children  for  ever;  but  if  W.  (hall  die 
*'  before  21,  then  I  give  the  fee  fimple  and  inheritance  of  I.  to 
'<  my  wife  £.  for  ever."  W.  S.  was  under  age,  and  had  no 
children  at  the  time  of  the  devife.  He  afterwards  attained  21. 
Held  in  B.  R.  that  IT.  S.  took  only  an  eftate  tail  by  the  devife. 
Lord  Mansfield  obferving  that,  if  the  teftator  had  ftopped  at  the 
words  **  fee  fimple  and  inheritance^*  the  fee  fimple  would  have 
paiTed  \  but  that  the  words  <<  child  or  children^  were  in  this  cafe  to 
Vol.  in.  T  the 
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tlie  ^all  aft  reftridive  as  if  he  had  fadd,  <<  and  if  my  fin  dii  ixnihooi 
«<  heirs (fbis  body**     Davie  v.  Stevens ^   I  DougL  ^20. 

4.  Tcftator  dcvifed  lands  to  his  wife  f6r  life,  and  after  her  dcceafc 
*'  to  be  equally  divided  between  his  four  children,  and  to  each  of 
••  them  and  their  heirs  for  ever^  (hare  and  fhare  alike  5  and  in  cafe 
•'  they  (hould  be  minded  and  agree  among  thenifelves,/«y^//  the 
«*  nvholt^  then  every  one  of  them  (hould  have  their  equal  (hares  of 
«*  the  monies  from  thence  aridng ;  but,  if  they  agreed  to  keep  the 
«<  eftatc  whole  together,  then  all  the  rents,  faff,  from  time  to  time, 
<<  as  they  (hould  become  due,  (hould  be  equally  paid  and  divided 
«*  between  his  faid  children,  and  to  thefeveral  and  refpeSlive  heirs  of 
<*  ihem  on  their  bodies  latufully  begotten^  (hare  and  (hare  alike.*' 
Held  in  B.  R.  that  the  children  took  only  eftates  tail ;  for  although 
the  devife  was  to  them  and  their  heirs,  and  they  had  alfo  a  power 
of  felling,  yet  the  fubfequent  words  rcftrained  the  operation  of 
thefe  former  ones,  and  reduced  the  eflate  devifed  to  an  eltate  tail. 
Firft  point  in  Roe  v.  j^vis,  4  Term  Rep.  B,  R.  605. 

5.  Teftator  devifed  lands  to  hisfon  A,y  his  heirs  and  afligns  for 
ever;  and  other  land^to  his  fon  B.<,  his  heirs  and  afligns  for  ever; 

•  and  other  lands  to  his  fon  C,  his  heirs  and  afligns  for  ever,  with 
this  exprefs  condition,  thathi«  fon  C,  his  heirs  and  afligns,  (hould 
yearly  pay  to  a  grand-daughter  of  the  teftator's  3/.  till  her  age  of 
fixtcen,  and  the  tcftator  charged  the  fame  premifcs  with  fuch  pay- 
ments, and  then  added,  that  if  either  of  his  three  fans  fhould  depart 
this  Hfe  without  ijfue  of  his  or  their  bodies,  then  the  eftaie  or  eftates 
of  fuc^  fons  (hould  go  to  the  furvivors  or  funrivor ;  and  if  all  his 
(bid  three  fohs  (houldf  happen  to  die  v/ir^OMi fttch  ifllue,  then  he  de- 
'  vifed  all  the  faid  premifes  to  his  four  daughters  and  their  heirs  and 
afligns.  And  he  further  charged  the  premifes  fo  as  aforefaid 
devifed  to  C  and  his  heirs,  with  40/.  to  be  by  him  or  them  paid  to 
his  faid  grandchild.  Held,  that  the  devife  to  C.  did  not  give  him 
"  '  the  fee,  but  an  eftate  tail.     Roe  v,  Scott,  Fearne*s  Ex.  Dev.  j\th  edit^ 

by  PowM,  203.     Doe  v.  Rivers,  7  Term  Rep,  B.  -R.  276.  S.  P. 

SeB.  2.     Where  th«  Conftruflion  is  formed  from  the  fubfe- 
quent Words,  accompanied  with  other  Circumfiances, 

1.  Tcftator  charged  his  eftates  with  200/.  to  be  laid  oat  in  a 

houfe,  which  he  gave  to  his  daughter  M.  for  her  life ;  and,  after 

her  deceafe,  then  the  fame  to  go  and  be  enjoyed  by  the  children  of 

her  body  begotten  and  their  heirs,  if  (he  (hould  have  any  5  and,  iu 

default  thereof,  to  W*  L.,  one  of  his  younger  fons,  his  heirs  and 

affigns.     After  the  teftator's  deceafe,  ff^.  L.  devifed  his  intercft 

in  the  houfe,  and  died  in  the  life-time  of  ilf.;  and  upon  the  death 

of  M.J  Without  children,  the  queftion  arofe.  Whether  the  devife 

by  W.  L.  was  good  ?  it  being  contended,  by  the  teftator's  grand* 

fcn  and  heir,  that  the  devife  to  the  ehildrcn  of  Af .  ViTZsinfea  ami 

That  a  con-  confcqucntly  the  alternative  devife  to  W.L.ik  contingent  remaindtn 

tin^ent  re-     ^^^^  as  fuch,  not  devifcablc  by  him  in  the  life-time  of  M.    Lord 

kli'v^ve^l      Chancclter  Hardnvicle  faid,  that  in  order  to  make  the  devife  to 
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W^,  £.  good,  it  muft  he  a  ve/led  remainder.     That  he  thought  M.  "  nowaj- 

tool^  no  cftsttetail^  the.devifc  was  to  her  cxprefsly  for  life,  and  ^^^tl?^ 

therefore  no  greater  eftate  Ihould  arife  by  implication :  for,  though  fee  (i.  3)*, 

a  devife  to  A.  and.  his  children^  or  to  A:^  and  after  his  death,  to  /«/>''«. 

jhU  children,  would  give  A.  an  eftate  tail,  if  he  had  no  children  at 

the  time,  according  to  Jl^Ud'^  cafe^  6  Co,  Rep.y  yet,  in  the  principal 

^afc,  there  ^cre  words  of  contingency,  viz.  **  If  rtic  (hould  have 

**  any,"  which  diftinguiflicd  the  cafe  fronl  Wi/d*s :  that,  as  to  the 

ei|ate  which  tne  childrep  of  M'  >youId  have  taken,  it  certainly 

yroi^Id  have  been  a  contingent  remainder  iit  fee,  if  there  had  beert 

9Q  lixaitatioQ  over,  j>r  i/W<  L.  had  been  a  Jlranger;  but  he  being 

pofle  of  the  children^  it  was  impo(ribIe  they  (hould  die  ivithout 

btiri,  di^ring.the  cxiflencc  of  him  or  any  of  his  iffiie ;  that  the 

cloiibt   arpfe  from  the  equivalent  fenfe  of  the  words,  **  in  default 

♦'thereof,"  whether  they  related  to  the  children  of  M,  or  to  the 

fnirs  of  fuch  children  ?    If  to  the  firfl,  the  cafe  then  amounted  to 

that  of  Loddinglon  v..  Kime,  (dated  frequently  in  Viner^)  and  made 

^t  a  fee  with  a  double  afpedV,  or,  as  it  is  called  in  that  cafe,  two         ^        ^ 

concurrent  contingencies,  of  which  either  is  to  dart,  according  as 

it  happens,  being  remainders  contemporary,  and  not  expc£lant 

one  after  another.     But  then  both  would  be  contingent,  as  well 

th{it  to  the  children  of  M.  as  that  to  IV,  L.,  which  was  a  condruc- 

tion  never  made  without  abfolute  neceHity.     Here  there  was  no 

fuch  neceffity,  the  words  *'  in  default  thereof,"  taking  in  both 

contingencies,  as  well  that  of  M,*%  dying  without  children,  as  of 

her^chiidren  dying  without  heirs;  which  lad  condruQion  reduced 

the  cafe  to  that  of  a  dcvife  to  one  and  his  heirs;  and,  in  default 

of  heirs,  then  to  a  perfon  who  was  collateral  heir  of  the  fird  de- 

vifee.     And  he  held,  that  the  children  took  only  an  edate  tail, 

and  fo  the  devife  to  }y.  L,  was  vedcd.     Ivesv,  Legge^  Fearnis 

Cont.  Rem.  ^ibedit.  554.     3  Tertn  Rep.  B,  R.  488.  note.  S.  C. 

2.  Teftator,  having  two  fons,  G.  and  Jnj  and  two  daughters, 
the  one  married  to  W.  P.  and  the  other  to  J.  P.^^  gave  his  edate 
at  if.  to  y.  and  his  heirs,  and  for  want  of  fuch,  to  the  heirs  of  his 
ether  children.  Ahd  he  gave  his  eftate  at  B.  to  W.  P.  and  J.  P., 
and  their  heirs;  and  for  want  of  fuch,  to  the  heirs  of  his  other 
children.  It  was  refolved,  firfl,  that  J.  took  an  edate  tail,  bc- 
caufe  the  limitation  over  was  to*  the  heirs  of  the  other  children, 
who  were  heirs  collateral  to  7*  ♦  ^"d  next,  that  W.  P.  and  J,  P. 
took  joint  eftates  in  fee.  Pickering  v.  Towers,  Amb.  363.  Tyte 
V.  Willis,  Ca.  temp.  Talb.  I.  S.  P.     Denn  v.  Slater,  5  Term  Rep. 

B.R.S.P. 

3.  Tedatrix  devifed  to  T.  G.,  his  grandfon,  for  and  during  his 
natural  iiCe,  and  after  hi«  deceafc  to  his  heirs  and  ojfigns  for  ever  4 
and  for  want. of  fuch  lawful  heirs  to  T.  E.  (another  grandfon  of 
the  teft^or),  l^is  heir3  gnd  ^fiigns  for  ever.  The  court  of  B*  R. 
were  clearly  of  opinion,  that  T.  G.  took  only  an  edate  tail,  fince 
there  never  could  be  an  entire  failure  of  his  Ifeirs  whild  T.  £.  or 
his  heirs  remained.  Morgan  y.GriJiths,  Ccwp.i^S'  ^Nottingham 
y*  Jennings,  Rep^.  temp.  Willes,  166.  note{i\f.  S.  P. 
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4.  Devlfe  to  teftatrix's  elded  daughter  ^.,  and  the  heirs  of 
her  body  for  ever:  and  for  wunt  of  fuch  iflVie,  to  her  daughter  B* 
and  the  heirs  of  her  body,  and  fo  on  to  her  third  and  fourth 
daughters  in  tail ;  but  charged  with  180  Ai  to  h  fevied  out  of  the 
firji  annual  profiu^  and  to  be  .divided  equally  amongft  the  three 
younger  daughters  \  and  that  ther^ecutors  fliould  ftand  feifed  of 
the  premifes  for  fo  long  time  as  they  (hould  have  raifed  the  faid 
fum,  or  the  fame  ihould  be  paid  by  A.  or  her  hetrst  and  imme- 
diately after  die  raifing  or  other  payment  of  the  faid  fum  by  A. 
or  her  heirs ^  then  that  A.  and  her  heirs  (hould  enjoy  the  premifes 
for  ever.  The  <^e(lion  was,  Whether  A^  toof^  an  eftate  in  fee 
(imple^  or  in  tail  ?  which  quellion.  Lord  Mansfield  faid,  refolved 
itfelf  into  this;  Whether  Ihe  wotds  **  hiirsofA.i*  thrice  repeated* 
relative  to  the  redemption  of  the  term  hefted  in  the  executorsj 
Biould  be  conftrued  to  refer  to  the  fpecial  defignation  of  die  heirs 
to  whom  the  eftate  was  detifed  In  the  beginning  of  the  will,  or 
to  introduce  a  new  denomination  of  heirs,  and  to  amount  to  a 
revocation  of  the  exprcfs  eftate  tail,  and  the  remainders  over  given 
in  the  beginning  of  the  wilL  *  He  obferved,  that  the  word  hnrt^ 
in  the  latter  part  of  the  will,  was  ufed  in  contradiftin£lion  to  the 
fifters,  who  would  be  Ihe  heirs  of  A.  if  flie  had  no  iflue  ;  and  he 
concluded  with  delivering  the  opinion  of  the  court  of  B.  K.  that 
^.-took  an  eftate  tail.     Do^  v.  Fyldes^  Co%up.  833. 

5.  But  where  a  devife  was  to  A.  for  life,  and  after  her  death  te> 
J,  and  his  heirs  for  ever  -,  and  in  Cafe  of  the  death  of  J»  without 
any  heir,  then  to  C.  the  half  brother  of  J.  The  devife  to  C,  who 
was  incapable  of  taking  as  ^.'s  heir,  was  held  a  fee  mounted  upon 
a  fee,  and  fo  void.  Tilbury  v.  Barbut^  3  Atk.  617.  1  Vef  89.  S.  C^ 
Prejlon  v.  Funnel y  Ca.  temp,  Willes^  164.  S\  P. 

svineri49.  ^A.  b.  t)    Eftcitc-TaiK      Where   the    Limitation  is 

abridged  or  enlarged  by  Words  fubfequent. 

Se6}.  r.     Where  the  Words  abridge  ihe  Duration  of  the  EJlaie. 

T^EVISE  to  A.  for  life,  and  then  to  his  male  children  for 
^  their  lives,  and  to  the  male  children  defcending  from 
them,  and  upon  their  deceafe  or  failure  to  B.  and  the  heirs  male  of 
his  body  for  the  fame  term  of  life ^  and  upon  the  fame  terms  as  the 
devifor  intended  the  fame  for  A.  and  his  male  children.  After 
determining  in  C.  B.  that  A.  took  an  eftate  for  life^  it  was  next 
held  that  B.  alfo  was  entitled  for  his  life  only^  the  latter  words 
being  explanatory  of  what  heirs  were  meant  |  and  Le/uiiy*  Deswes^ 
8  Vin.  Abr.  258.  pi.  2^  was  cited.  Gombitle  v.  VTodimU.  Ca. 
temp.  fFilles,  592.  S^  Smerville  r.  SetbbrUfge^  6  Term  Rep. 
B.  R.  2x3.  and  White  v.  Collins^  (U.  a),  antef  //,  i. 
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Sea.  2.    Where  the  Words  fuperadd  a  new  Conrfe  of  Limitation 

to  the  Iflbe. 

1.  Devifc  to  L.  for  life,  then  to  the  heirs  of  the  body  of  Z,, 
and  their  heirs ;  and  if  (he  died  *<  without  fucb  heir  of  her  hodj^* 
then  over.  This  was  holden  an  eftate  tail  in  Z..  Morris  ▼• 
I^ay^  cited  2  Burr.  I  io2.  and  2  Jltk.  249.  See  Legat  V.  Sev^ell 
(B.  b-  3),  iij^.  pi.  I.  S.P. 

2.  One  devifed,  after  his  wife's  death  and  falling  of  iflue  of  her  Theabofe* 
body,  a  mefluage,  ^c.  in  K.  to  J.  H.  for  life,  remainder  to  the  .^''  F««e» 
iflue  maieof  y.  AT.  and  to  his  and  their  heirs,  (hare  aad  (hare  ^ferteif*^' 
alike  $  and  for  want  of  fuch  liTue,  to  die  iiTue  female  of  J.  H.  was  a  prettj 
and  her  and  their  heirs  j  and  for  want  of  fuch  iflue,  to  W^.  K.  in  S^Hfrntu? 
fee.     He  alfo  gave  houfes  at  M.  to  his  wife,  remainder  10J.H.  tiooll^'bi- 

firl^ei  and  from  and  after  the  determination  of  that  eftate,  to  mstoMni 
the   ijfui  malf  of  the  body  of  J.  H.  and  to  thAr  heirs  /  and  for  ^'^^^ 
want  of  fuch  iflue,  to  W^.  K,  in  fee,  with  a  provifo,  that  the  be-  «?ch'!lorJi 
qued  and  limitation  of  all  the  premifes  limited  to  J.  H*  ^indfisch  of  limicadoa 
ITue  male  anJ/ema/e  was  upon  fpecial  condition,  that  if  J.  A  or  iJi^^S* 
iis  ijpsey  or  any   of.  them,  fhould  alien;$te,  ^r..   the   bequcfts,  bythecoa.' 
(they)  (hould  pay,  isfc*  2000 /•  uoto  the  perfon,  isfc.  taking  next  aeaionin 
by  virtue  of  any  of  the  limitations.     Upon  a  recovery  being  fuf-  of  tiSTd^ife 
fered  by  J,  H.  of  the  eftate  in  M.  the  plaintiff  brought  his  bill  otthceiiat* 
for  payment  of  the  2000/.,  upon  which  a  qucftion  arofe,  Whe-  'nq««ftioo, 
ther  J.  H.  toak  an  eftate -tail  or  for  life  only  in  this  eftate  ?  In  Sl*!>t'ht''^ 
fupport  of  the  latter  conftru£kion  it  was  argued,  that  it  was  ex*  cft«te  in  K. 
preisly. limited  to  him  for  life,  and  the  fuperadditional  words,  «^i«^M 
after  the  words  of  limitation  to  the  iflue  male,  ftrongly  indicated  ^  i\J^^ 
the  teftator's  intention  ;  that  the  word  iffue  was  naturally  a  word  k^i/o  hb  •r 
of  purchafsy  and  though  confidered,  in  I'ome  cafes,  upon  a  will,  'i^  ^'^J* 
to  be  a  word  of  limitation,  yet  that  was  only  where  the  intent  of  y^^  ^^,^ 
the  teftator  required  it.     But  LordK.  Henley  was  of  opinion,  that  Buitbeex- 
y.  i/.  took  an  eftate-tail,  and  that  the  provifo  was  repugnant  to  *«"*»f  ^« 
the  eftate.     King  v.  Burchdl^  AmkU  378.     Fearnes  Cont,  Rem,  theWfue* 
4/A  edit.  252.     4  Term  Rep,  £,  R.  296.  note  {J).  S.  C.  was,  he  (aid, 

\tTy  ftron0 
againil  dietr  taking  in  fee  —Mr.  Feame  then  proceeds  to  (hew  that,  fb'^uld  it  be  urged,  thatthe  impUcatioii 
from  that  circumftance  mi^hi  hav;  been  fatiihed  by  an  eftate'tad  mJe  to  the  ifTue  as  furckafm^  fuch  a 
cooftrudion  would  either  have  rejedtd  (he  wotdttbeir  heirs f  ot  reduccxi  them  by  a  cinflrudti^e  ^ualtfica- 
ti<m  into  he'in  malt,  and  thu«  have  removed  the  only  objedion  afforded  by  the  ciicumftancct  of  the  cafe, 
Sfaioft  the  anceftor*t  taking  an  tftrnte-tmiL  Tm  foregoing  cafe  ia  alio  cited  in  %  Burr.  1 103.  but  inac- 
cuiatejy,  at  is  obferved,  both  by  Mr.  Ftame^  tod  in  a  note  in  3  Term  Rep.  fi.  R.  145. 

3.  Teftator  devifed  lands  to  G.  Grew  during  the  term  of  his 
natural  life,  and  after  his  deceafe,  to  the  ufe  of  the  tjfue  male  of 
his  body  lawfully  begotten,  and  the  heirs  male  of  the  body  oifuch 
iffue  male:  and  for  want  of  fuch  iflue  male,  remainder  over. 
G.  Grew  had  no  iflue  at  the  time.  The  court  of  C.  U.  held,  that 
that  he  took  an  eftate-tail ;  Wilmot^  J.  esfprefllng  himfelf  thus : 
<<  The  intention  of  the  teftator  clearly  was  to  give  6.  Grew  an 
*^  eftate  for  life  only  \  but  his  intention  alfo  clearly  was,  that  all 
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«*  the  fons  of  G.  Griw  (hould  take  in  fucceflion  ;  both  thefc  in- 
^  tentions  cannot  tate  phce ;  for  if  the  devrfee  G.  sGrtna  tiDok 
<<  only  an  edate  for  life,  his  fons  could  never  have  taken ;  and 
*f  although  it  eventually;  happened,  that  he  had  no  fons,  yet  we 
^^  muft  conQder  this  fcafc  as  if  he  had  had  iflue.  'nicrcfore,  to 
**  enable  the  fons  of  G.  Grew  to  take,  G.  Grew  muft  be  adjudged 
''  to  havtf  been  tenant  in  tail ;  for  the  teftator's  great  rntfention 
^  moft  clearly  was,  that  the  Innds  (hould  never  go  over,  but  npoh 
«  a  failure  of  iffue  of  G.  Grew.''  Roe  v.  Grew,'l  WHf.  32a. 
and  cited  7  Term  Rep,  £.  R.  534.  MinJbttU  v.  fafnty  i  Atk. 
4H.  S.  P.* 

4.  D^lfe  to  S.  for  life,  remainder  to  hts  eliefl)6n  and  his  iffue 
s    male  :  and  for  want  of  fuch  iffue  ofS,y  then  Over.  '  Ft  washeFd,  on 

the  authority  of  Lahglej  0.  Bafdwyn  (8  Vhi,  253.  pt.  16.  an*  iwf- 
ion  V.  Pamafi^  ib.  2^^.  fi,  22.),  that  S.  took  an  eftate-tai!  in  ire* 
inaihder.  Stanley  v.  Lennard,  Ambl.  355.  id  ptflnt  ift  Allanfan  t* 
Clltheroii),  I  Vef  24.  S.  P.  '       ♦ 

5.  Dd\ife  of  freehoU  lands  to  S.  and  the  heir's  of  his  body  latir- 
fully  begotten^  dtij^their  heirs  for  evfr^  charged  With  the  payttiertt 
of  8  A  a-year  uhto  M.  during  her  life  ;  but  in  cafe  S.  (honld  die 
xivithout  leaving  iffue'  of  his  body,  then  to  G.  and  his  heirs  for 
ever ;  chargeable  as  aforcfaid,  and  alfo  fubjefit  to  the  payment  of 

*  ^  100/.  unto  A,  within  one  year  after  G.  or  his  heirS  (hoiild  be 
poflefled  of  the  faid  premifcs.  S.  di^d  fcifed,  leaving  ifiue  a  fon, 
who,  it  was  contended,  took  a  fee  fimple,  the  words  "  heirs  tf  the 
**  W/*  operating  as  words  of  purchafe  to  anfwer  the  intent ;  and 
the  legacy  of  100/.  was  urged  as  a  ftrong  circumftancej  for  of 
ncceffity  the  teflator  muft  mean,  a  dying  without  iffue,  at  the 
time  of  S.'s  death  ;  (ince,  if  he  intended  the  legatee  fliould  wait 
till  a  total  failure  of  iffac,  fhe  might  wait  for  a  1 00  years,  or  for 
ever.  But  Lord  Mansfield  faid,  the  di(Hn£lion  was  between  a 
devife  of  lands,  and  ptrrfonal  eftate ;  in  the  latter  cafe,  the  words 
were  taken  in  their  vulgar  fenfe  5  which  was,  dying  wtthout  leaving 
iffue  at  the  time  of  the  death.  The  devife  was  to  S.  and  the 
heirs  of  his  body, '  and  their  heirs  for  ever ;  but  the  words  "  their 
•*  heirs  for  ever"  were  qualified  by  the  fubfequent  words,  "  in 
<^  cafe  he  Aiould  die  without  leaving  iffue  /'  which  clearly  (hewed 
it  an  eftate- tail;  and  then  the  tcftator  gave  it  over  to  G.  And 
the  other  judges  concurred.     Denn  v,  Shcnton^  Cowp.  410, 

6.  Devife  to  A,  for  life  without  impeachment  of  wafte,  and 
after  his  deceafe,  to  the  ijfue^  male  of  his  body  lawftdly  begotten^  nnd 
to  the  heirs  and  afftgns  of  fuch  ijfue  male  for  ttfer;  and  for  default  of 
fuch  iffue,  to  B,  and  his  iffue  male,  in  like  manner,  W^.  A.  fuf^ 
fered  a  recovery,  and  Hied  without  iffue.  On  ejeilmeiTt  brought  by 
a  remainder-man,  Lord  Kenyan^  Ch./ J,,  after  admitting,  that  it  was 
the  telbitor's  intent  to  give  A,  only  an  eftate  for  life,  obfervcd,  thait 
it  was  alfo  meant  that  the  fubfequent  limitations  (hould  not  takfc 
phce  until  all  the  male  defcendants  of  A.  were  extinft.  But  hoW 
could  this  be  efftdcd,  he  afked,  by  giving  A.  only  an  eftate  fof 
life,  lince  it  would  be  difficult  to  extend  the  fubfequent  limitatioQ 
(o  more  than  one  iqA  of  4-|  who  mult  hs^ve  Ukcq  the  abfoluto 
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istereft  In  the  eftate  ?  But,  even  if  thefe  words  comprehended 
all  the  male  ifTue,  as  tenants  in  common  in  tail ;  yetj  even  that^ 
he  added^  would  not  have  anfwered  the  devifor's  intenciohy  be- 
cnufe  there  were  no  crofs  remainders  between  them.  And  the 
court  of  B.  R,  inclined  to  think,  that  ^.  took  an  eftate  tail;  but 
fuppofing  he  took  only  for  life,  yet,  as  the  remainder  to  his  iflue^ 
and  the  other  fubfequent  ones  were  contingent,  they  were  barzedi 
by  y^.'s  recovery.     Denn  y,  Puchey^  5  Term  Rep,  B.  R,  299I 

7.  Where  a  devife,  however,  was  to  teftator's  wife  for  life; 
remainder  to  his  daughters  j1.  and  £.,  to  be  equally  dividf(t  between 
tbem^  not  as  joint- tenants,  but  as  tenants  in  common  ).i;/x.  the 
one  moiety  part  thereof  td  his  daughter  ^.,  and  her  heirs,  foe 
ever;  and  the  other  moiety  to  his  daughter  B,  (a  feme  covert) 
daring  the  term  of  her  natural  life,  and,  after  her  deceafe,  to  th$ 
ijfue  ^  her  body  lawfully  begotten^  and  their  heirs f  for  ever :  ths 
queftion  was,  Whether  B*^  who  had  one  child  living  at  the  time 
of  the  devife,  took  an  eftate  in  tail,  or  for  life,  by  this  devife  2 
In  favour  of  the  latter  conftru£lion,  the  fuperadded  words  of  limi* 
tation  to  the  IflTue,  and  ciVcumftance  of  B.*$  having  a  child  living 
at  the  time  of  the  devife  was  much  infifted  on ;  and  upon  thiis 
drftin£tion,  it  was  faid,  the  cafes  on  this  fubje£l  generally  turned* 
Lord  Kenyan — *^  In  a  will  iji^e  is  either  a  word  of  purchafe,  or  o£ 
**  limitation,  as  will  beft  anfwer  the  intention  of  the  devifor* 
<<  Now,  in  this  cafe,  there  is  no  doubt  about  the  intention  o£ 
*'  the  devifor,  who  devifes  his  eftate  to  his  wife  for  her  life,  and 
^  after  her  deceafe,  to  his  daughters  ^.  and  B,,  U  be  equally 
<^  divided  between  tbem^  as  tenants  in  common;  and  then  proceedis 
'*  to  (hew  how  their  ifTue  Ihould  take,  namely,  the  one  moiety 
**  to  A.i  and  her  heirs  for  ever;  and  the  other  moiety  to  J?.  for 
**  life,  and  after  her  deceafe,  to  the  ifliie  of  her  body,  and  their 
<'  heirs  for  ever.  Now,  if  the  devife  of  the  fecond  moiety  be 
*^  conftrued  to  give  an  eftate  tail  to  that  daughter,  the  eftate  will 
*<  not  be  equally  divided ;  for  then  the  ultimate  reverfion  of  it  wiU 
**  be  again  fubdivided,  and  the  firft  daughterj^  and  her  heirs,  will 
•*  take  a  moiety  of  this  reverfion,  over  and  above  the  firft  moiety •" 
And  his  lordftiip  inftanced  Doe  v.  Laming^  (X.  a)  pL  i^fup*  as  a 
cafe,  in  which  ♦«  heirs  of  the  bodyi^  (words  which  give  way  with 
much  greater  difficulty  than  the  word  *^  iJJueD  had  been  con* 
ftrued  this  way.  And  the  court  of  B^  R,  were  of  opinion,  that 
the  word  **  j//ue"  in  this  cafe,  was  ufed  as  a  word  of  purchafe; 
and  confequently,  that  the  children  took  an  eftate  ia  fee.  Doe  v. 
CoUisf  4  Term  Rep, '2^4,  See  Goodrigit  y.  Dunham^  Doufl.  25 1« 
and  ftated  in  tit.  Remainder  ( W),  pofl» 
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sviowM^  (B.  b)  Eftate  for  Life,  in  Tail,  or  Fee.     By  Words 

firft  limiting  an  Eftate  for  Life  [or  with  other 
Circumftances  of  Reftridion] :  And  herein, 

Si^»  z*     By  Words  giring  an  Eftate^  or  a  Pow^r  of  difpofal  for 

Life  aif/jT. 

t.  <'  T  GIVE  and  devife  all  my  real  edact  wherefoever  to  H*9  L.^ 
"^  ^*  and  S.,  and  their  heirs,  to  the  ufes  following:"  (then 
the  teftator  direAed  them  to  raife  i  ooo/.  for  a  particular  purpofe, 
and  added),  *'  my  will  is,  and  I  bequeath  all  my  real  eftate,  rx« 
*<  cepting  my  eftate  at  £•,  to  L.  /f.,  for  and  diiring4be  term  of  his 
^*  natural  life^  and  no  longer^  provided  he  alter  his  name,  and  take 
^  that  of  ic«)  and  live  at  my  houfe  of  B. ;  and,  after  his  deceafe, 
**  tofucbfon  as  bejball  havty  lawfully  to  be  begotten,  taking  the 
^<  name  of  ^. ;  and  for  default  oi  fuch  iflue,  to  W.  R.  in  fee." 
A  queftion  arofe,  Whether  L.  H.  took  an  eftate^tail,  or  for  life  i 
and,  in  fupport  of  the  former  conftrudion,  it  was  contended,  that 
the  word  **/on**  was  here  meant  as  "  nonun  c^UHiwim^**  Where* 
upon  a  cafe  was  ftated  for  the  opinion  of  the  judges  of  B.  JS., 
who  were  all  of  opinion,  (in  oppofition  to  a  prior  decree  made  in 
another  caufe  arifing  from  the  fame  will,  by  Sir  Jofepb  Jekyi^  who 
held,  that  L.  H,  took  an  eftate  for  life,  with  remainder  to  the 
eldeft  fon,  and  but  one/on^  for  life,)  that  he  muft,  by  oeoeflary  impli* 
cation,  to  effeQuate  the  manifc^ft  general  intent  of  the  teftator,  be 
conftrued  to  have  taken  an  eftate  in  tail  male,  he  and  his  heirs 
taking  the  name  of  R,^  notwithftanding  the  ezprefs  eftate  devifed 
to  him  for  his  life,  and  no  longer.  And  it  was  decreed  in  Chan* 
eery  accordingly ;  and  this  decree  was  confirmed  in  Dom.  Proc. 
Robinfin  v.  Robinfin^  i  Burr.  38.  3  Aik.  730.  a  Vtf.  325. 
5  Bro.  Far.  Ca.  278.  S.  C. 

2.  <<  Should  my  wife  be  enfient  with  child*  at  any  time  here- 
^<  after,  and  it  be  a  female,  I  give  and  bequeath  unto  her  the  fum 
«  of  2000/.,  and  if  it  be  a  male,  I  give  and  bequeath  my  eftate, 
^'  real  and  perfonal,  equally  to  be  divided  between  the  f^id  infant 
<<  and  my  fon  J.  W^t  when  the  faid  infant  fliall  attain  the  age  of 
**  twenty-one.  Item^  It  is  my  intent  and  meaning,  that  none  ofmj 
^*  children  Jhould  fill  or  difpofe  of  my  ejlatefor  longer  time  than  his 
<*  ///>,  and  to  thai  intent  1  give,  devile,  and  bequeath  all  the  reft 
*^  and  refidue  of  my  eftate  to  my  fon  J,  W.  and  the  faid  infant, 
^  for  and  during  the  term  of  their  natural  lives  i  the  remainder  tp 
*'  J,  G.  and  his  heirs,  for  and  during  the  lives  of  my  fon  J*  W* 
^*  and  the  faid  infant;  the  remainder  to  the  heirs tfthebodv of mf 
^*  fon  J.  W.  and  the  faid  infant,  lawfully  begotten  or  to  be  bet 
<'  gotten,  the  remainder  to  my  daughters,"  (^r.  No  other  fon 
^as  born.  The  queftion  was.  What  eftate  7.  W.  took  unde^ 
this  will  ?  It  was  held  in  the  court  of  B.  K.^  by  three  judges 
«aiiift  one  (Yates,  J.)>  that  7,  W,  took  only  an  eftate  for  iTfn 

^  but 
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but  this  judgment  was,  upon  an  appeal  to  the  Excheqtier-chamber, 
rcverfed  bv  a  majorit]^  of  the  judges^  who  were  of  opinion,  that 
J»  W*  took  an  iftate^taiU  Afterwards  an  appeal  -was  brought  to 
thcHoufe  of  Lords  from  this  judp:ment  of  reverfal;  but  the  fuU' 
was,  at  length,  compromifed.  Perrin  v,  Biake^  4  Burr.  2579. 
X  Blackft.  6f2*  I  Doug/.  379.  Notr^  Harg.  Law  Tra8s^  490. 
574.     Feornis  Cont.  Rem.  239.  ^th  edit.  S.  C. 

3.  Teftator  devifed  lands  to  his  wife  for  life  y  remainder  to 
truftees  to  prcfcrvc,  ^c. ;  and,  after  her  deceafe,  he  gave  the  fame 
to  his  daughter  for  her  life;  remainder  to  the  Utnt  truftees  topre^ 
ferve  contingent  remainders  during  her  life  /  remainder  to  the  heirs 
rfber  body  lawfully  begotten  \  remainder  to  teftator^s  grandfon  in 
fee :  and  he  added,  *<  It  being  my  will  and  meaning,  that,  after 
<*  the  deceafe  of  my  f^id  wife,  myfaid  dauber  frail  have  onh  an 
^*  efiatefor  life  in  tbepremifess  and  that,  after  hcf  deceafr,  it  fliall 
<^  |ro  to  the  heirs  of  her  body  1  and,  in  default  of  fuch  heirs^ 
*<  (hoald  veil  in  my  grandfoft  and  his  heirs;  and  that  my  faid 
'<  daughter  (hall  not  have  any  power  to  defeat  my  intent/'  And 
he  gave  power  to  his  truftets  to  do  all  necejfary  aBs  to  effeBuate  his. 
intention.  After  the  wife's  death,  a  bill  was  filed  by  the  grandfon 
to  have  a  conveyance  made  by  the  truftees,  in  which  the  daughter 
fliould  be  only  tenant  for  life,  remainder  to  her  iiTue  in  ftriA  fct<* 
tleroent.  To  this  bill  (he  demurred,  on  the  ground  that  (he  was 
feifed  of  a  vejled  ejlate-tail.  And  the  court  determined,  that  both 
the  wife  and  the  daughter  took  clear  legal  eitatrs,  and  that  the 
rAaXes  de^fed  to  the  truftees  were  only  pur  autre  vie,  and  the 
powers  given  them  by  the  fubfequent  claufe  were  only  incident 
to  their  chara Aer  of  trujlees  to  preferve  contingent  remainders  /  and 
allowed  the  demurrer.  And  Lord  Loughiarwgb,  one  of  the  Lords 
Commiflioners,  after  obferving*  that  the  operation  of  the  fob* 
fcquent  words,  which  went  in  reftri&ion  of  the  daughter's  eftate^- 
'  was  a  proper  queftion  for  another  jurifdi£lion,  faid,  that  thefe 
words  were  not  ftronger  than  the  words  ufed  in  other  cafes,  as  in 
RMnfin  y.  Upbinfon^  pL  i*  fup.  Thong  v.  BeJferi^  i  Bro.  Ca. 
Cb.  313. 

teB*  2.    Where  there  are  Limitations  to  Truftees  to  preferve 

contingent  Remainders. 

I.  Devife  to  C^fe/r  life^  remainder  to  A.  and  B.  and  their  heirs 
fofitppori  contingent  renunnders  during  the  life  of  C,  remainder  to 
$b€  heirs  rf  the  body  of  C.  lawfully  begotten.  Upon  a  queftion^ 
whether  C  took  an  eftate  tail  or  for  life,  a  cafe  was'ftated  for  the 
•pinion  of  the  judges  of  &  R.^  who  all  certified,  that  an  eftate 
tail  in  remainder  vefted  in  him.  Coulfon  v.  Couljon,  2  Stra.  1 125. 
a  Ati.  246.  S.  C.  Hodgson  V.  Amhrofe^  I  DougL  337.  S.  r. 
See  JThiie  v.  UHntOf  l  Bro.  Ca.  Cb.  219.  noU. 

a.  Teftator  devifed  all  thofe  his  eftates  or  farms  at  C.  unto  his 
brother  E.  S.  during  his  natural  life,  with  power  of  jointuring ; 
ud  after  his  deceafe  to  fuoh  child  or  childRn  as  ihould  lawfully 
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be  begot(<A  by  him,  the  ro^^les  to.  hp  .preferred  before  the  femaks^ 
and- they  to  fucceed  agco^dUig  to  their  births }  and  in  crufl:  topre- 
letve  the  contingent  remainders  from  being  barred  during  the  life 
of  the  faid  E,  S.  he  give  ^he  faid  e(tat/es  to  R.^  and  after  the 
deceafe  of  his  faid  brother,  and  on  failure  of  iflue  as  aforefaid,  he 
gave  the  faid  feveral  ffiatis  and  farms  to  his  brother  G.  S.  and  the 
heirs  of  his  hdy,  the  males  bawtg  preference  as  afcrefaid^  andfuc* 
feeding  a£€er4ing  U  their  births f  and  to  frefetve  the  contingent  remain^ 
dersfrom  hiing  barred  during  the  life  df  the  faid  G,  S.,  he  gave  the 
faid  eficdes  and^faetnfis  to  the  faid  R  »  and  on  failure  of  iflue  of  G.  £. 
then  9VHer..  ,£•  £•  fli$d  without  if&ie.  Tbexjueftion  was.  Whether 
G.  S.  .tookan^^igfityijt  or  for  Ufe  only  ?  And  the  court  of  Chan- 
cery, stfter  ded^riiggi  fbat  tjlie  whole  inheritance  was  not  vefted  in 
thC'Ar-ui^C  in  j^Us-c^e,  but  that  he  tfnk  only  a  defcendibie  free* 
holq  ftrui^ng.'t^  )i^  o|  Gv^M  f^r  tti&  word  ejlates  there  only  meant 
t)^.lhing|taftd  ii%t.ti;K  intejneft,  U*beitig  coupled  with  the  word 
j^(^i««r.9i>4^3(9  by  inferting  the  limitation  to  the  truftee  next 
.^ff  th\6r|o J^..^.  toe  cafe  would  be  like  Ccuifon^'v*  Coulfon^  pli  u 
ft^.  \but,flot  <|uiWfo  (Irong,  becaufe  the  eftate  was  not  given  to 
^.tSi  e^prefsly  for  Vife^  held,  that  Gp  S.  was  entitled  to  an  eftate 
la»l«     Sqyef:y*MfiJiern$ein^  Amk:  2^,-    See  (B.  b.  3)  it^.  pL6$ 

(B.  b.  2)  Eftate  for  Life,   or  in  Tail.     Where  th« 
LimitatioDS  are  partly  legal  and  partly  equitable* 

• 

1.  T^EVISE  to  truftees  to  pay  the  rents  and  profits  to  A.  (a 
.  4^  feme  covert)  for  her  feparate  ofe,  during  her  life,  and  after 
her  dfceafc  **  to  the  wfe  of  the  heirs  of  the  body  of  A.  lawfully 
^<  ifluiDg,  the  eider  effuch  tjfftie^  and  his,  her^  and  their  heirs  to  in" 
**  berit  and  take  place  before  the  younger  of  fucK  iffue^  his^  her^  and 
M ihdr  heirsy^  with  remainders  over  in  default  of  fuch  iifue.  A. 
entered  and  died,  leaving  two  daughters  B,  and  C.  For  B.  the 
eldeft  daughter  it  was  argued,  thaf^.  the  mother  took  no  legal 
ifiatti  and  her  heir^  mufl  therefore  take  as  pun^chafers^  viz.  the 
eldefl:  of  thofe  who  (hould  anfwcr  that  defcription  at  her  death; 
and  that  the  plain  intent  of  the  teftator  would  confine  it  to  an 
«ftate  tail :  and  accordingly  the  court  of  C.  A  to  whom  the  cafe 
<was  referred^  certified  their  opinion  that  B,  took  in  the  firft  place 
<a«  effate  tail  in  the  ^hole  of  the  premifes^  with  remainder  in  tail  to 
C  the  youn^eft  daughter,  with  remainders  over.  Henry  v«  jPw- 
iW,  2  Blad^.  Aep.  I002.  iandys  v«  Dixv^eOy  cited  2  Fef  652. 
'66 1.  S.P. 

a.  Teftator  4evi(ed  lands  to  truftees,  upon  truft,  that  they, 
their  heirs  and  aiEgns  ihouid  yearly,  by  equal  quarterify  payments, 
by  and  out  of  the  rents  and  profits  of  the  premifes,  after  dedtid- 
ing  rates f  Jaxes^  repatrs^  ysmd  esfpences^  ^^yfach  clear fum-^^  flwuld 
then  feoUio  to  his  brother  C  5«  and  his  aflrgns,  during  his  natienil 
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/r^,  -and  after  his  dcceafc  to  the  ufe  and  behoof  of  the  heirs  male  of 
the  l)ody  of  the  faid  C  ^.lawfully  to  be  begotten,  as  they  fiiouid 
be  in  priority  of  birth;  and  In  default  of  flich  iffbe,  remaindet 
OTer«  Lord  Thurhnv  was  of  opinion,  that  the  truftecs  being  to 
pay  the  taxes  and  repairs^  muft  have  an  intereft  in  the  premifes  ; 
and  therefore  that  the  legal  cftate  i*or  the  life  of  C  S.  was  in  them, 
and  that  C.  5.  had  only  an  tqmtable  eftate  for  life,  and  the  fubfe^ 
quent  eftate  being  executed  could  not  unite ;  and  of  courfe,  that  a 
recovery -fufFcred  by  C*  S,yr9LS  void.  But  if  it  were  only  doubt-^ 
fuU  he  would  not,  he  (aW,  oblige  the  purchafer  to  take  fuch  title* 
Shapland  v.  Smithy  i  Bro»  Ca*  Qh,  75.  Salvtn  v.  Thornton^  ib.  73, 
noie^  and  dated  in  Recovery ^  (I)/S^.  S.  P. 

.3.  Devifc  to  truftecs  and[  their  heirs,  upon  truft,  toftand  feiftd 
of  the  lands  during  the  life  of  teftator's  fon  J»  to  fuch  ufe  and 
behoof  as  after  mentioned,  viz,  that  the  truitees  (hould  yearly, 
and  every  year  during  the  life  of  the  faid  J:  take  and  receiw  the 
rentSy  ijfuesy  and  yearly  pr^ts  of  the  premifes  ^tlxi^  the  tcftator  ordered 
that  fuch  rents,  iffues,  and  yearly  profits  (hould  be  applied  for  the 
fubftflence  and  maintenance  of  the  faid  J.  during  his  life;  and  after 
bis  deceafe,  he  devifed  the  fame  premifes  unto  the  heirs  of  the  body 
of  the  faid  J.  lawfully  to  be  begotten ;  and  for  default  of  fucn 
iflue,  thth  to  his  own  right  heirs.  The  court  of  B.  R.  held,  that 
the  ufe  was  not  executed  in  the  teftator's  fon,  but  in  the  truftees^ 
Jering  his  Ijffi  from  the  nature  of  the  truft  to  receive  and  pay  over 
tbe  profits  i  and  the  application  dire£ted'for'  the  fub(iftence,  anA 
tnaintentnce  of  the  fon,  by  which  the  teftator Teemed  to  invefl: 
the  truftecs  with  fome  degree  oi  difcretknary  ^cw^r  in  that  refped. 
And  there  being  nothing  in  the  nature  of  the  truft  to  prevent  the 
limitation  to  the  heirs  of  bis  body  from  being  an  ufe  executed^  they 
held  the  two  limitations  did  not  unite,  fo  as  to  give  J.  an  eftate 
tail.     Silvejier  v.  Wilfon^  2  Term  Rep.  B*  R.  444. 

4«  Devifc  to  A.  and  B.  and  their  heirs,  in  tru/l  to  permit  C,  % 
fetne  covert,  to  receive  the  rents  during  her  life  for  her  feparate 
ufe,  and  after  her  deceafe  to  the  ufe  of  htr  firft,  and  other  fons  fue- 
(Seffively  in  tail  male,  remainder  to  the  ufe  of  her  daughters  as 
tenants  in  common,  in  tail,  and  in  default  of  fuch  iffue,  uponfur^ 
iber  trufl^  to  permit  D.  another  feme  covert  to  take  the  rents -for 
her  fole  ufe  during  her  life,  with  the  like  limitation  as  before  to 
her  iffue,  and  afterwards  with  fimilar  difpofitions  for  the  benefit 
of  iS.,  another  feme  covert  and  her  iffue.  The  court  of  K.  B.  to 
whom  this  cafe  was  referred,  certified  thus :  *<  We  are  of  opinion 
^(  that  the  legal  eftate,  by  way  of  ufe  executed  in  fee  fimple,  vefted 
<<  in  (the  truftecs),  that  conftru£tion  being  neceflary,  a^  we  con- 
«<  cetve,  to  give  legal  effe£t  to  the  teftator's  intention  to  fecure  the 
s^  beneficial  intereft  to  the  feparate  ufe  of  the  feveral  feait9 
l<  covert."    Harton  ▼.  Harton^  *7  Term  R^p.  B.  R.  65^, 

See  (I4.  a)  fup.ft^.  2.  n.  3.  pi  3, 41 
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(B.  b.  3)  Eftatc  for  Life  or  in  Tail,  in  Equity :  And 
herein  of  Trufts  executed^  and  executory.    [Su/>i>L 
.  Jl£iion^\ 

!•  npHE  following  is  a  more  circumftantial  flatement  of  the  cafe 
^  of  Legai  V.  Sewell^  than  that  contained  in  8  Vin.  Ab,  254, 
pi.  17. — Teftator  diredlcrd  his  perfonal  eftate  to  be  laid  out  in 
lands,  and  the  fame  to  be  fettled  and  intailed  on  A.  for  life^  and 
after  his  deceafe  to  the  heirs  male  of  his  body,  and  the  heirs  male  of 
the  body  of  every  fuch  heir  male^  f ever  ally  and fucce/j^vely  as  theyjhouid 
ie  irt  priority  of  birth  and  finiority  of  age^  every  eider  and  the  heirs 
male  rfhis  body  to  be  preferred  to  ei>€ry  younger ;  and  for  want  of 
fuch  ifiue  remainder  over.  On  a  cafe  directed  for  the  opinion  of 
the  court  of  B.  R.f  three  judf^es  againft  one  held,  that  it  was  an 
edate  tail.  Though  it  is  faid  by  Fin.y  in  the  fide  iiote,  and  in 
P.Wms.f  that  the  parties  agreed;  yet,  in  2  Vef,  657.,  Lord 
Hardwicke  is  dated  to  have  faid,  that  Lord  Cowper  thought  him* 
felf  bound  to  agree  with  the  three  judges,  and  fo  decreed.  See 
Morris  V.  Legay  (A.  b.  2)9  fup.  fee.  2.  pL  \, 

2.  A*  by  will  gave  300/.  to  her  daughter,  to  be  Taid  out  in 
land,  to  be  fettled  to  the  nfe  of  her  faid  daughter  and  her  children^ 
and  ifjhe  died  without  iffue^  remainder  over.  The  daughter  mar- 
ried \  and  after  her  death  a  bill  was  brought  by  the  halband  to 
have  the  money  laid  out  in  land,  and  the  land  fettled  on  him  for 
life,  as  tenant  by  the  curtefy,  or  otherwife  to  have  the  intereft 
of  the  money  for  life.  The  court  held,  that,  if  it  had  been  an 
immediate  devife  of  the  land,  the  daughter  would  have  been,  by 
the  words  of  the  will,  tenant  in  tail,  and.confequently  the  huf- 
band  would  have  been  tenant  by  the  curtefy;  and  that,  in  the 
cafe  of  a  voluntary  devife,  they  muft  take  it  as  they  found  it,  and 
accordingly  decreed  for  the  hufband.  Siveetapple  v.  Bindoh^ 
2  Vern.  536. 

3.  Lands  were  deyifed  to  trudees  and  their  heirs,  in  tmft 
(fubje£t  to  the  payment  of  tedator's  debts,)  after  the  marriage, 
l^c.  of  /).,  to  convey  them  to  the  ufe  of  J5.  for  her  Hfe^  without 
impeachment  of  wade;  remainder  to  her  hufl)and  for  life ;  re- 
mainder to  the  ijffise  of  her  body;  remainder  over.  A  quedion 
arofe,  whether  D,  was  tenant  for  life,  or  in  tail.  Lord  TaBfoi 
faid,  had  it  been  the  cafe  of  an  immediate  devife,  he  (houldhave 
had  no  difficulty,  ia  determining  it  an  edate  tail*  He  thought  in 
cafes  of  trufls  executed^  or  immediate  devifes,  the  conftru£lion  of 
the  courts  of  law,  and  equity  ought  to  be  the  fame,  for  there  the 
tedator  did  not  fuppofe  any  other  conveyance  would  fie  made. 
But,  in  executory  trufis^  he  left  fomethiag  to  be  done ;  the  trufts 
to  be  executed  in  a  more  careful,  and  accurate  manner.  And  he 
accordingly  decreed  that  27.  had  but  an  edate  for  life,  lard 
GUnorehy  y.  Bofville^   Ca»  temp.  Talb.  3.     See  Leonard  v.  Lard 
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Sttjex^'  8  yin.  Mr.  322.   pL  3.    and  Stamfords*  Hoiart,  tp  /^ir* 
jfM  260.  pL  4,    I  £r0.  Par.  Ca,  228.  S.  C. 

4.  Devifc  of  lands  to  truilees,  and  their  heirs,  in  truft  to  ftU, 
and  with  the  money  arifing  thereby  to  punzhafe  other  lands  or  (lock« 
and  then  to  permit  A.  and  his  alTi^us  to  receive  the  intereft  and 
profits  thereof  during;  his  life  ;  and  after  his  deceafe^  to  permit  B, 
to  receive  the  intereft  and  profits  of  the  faid  money,  or  the  rents 
and  profits  of  the  faid  lands,  if  unfold,  or  fuch  other  lands  as 
fliould  be  purchafed,  during  his  natural  life^  and  after  his  deceafe^ 
then  in  truft  for  the  ufc  of  the  ijfue  of  his  body  lawfully  begotten  \ 
remainder  over.  The  Mader  of  the  Rolls,  after  obferving,  that 
the  power  devolved  upon  the  court  in  what  manner  to  lay  out  the 
money ;  that,  where  lands  are  to  be  /tattled  to  one  for  life,  and 
after  his  death  to  tlK  iHue  of  his  body,  ther«  was  no  cafe  in 
which  fuch  a  limitarion  had  been  conilrueJ  an  ellate  tail ;  that, 
in  SweetappU  v.  Bindon^  there  was  no  eilate  for  life  particularly 
given  before  the  word  *'  j/p^"  which  diftinguiJhed  it  from  the  cafe 
before  him,  decreed,  upen  the  authority  of  Lord  Glenorchj  v. 
Bo/vil/e,  that  B.  was  entidcd  but  to  an  eftate  for  life.  Meure  v. 
Meure^  2  jfti,  265. 

5.  'IVftator  directed  his  truftecs  to  convey  lands  to  the  ufe  of 
his  daughter  for  her  life,  and  fo  as  ihe  alone,  or  fuch  perfon  as 
(he  (hould  appoint,  (hould  receive  and  take  the  rents  and  profits 
thereof,  and  fo  as  her  hujhand  was  not  to  intermeddle  therewith  :  and 

from  and  after  her  deceafe,  in  truft  for  the  heirs  of  the  body  of  the 
faid  daughter  for  ever*  The  principal  queftion  is  ftatcd  to  have 
been,  Whether  the  truft  was  executed^  or  executory  ?  For  tliat,  if 
executed^  the  daughter  was  then  tenant  in  tail ;  if  executory,  for 
life  only.  Lord  Hardwitke  confidered  the  truft  as  executory  i  that 
the  court  were  to  dire£k  the  parties  how  to  convey.  He  faid  the  . 
court  had  taken  much  greater  liberties  in  the  cdnftru£2ion  of 
€xecutcry  trufts,  than  where 'the  trufts  were  a£tually  executed  i  and 
the  point  which  had  governed  them  had  been  the  intention  of  the 
teftator^  which,  in  this  cafe,  manifeftly  appeared  to  be,  that  the 
huffaand  fliould  have  no  manner  of  benefit  from  the  eftate,  either 
in  the  lifetime  of  the  wife,  or  after  her  deceafe ;  an  intention 
inconfiftent  with  the  daughter's  taking  an  eftate  tail,  fince  the 
lio(band  muft  then  (there  being  ifTue)  be  entitled  to  be  tenant  by 
the  curtefy.  And  he  held,  that  flie  took  an  eftate  for  life ;  and 
direAed  a  conveyance  to  her  ifiiie  as  purchafers.  Roberts  v.  Dix^ 
nveil^  I  jltk  607.     White  v.  Carter ^  AmbL  670.  S.  P. 

6.  A.  devifed  lands  to  truftees  and  their  heirs,  in  truft,  by  rents 
and  profits,  fale  or  mortgage,  to  pay  his  debts,  CsTr.,  and  after 
payment  thereof^  and  fubje£l  to  a  term  of  500  years,  which  he 
created  for  payment  of  his  legacies,  and  of  a  life  annuity  to  his 
fifter,  he  devifed  the  fame  premifes  to  the  faid  truftees  and  their 
heirs,  in  truft,  as*  to  a  moiety,  after  limitations  to  T.  and  the 
heirs  of  his  body,  fimilar  to  the  foll9wing  ones  to  B, :  To  the  ufe 
of  his  nephew  B.  for  the  term  of  his  natural  life,  without  im- 
peacbmeoc  of  wafte ;  and  after  the  determination  of  that  eftate^ 

t^ 
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i9  ihi  pitne  irujiies  during  the  life  <f  B.  U  pnferve  epaUngent  re* 
mainders  I  and  after  his  d^ceafe,  then  to  the  ufc  of  the  heirs  of 
the  body  ef  B.  lawfully  begotten ;    remainder  over.      T.  dying 
without  iflue,  the  queition  waS|  Whether  B.  took  an  efiate  tail, 
or  for  life  only,  by  the  will  ?  The  Mafter  of  the  Rolls  admitted  this 
to  be  a  truft)  and  not  a  legal  ellate  ;  yet  he  decreed  that  B.  was 
entitled  to  an  efiate  tail,"  aa  it  was  the  cafe  of  an  immediate  devife, 
and  not  of  lands  to  be  fettled.     Upon  an  appeal  to  Lord  Hard-' 
nvicke,  he  agreed  that  this  devife  was  only  a  truil :  the  intentioa 
here,  he  faid,  was  clear,  that  the  words    <'  heirs  of  the  body"* 
fliould  be  taken  as  words  of  purchafe,  and  not  of  limitation, 
which  intention,  in  a  devife  of  m  truft  in  equity^  the  court  were 
bound  to  carry  into  execution.     He  faid,  that  as  to  the  di(tin£lion 
between  trufts  executed  and  executory,  it  had  never  been  eftabliihed 
by  any  diredl  refolution,  and  that  all  trufts  were  in  notion  of  law 
executory.     And  his  Lordfhip  reverfed  fo  much  of  the  decree  at 
the  Rolls  as  gave  B.  an  efiate  tail.     Bagjifaw  v.  Spencer^  i  Vef. 
14a.  2  Atk.  246.  570.  577.   I  C^llec.  Jurid.  378.  S.C. 
Mr.  Ftamt,  '    7.  But,  in  a  fubfequent  cafe  of  a  devife  to  truftees  and  their 
in  hisCwr.    heirs,  upon. truft,  out  of  the  rents  and  profits,  to  raifc  500/.  for 
edu!  1V7.  */  teftator's  five  grand-children,  and  fubjei^  thereto,  to  the  ufc  of 
/r;.  after       T,  R.  for  Ife,  fub]e£t  to  his  qualifying  himfelf  according  to  a 
flKingthe     pjovifo  thereinafter  Contained,  with  remainders  to  the- faid  truf« 
£i$"4eciCon  "tces  Bod  their  heirs  t$  preferve  contingent  remainders,  with  re- 
much  at        mainder  to  the  ufe  of  the  heirs  male  of  the  faid  T.  R.  and  their 
!:«dl^u>r°*  ^"^'  provided,  that  in  cafe  T.  R.  fliould  die  without  having  any 
comparifon    ijue  male  cf  his  body  living  at  his  death,  then  he  charged  the  faid 
between  this  premifes  with   100/.  a-piece  to  two  nieces,  if  then  living,  at 
"^*^1^^  their  age  of  21,  and  he  empowered  his  truftees,  after  the  death 
V.  Spenar/i    of  T.  R.  tuithout  iffuc  male  as  aforefaid,  out  of  the  rents  and  profits, 
aid  ihews      to  raife  and  pay  the  fame ;  and,  for  want  of  fuch  ijfue  male  of  the 
**l*'',r!;-  „  faid  T.  R.,  then  he  devifed  the  premifes   (fubjca  to  the  faid 
the  attempt    500/.  and  2oo/.]  to  the  uie  ot  all  and  every  bis  laid  five  grand* 
of  Lord        children,  or  fuch  as  (hould  be  living  at  the  time  of  failure  of 

r'to*rewri-  '^^^  "^*'^  ^^  ^'  ^'  ^'  tenants  in  common  in  fee  :  provided  that 
cUc  them,  T.  R.  fliould,  upon  the  teftator's  death,  be  placed  in  fuch  bufi- 
thty  are  p^f^  q^  profeffion^as  therein  mentioned ;  and  in  cafe  he  refufed  or 
riiiwfth"  negleaed  fo  to  do,  then  the  e ft  ate  ib  before  limited  to  T.R. 
each  other;  during  his  life  fliould  ceafe  and  be  void,  as  if  he  had  been  dead, 
and  that  the  ^„^j  ^^i^^  fj^g  fji^  ptemtfcs  fo  limited  to  T.for  hislife^  andhisiffiu 
InVad,  R-^  mtf/f  as  aforefaid,  fliould  go  over  to  fuch  of  his  grand* children  as 
cftabiiihed  (hould  be  then  living.  The  queftion  was.  Whether  7*.  R*  took 
the  analogy  an  c  (late  for  life  or  in  tail?  Lord  Keeper //if/7/ry,  after  ^dmit- 
eftrn?a!^'  ting,  that  the  whole  fee  was  in  the  truftees,  and  that  this  wa^ 
uuftt  txt"  the  cafe  of  a  truft  in  equity,  faid,  that  was  not  very  material  in 
euted.  iii^  ^jife  before  him,  as,  by  the  will,  the  truft<s  wett  fully  limited 

f^^^^^  ond  declared.  For  he  thought  it  very  dangerous,  that  a  difierant 
conAru£lion  fliould  be  put  upon  words  of  limitation  in  cafes  of 
truft^i,  and  legal  eftates,  except  where  the  limitations  were  inv- 
perfoS^  andfometUngfeemed  left  to  be  done  by  the  trujlies  in  thefrj 

place^ 


place f^dHi-coHfiqutfHly^Jttondi^ils^.Fy  that  C9artt.  ^e•tbeIl!p^)ceeded 
to  argue,  from  dtiTeTcnt  parts -of  the  wiUy  tli«4  k  was  the  msnifeik 
intcntioti  of  the  teftatOff  \th»k  '*T^  R»  ihooid'  take  ^sn  edare  tail; 
and. endeavoured  to  recQxvcHe* this  cafe  with  tl\at  oT  Bngjbtnvr.. 
Spefuer^  which  bad  been  iirged  againft^Mnicbaconftrudioo,  by 
diftipguifliiog  between  tbci  words  of  the  'difpofmons  in  the  two' 
wilifi.  .    And  he  accordingljr  decreed)  that  Tk  R.  took  an  e/laU 

tgiJv     Jfright  w.PiarJhnf-iJfaL  25^' 

8.  Devife  of  lands  to.a  truftee,  in  troft  to  pay  the  rents  and 
profits  to  S.  for  her  feparste  ufe  for  life,  and  after  her  deccaie,  to 
pay  the  fame  to  E%  her  fon  (the  plaintiflF)  far  Hfe^  'aiKl  afterwards 
to  pay  the  fame  to  the  heirs  of  hit  body;  and  for  want  of  fuch  ifiae, 
over.  Upon  a  queftion,  Whether  E.  was  entitled  to  the  lands 
in  taily  or  for  life  only  ?  Lord  Hardwkke  hid  it  down,  that  he 
was  not,  in  a  court  of  equity,  to  oi^er-rule  the  legal  conilru^iioa 
of  a  limitation}  unlefs  a  contrary  intent  of  the  teftator,  or  author 
of  the  truft  appeared .  by  plain  evcprejiiofty  or  necejfary  implication  f 
but  here,  admitting  it  as  ftrongeft  for  the  defendant,  it  was 
doubtful,  and  in  equilibria*  He  diftinguiOied  between  this  cafe  and 
that  of  Bagfl}aw  v«  Spencer^  which  was  prefied  upon  htm,  by 
faying,  that  his  opinion  in  that  cafe  turned  upon  there  being 
truftees  to  preferve .  contingent  remainders.  And  he  decreed  a 
conveyance  in  tail  to  E.     Garth  v.  Baldwyny  2  Vef.  646. 

9*  Teftator,  after  giving  lands  to  truftees  and  their  heirs,  to  the  The  re- 
intent  that  his  fifters  .fhpuld  receive  thereout  a  life  annuity,  an^}  P^'^«^  ^^w- 
fubje£l  thereto,  in  trudfor  P.^ir /^;  remainder  to  truftees  to  tha['thc**''  ^ 
prejervff  &c. ;  remainder  to  the  heirs  of  the  body  of  P.;   remainder  Loid  Keep. 
to  his  own  right  heirs ;  gave  the  refidue  of  his  peribnal  eftate  to  ^^''  opinioa 
truftees,  to  buy  lands  in  fee  iimple,  which  he  dire£led  (hould  ^fratitfac- 
remain,  continue,  and  be  to,  for,,  and  upon  fuch  and  the  like  cory  to  the 
eftates,  ufes,  i^r.  as  were  by  him  before  devifed  of  and  concerning  *>Y'"6"«- 
bia  lands  before  devifed.     Upon  a  queftion.  Whether  P.  was  en*  j^i/  Pf^rnt 
titled  to  an  eftate  tail,  or  for  life,  in  the  lands  to  be  purchafed  ?  in  th;  4th 
Lord  Keeper  Henley  was  of  opinion,  that,  in  cafes  of  impetfeS  J,jj^'^-  ®^  **'* 
trufts  only,  a  court>of  equity  could  make  a  different  conftru£tton  /Vi6.'ob« 
from  a  legal  limitation.     In  the  cafe  before  him,  he  faid,  there  Serves,  ic  ti 
was   no  reference  to  the   truftees.     Without  that  ingredient  Ji*',®"^^*^ 
he  could  not  find  any  cafe  where  the  court  had  given  a  different  \^  thu  cife^ 
meaning  from  what  a  court  of  law  would 'on  a  legal  limitation,  carried  the 
Nothing  was  left  to  the  truftees  to  be  done,  but  to  buy  the  land,  ^*'^;^"^'°^;. 
The  teftator  had  declared  the  ufes  of  the  land,  when  purchafrd.  comfttnce'' 
In  Papillon  v.  Vnce  there  was  a  dire£lioi)  to  the  truftees  to  convey  ©f » dinaitn 
and  fettles  but  there  was  no  fuch  direction  in  the  principal  cafe.  J^J/of^/i- 
AufteH  V.  Taylor^  Amb.  376.  ture  conn*^^ 

0nct  hy  th§  tnifttet,  to  its  utmijt  i.tfutt* 

10.  Teftator  •devifed  his  eftates  to  truftees  and  their  heirs,  to 
raVfe  money  (in  aid  of  his  perfonal  eftate)  for  payment  of  his 
debts;  and  after  payment  of  debts,  and  alfo  after  limitations  to 
his  youngcft  fon,  and  the  heirs  of  his  body^  fi^iiiiar  to  the  fol- 
lowing 
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lowing  ones  to  XT^  to  tbe  ufe  ofhit  ton  W.  fir  0ni  Jurhg  Hf 
naiuril  life^  wtihwt  impiacbmint  of  wqfii^  and  after  bis  diceafi^  U 
the  ufe  of  tbe  bnrs  mUJi  of  tbe  body  of  Us  faid  fen  lavffuUy  hgotten, 
feveraltyi  refpt8ivel%  ond  in  remainder ^  tbe  one  after  tbe  etbtr^  as  tbey 
and  every  vf  tbemfieedd  he  infeniority  efage^  and  priority  -ef  birtb  / 
with  lemaincier  oven  Powers  wert  given  the  font,  whilftin 
pofieiBon,  of  leafing,  making  jointures^  and  charging  with  por- 
tions. Upon  a  claim  bv  the  adminiftratriz  of  W.  to  the  amount 
of  an  incumbrance  affemng  the  eftate,  paid  off  by  J9^*,  one  point 
infifted  on  was,  that  W.  was  tenant  in  tail,  and  therefore  his 
paying  off  the  incumbrance  was  in  exoneration  of  the  eftate*  On 
the  other  hand,  it  was  contended,  that  he  took  an  eftate  for  Ufe 
only  ;  and  in  fupport  of  the  latter  opinion,  Bagjbaw  v«  Spencer^ 
{pi.  6.fyp.)  was  urged  as  exadly  analagous*  Lord  Ch.  Thurkw^ 
aJFter  obferving,  that  the  cafe  before  him  was  a  queftion  in  equity^ 
on  account  of  the  truft  for  payment  of  debts,  faid,  tbe  difficulty 
arofe  from  the  cafe  of  Bagfbavf  v.  Spencer^  He  could  not  dii* 
tingui(h  the  cafe  of  IVrigbt  v.  Pearfon  from  the  principal  one. 
He  knew  Lord  Hardwicie  did  frequently  ftate  the  circumftance 
of  there  being  trufites  to  preferve  eontingeni  remainders^  as  varying 
Bagfbaw  v.  Spencer  from  other  cafes  before  him.  He  wxlhed  he 
liad  dated  his  reafons.  His  lordfhip  could  not  fee  how  it  varied 
the  cafe,  except  by  {hewing  the  intent  of  the  teftator  to  give  an 
eftate  for  life ;  other  word«  of  the  fame  import  mud  have  the 
fame  conftru£lion.  He  did  not  fee  how  that  cafe  and  Wright  v. 
Pearfon  could  ftand  together.  At  law  he  Ibould  not  think  the 
words  feverally^  f^ccejftvely^  and  in  remainder^  would  make  fuch 
difference.  I'hat,  in  all  cafes,  wjiere  the  limitation  was  of  an 
eftate  of  freehold  to  a  man,  and  afterwards  to  the  heirs  of  his 
body,  whether  general  or  fpecial,  fo  as  to  give  it  to  the  heirs  as  a 
denomination^  or  clafs^  the  heirs  ihoulcl  be  in  by  defcent^  and  not  by 
purchafe.  Speaking  then  of  the  analogy  between  trufts  executed, 
;(^ate8,  he  faid,  that  Garth  v.  Baldwin^  {f^P^  P^*  S-) 
iihed  that  they  were  to  be  conftrued  in  the  f^me 
manner.  And  he  therefore  thought  the  fame  rule  muft  apply  in 
the  principal  cafe  as  at  law ;  and  he  expreffed  himfelf  inclined  to 
think,  that  W^  took  an  eftate  tail.  Jones  v*  Morgan^  t  Bro*  Co* 
Cb.  206. 

tvincT»59.  ^Q^  b^  Eftate  for  Life,  in  Tail,  or  Fee,  £y  Implicatioru 

By  way  of  Enlargement* 

I.  "-pESTATOR  devifed  to  his  wife  E.  all  his  lands,  ^c.  not 
^  fettled  in  jointure,  and  then  faid,  <<  if  it  (hall  happen  that 
<<  my  faid  wife  6,  (hall  have  nofon  nor  daughter  by  me  begotten, 
<<  and  for  want  of  fuch  iffue^  then  the  faid  premifes  to  return  to 
<<  my  brother  J.  if  he  (hall  be  then  Uvine,  and  his  heirs,  paying 
**  to  A,  and  j?.  1 50  /.  within  ^  year  after  the  death  of  B**  E.  had 
no- child  by  the  teftator  during  hU  life,  j^nt  had  %  daughter  bom 

after 


and  legal  c 
had  re-eftab 


after  his  death.  Lord  Hardwide  held,  that  E,  took  an  eftate 
tail  under  this  devife.     He  obferved,  that  no  exprefs  eftate  fov  i 

Mfe  was  given  her,  and  faid,  that  the  words,  ^Jbn  nor  daughter,** 
ihottld  here,  there  not  being  any  ifltie  at  the  time  of  the  devife^ 
be  taken  as  in  JVild*%  cafe,  (8  Vin*  240.  //.  5.)  in  the  fame  fenfe  as 
«*  no  iffue;'*  and  thus  the  objection  raifed  frpm  the  word 
*•  fiich!*  as  referring  to  the  former  words,  was  obviated.  Wyldt 
V.  Lewis^  I  jitk.  432. 

^.  Feme  covert^  purfuant  to  a  power,  left  her  hufband  the  pro- 
fits of  certain  eilates  for  life,  aad  after  his  death  her  eftates  to  her 
children,  if  fhe  ihould  leave  any  to  furvive  her,  but  in  cafe  fhe 
fhould  have  no  fuch  child  or  children,  nor  theijfue  offuch  child  and 
ehildreny  and  after  the  deceafe  of  her  hu(band,  (he  gave  the  eftate$ 
to  J.  jBT.,  making  him  her  fole  heir  in  default  of  ijffite  left  fy  her^ 
Lord  Hardwiche  held,  that  the  children  took  eftates  tail,  with,  a 
vefted  remainder  to  y.  K.  in  fee.  Southby  v.  Stonehoufe,  2  Vef  6 1  a. 
Sparrow  v.  Shaw,  i  Bro.  Par,  Ca,  S.  P. 

3,  **  As  to  all  my  worldly  efiate,*  &c.  Then  he  gave  fomc  pe- 
cuniary legacies,  and  dcvifed  certain  lands,  ^c  and  then  gavd  to 
JD.  the  houfe  in  queftion,  by  the  defcription  of  his  *<  houfe  on 
••  the  green,  with  the  ground  and  outhoufes  thereto  belonging  ;'* 
and  he  gave  him  alfo  no/.,  and  to  i^  5/.,  and  directed  the  faid 
legacies  to  be  paid  within  1 2  months  after  his  deceafe  ;  and  de- 
clared his  will  to  be,  **  that  if  either  of  the  perfons  before  named 
^*  die  without  ijfue^  then  the  faid  legacy  (hall  be  divided  between 
•*  them  that  are  left  alive/'  The  queftton  was,  whether  Z).  took 
an  eftate  tail,  or  for  life  only  by  the  will ;  and  this  again,  it  was 
admitted,  depended  upon  a  fecond,  whether  the  word  "  legact" 
related  tp  the  houfe,  as  well  as  to  the  money  le^cies':  and  the 
court  of  B.  R.  were  of  opinion  it  did,  and  that  D.  took  an  eftate 
tail.  Hope  v,  Taylor^  i  Burr.  269.  See  Hardacre  v.  Nafby  (I.  b) 
inf,  pi.  10.  where  land  pafled  by  the  word  **  legacies!* 

4.  Devife  to  S.  2).  fon  of  C.  D.  during  his  life,  and  the  heirs 
male  of  his  body,  and  for  want  of  fuch  iflue  to  C  and  J,  D.^ 
other  fons  of  the  faid  C,  D.  fucceflively,  in  the  fame  words ;  and 
for  want  of  fuch  iffue,  then  to  every  fon  and  fons  of  the  faid  C.  D. 
who  fhould  be  begotten  on  the  body  of  oarah  his  then  wife,  and' for 
want  offuch  ijfue,  remainder  over ;  with  a  provifo,  that  the  eftates 
fo  limited  to  the  faid  S.  7>.  and  others  (hould  be  on  condition 
that  he,  and  they^  and  their  defendants,  to  whom  the  premifes 
fhould  come,  ihould  take  and  ufe  the  name,  and  arms  of  D.-— 
C.  JD.  had  afterwards  another  fon,  W. — S.  D  ,C.D.  the  fon,  and 
J.  D.  died  without  iffuc.  The  qucftion  was.  What  eftate  W: 
took  by  the  will  ?  The  court  of  B.  R,  held  that  he  took  an  eftate 
tail.  Lord  Mansfield,  in  delivering  his  opinion,  obferving,  that 
the  words  of  inheritance  were  here  clearly  omitted  by  accident, 
and  that  the  dirediion,  that  thofe  to  Whom  the  eftate  ihould  come^- 
and  th^r  defcendants  (hould  take  the  tei(atO!r''a  name,  and  arms» 
(hewed,  he  meant  to  devtfe  a  defcendibk  eftate.    Evdnr  v.  AfHey^ 

Vol.111.  U         '  iBlackfl. 


29P  DefMte; 

I  Biackfi.  Rep.  499ir-^j;2i.    3  Burr.  1570.  S*  C.    See  feoond 
point  in  Lamaxv.  Holmden,  i  Vtf,  290. 

5.  Teftator  devi£ed  his  jsanors,  ^c.  to  his  daughter  M,  Jl,.% 
M^ife  of  W.  Xr.,  for  lifc^  and  after  her  deceafe  to  his  grandfon  L.  L. 
the  fecond  fon  of  M.  JL.f  and  the  heirs  male  of  his  body  i  and  for 
want  of  iflue  male,  to  his  iffiie  female ;  and  for  want  of  fuch 
ifluei  tofucb  other  fin  of  bis /aid  daughter  M. — If  hisfaid  grandfon 
L*  L.  Jbould  live^  and  be  the  eldejl^  then  to  fuch  fon  nuhofiould  he  the 
fecond  fon  of  her  body  living  at  the  time  of  her  deceafe^  by  the  faid 

W«  L. ;  and  if  but  one  fon  living  at  the  time  of  her  deceafe^  then  to 
fuch  only  furviving  fon  and  his  heir jS  for  ever  s  and  for  nuant  of  iffui 
jmale  at  the  time  of  the  deceafe  of  his  faid  daughter  by  W.  £..,  then 
to  her  daughters  in  the  manner  therein  mentioned.  But  if  his 
faid  daughter  (hould  furvive  all  her  faid  children  by  her  faid  huf« 
band,  and  the  heirs  of  fuch  children^  then  over.  M,  Z.  had  iflue  by 
W.  L.  in  the  teftator's  lifetime  W.  L.  S.  her  elded  fon,  the  faid 
L.  L,  her  fecond  fon,  C.  Zr.,  /?.£.,  and  ^.  L.,  her  thirds  fourth, 
^nd  fifth  fons ;  and,  after  his  deaths  T.  L.  her  fixth  fon.  £>.,  C, 
andii.  died  in  their  mother's  lifetime;  L.  and  C.  without  ifluey 
but  R.  leaving  iflue  VT.  L.,  one  of  the  leflbrs  of  the  plaintiflr',  and 
another  fon.  Lord  Mansfield  in  delivering  the  opinion  of  the 
court  of  £.  R.  faid,  the  teftator's  intention  was  to  make  a  new  fa- 
mily in  the  then  fecond  fon  L.L*^  or  whoever  afterwards  fliould 
become  the  fecond  fon  of  his  daughter  by  her  then  hufband  \  and 
that  they  thought  there  were  words  fuIBcient  to  juftify  a  condruc- 
tion  agreeable  to  fuch  intention :  and  the  court'w»i  of  opinion, 
that  the  fecond  and  all  the  other  fons  of  M>  L.  except  the  eldeft, 
were  to  take  fucceffively  in  tail^  and  accordingly  gave  judgment 
for  the  plaintiff.     Fenn  v.  Lowndes^  4  Burr.  2246.  . 

6.  Devife  to  truftees,  to  the  ufe  of  the  fecond  fon  of  W.  N. 
begotten,  or  to  be  begotten  during  the  life  of  fuch  fecond  fon,  and 
after  the  death  of  fuch  fecond  fon,  or,  in  cafe  he  (hould  inherit  his 
paternal  eftate  by  the  death  of  his  eldeft  brother,  then  to  his  fecond 

Jon  lawfully  to  be  begotten  and  his  heirs  maUi  and  for  default  of  fuch 
^ue^  to  the  third,  and  other  fons  of  W.  N.  fucceffively  in  tail  male, 
remainder  over.  JT.  N.  had  no  fon  at  the  time  of  the  will,  nor 
after  the  teftator's  death.  The  court  of  K.  B.  on  a  cafe  referred 
out  of  Chancery,  wei^e  of  opinion,  that  the  eftate  would  veft  in 
the  fecond  (on  of  U^,.  N.  (when  any  fiich  (hould  be)  by  way  of 
executory  devife,.  and  would  in  the  mean  time  defcend  to  the  te(^ 
tator's  heir;  and  that,  in  order  to  effectuate  the  teftator's  general 
intent,  fuch  fecond  fon  would  take  an  eftate  in  tail  male,  deter* 
minable  on  the  accclllon  of  the  paternal  eftate.  Nichols*^,  fame^ 
2  ^laclfi.  Rep.  i  1 59. 

.  7*  After  giving  different  annuities  to  an  only  fcMx,  increa(ing 
with  his  age  till  30,  and  to  be  paid  to  him  until  be  (hould  marry> 
teftator  continued,  <<  and  iii  cafe  my  iatd  fon  (hall  happen  tp 
<*  marry  before  h^  (ball  attain  the  age  of  30  years,  then  I  give  and 
*'  devife  to  him  and  the  heirs  of  his  body  all  my  real  and  perfonal 

II  «»cftatei 


•'  efiateSi  Cs'r./  and  if  my  faid fon  Jball  happen  to  dtewthout  Uavitfg 
•*  iffiii  ofhisbodjy  then"  over.  The  fon  attained  30  without  mar- 
rying.. The  court  of  B.  R.  to  whom  the  cafe  was  referred  were 
of  opinion,  that  the  fon  took  an  edate  tail.  Lord  Ch.  J.  Kenyan 
obferving,  that  although  there  was  no  exprefs  devife  to  the  fon  in 
the  event  of  his  marrying  after  30,  yet  the  words  introduftory  of 
the  devife  over  were  fufficient  to  raife  an  eftate  tail  by  implica- 
tion ;  and  that,  though  fubfequent  to  the  words  exprefsly  giving' 
an  edate  to  the  fon,  fipce  in  wills  the  lad  words  take  effe£ti. 
Daintry  v\  famey  6  Term  Rep.  B,  R,  307.  • 

8.  Tedator  devifed  thus: — for  want  of  ifluc  of  his  nephew 
W.  B,j  eldejtftm  of  his  brother  R.  B  ,  then  to  xh^  fecond fon  of  his- 
faid  brother  R.  during  his  natural  life^  and  after  the  death  of  the 

Jecondfon  of  /?.  then  to  the  fird  fon  of  the  body  of  fuch  second  fon 
ofR.,  and  to  the  heirs  male  of  the  body  of  fuch  second  fon  ;  and 
for  default  of  fuch  ifluc  to  the  third,  (omitting  the  fecond,)  fourth^ 
fifth,  and  every  other  younger  fon  of  the  faid  fecond  fon  of  Rm 
and  to  the  heirs  ma/eof  the  bodies  of  the  faid  third,  fourth,  fifths 
and  other  fons  of  the  faid  fecond  fon  of  R-  And  the  tedator  de- 
clared, that  the  reafon  of  his  fettling  his  faid  edates  as  aforefaid 
was,  becaufe  he  defired  to  have  the  fame  continue  in  his  name,  and 
Hood,  At  the  time  of  making  the  will  R.  had  only  one  fon  Wi 
After  the  teftator's  death  7*.  his  fecond  fon  was  born,  and  the 
quedion  was.  Whether  T.  took  an  edate  tail,  or  for  life  only  ? 
In  fupport  of  the  latter  condrudlion  it  was  argued,  that,  after  thd 
devife  <*  to  the  fird  fon  of  the  body  of  the  fecond  fon  of  R.,  and 
«  to  the  heirs  male  of  the  body  of  fuch,"  the  following  words 
were  inadvertently  omitted,  and  (bould  be  fupplied,  viz.  "  fird 
"  fon,  and  for  want  of  fuch  iflue  then  to  the  fecond  fon  of  the 
<<  body  of  fuch  fecond  fon  of  the  faid  R.,  and  to  thelieirs  male 
"  of  the  body  of  fuch."  But  the  court  of  5.  R.  faid,  that  they 
could  not  infert  thefe  fuppofed  omitted  limitations,  efpecially  for 
the  purpofe  of  defeating,  rather  than  of  aiding  the  tedator's  intent^ 
fince,  h<)d  they  been  fupplied,  they  thought  the  unborn  fons  of  an 
unborn  fon  could  not  have  taken ;  but  this  midake  was  here  fa- 
vourable to  the  real  meaning ;  and  they  were  of  opinion,  that  T. 
the  fecond  fon  took  an  edatc  tail.  Chapman  v.  Brown,  4  Bum 
1627.  Affirmed  in  Dom.  Froc.  6  Bra.  Par,  Ca.  222.  See  Pitt  v. 
Jackfon^  2  Bro.  Ca.  Ch,  51.  and  Powers,  (A.  ^)feB.  l-  pofl.  ^ 
Of  the  following  cafes  however  the  circumfances  were  in  fonie  t09 
feeble  for  roiftng  an  implication,  and  in  others  repugnant  to  it* 

9.  Tedator  devifed  lands  (after  certain  previous  ufcs  which 
were  determined)  to  the  ufe  of  A,  B.  for  life  j  remainder  to 
truftees  to  preferve,  ^c, ;  remainder  to  her  fird  and  other  fon$  in 
tail  male ;-  **  and  in  default  of  fuch  iflue,  to  the  ufe  of  all  and 
•*  CTcry  the  daughter  and  daughters  of  the  body  of  the  faid  J.  B, 
^'  lawfully  ifl^uing,  as  tenants  in  common,  and  not  as  joint-tenants; 
"  and  in  default  of  fuch  iffueT  to  the  ufe  of  his  own  right  heirs. 
A%  B.  died>  learing  iffue  one  daughter  only.    On  a  quedion^ 

U  a  what 


-ti'hat  inttrth  flie  took  under  the  will,  the  court  of  B.  R.,  to 
whom  the  cafe  was  fent  out  of  Chancery,  certified,  that  (he  took 
an  eftate  for  life.  Hayy.  Ear!  of  Coventry^  3  Term  Rep.  B.R,  83. 
Tnveedak  v.  Coventry,  2  Bro,  Ca,  Ch,  240.  8.  C.  Denn  v.  Page, 
3  Term  Rip*  B*  R.  87.  note,  S.  P.     See  Lane/borough  ▼.  Fox^  (L.  4) 

yi{^.  yir.  a.  ^.  I.  and  Jones  w.  Morgan,  ib,  fee,  3.  //•  2. 

10.  So,  devife  of  a  honfe  to  A.  teftator's  fon  for  his  life,  and  B» 
his  daughter  for  her  life,  if  (he  (hould  live  unmarried ,  in  com* 
snon ;  but  if  B.  (hould  marry  or  die  before  yf-,  then  A  to  have 

•  the  fole  ufe  for  his  life  \  and  after  the  deceafe  of  A.  and  B;  or 
other  determination  of  their  eftate,  he  devifed  the  faid  houfe  to. 
the  male  children  of  A,  fuccefiively,  and  their  heirs  ;  and  in  de* 
fJiult  of  fuch  male  children  to  the  female  children  of  A.  and 
their  heirs  \  and  in  cafe  A.  /ball  die  without  ijfue,  then  to  C.  and 
his  heirs*  A.  had  no  ifiue  at  the  time  of  the  will,  nor  afterwards. 
It  was  held  in  C.  B*  that  A.  took  an  eftate  for  life  only  \  the 
devxfe  to  his  children  being  not  per  verba  de  prafenti,  but  by  way 
of  remainder!  with  words  of  limitation  referring  to  them  as 
diftindl  ftocks ;  nor  did  the  fubfequent  words  of  the  devife  over 
give  him  any  eftate  in  remainder  by  implication,  but  meant  the 
iflue  mentioned  before,  vfs.  A*^  fons,  and  daughters  being  all 
the  ifTuc  he  could  have.  Ginger  v.  White,  T.T.  1742,  Rep^ 
temp.  Willes,  348.     See  too  Goodtitle  v.  Wodhull,  ib.  592. 

11.  Bequeft  of  3000/.  in  truft  out  of  the  intereft  to  pay 
teftator's  wife  60/.  a-year  for  her  life;  and  the  remaining  intereft 
during  her  life  to  A.  \  and  in  cafe  of  his  death  to  his  eldeft  or 
ovXjfin  ;  and  for  want  of  iffue  male  to  his  eldeft  or  only  daughter; 
and  for  want  of  fuch  ifl\ie  female  to  (ink  into  the  refidue ;  and 
after  the  wife^s  deceafe  he  gave  the  principal,  (5*r.  unto  A.  if  then 

^  living ;  but  if  then  dead,  to  his  eldeft  or  only  iflfue  male ;  and  for 

want,  lie.  then  over.  A.  died,  leaving  an  eldeft  fon,  who  died 
in  the  lifetime  of  teftator's  widow,  leaving  a  fon,  the  plaintiff^ 
who  was  helci  e/^titled  to  the  furplus  intereft  during  the  widow's 
life.     Duke  of  Manchefter  \.  Bonham,  '^  Vefjun.  61. 

svincrara.  (G.  b)   What  Words  make  a  fpecial,  and  what  a 

general  Tail. 

T^EVISE  to  the  ufe  of  teftitor*s  eldeft  fon  J.  and  his  heirs 
^^  for  ever ;  and  failing  iffue  of  J.  then  to  the  ufe  of Siis 
fecond  fon  L.  and  his  heirs  for  ever;  and  failing  iffue  of  that  fon, 
then  to  the  ufe  of  his  third  fon  G.  and  his  heirs  for  ever ;  and 
failing  iffue  of  that  fon,  then  •*  to  the  ufe  of  every  other  fon  thai  J. 
^\,fiall  or  may  have,  and  their  heirs  for  ever;  and  failing  my  ij^si 
*•  male,  then  to  the  ufe  of  my  iffue  female  and  their  heirs  fir  ever  J* 
It  was,  held,  that  the(e  fubfequent  words^  by  explaining  what 
heirs  the  teftator  meant,  gave  the  fons  fuccefliTe  eftates  in  tiX 
male;  and  that  upon  the  death  of  the  eldeft  (bn,  karaigonlya 

daughter^ 


daughter^  the  fccond  fon  took  in  the  order  of  fucceflion.  -  Fitz^ 
gerald  v.  Lijlie^  5  Bro,  P*C.  1 4.  Sec  Denn  v.  Cre/wick,  5  Burr» 
26oy. 

(L  b)  What  Words  will  pafs  a  Reverfion  in  Fee.      ^Tmatji. 

f .  nrESTATOR  having  fcveral  cftates,  gave  the  eftate  in  <i«cf- 
^  tion  to  A.  for  life  \  remainder  over  in  tail ;  remainder  tp 
his  own  right  heirs.  Other  elUtes  he  gave  to  different  devifeef 
in  tail : — one  only  for  life  \  with  remainder,  as  to  all,  to  bis  cw^ 
right  heirs*  **  And  from  and  after  the  determination  of  fuch  eftatef 
**  fi^  iifi^  or  other  ejlates  orinterefls^*  he  gave  the  whole  to  J.  D. 
for  life;  remainder  to  his  fons  fucceflively  in  tail  male  $  remainder 
to  his  own  right  heirs.  The  quedion  was,  Whether  J»D*  fliQuU 
take  the  reverfion  under  the  general  claufe.  And,  per  toi*  cur*^^ 
Held,  he  (hould,  becaufe  the  bequeft  could  in  no  event  take 
place,  unlefs  the  previous  devifes  to  the  teftator's  right  heirs  were 
rejefled  as  nugatory,  and  void.  Doe  v.  Rujfell,  cited  in  2  BIact/l» 
Rep.  737. 

2.  A.  M.,  and  H,  M,  his  eldeft  Ton,  upon  the  maniage  of  the 
latter,  conveyed  lands  in  T.  and  M.  to  the  ufe  of  A.  M.  for  life; 
remaindery  fubje£b  as  therein  mentioned,   to  H.  At.  for  life; 
remainder  to  the  Tons  of  H.  M.  by  M.  bis  wife  fuccefiively  in  tail 
male ;   remainder  to  /f .  M.  in  fee.     A*  M.  afterwards,  by  hU 
will,  which  he  commenced  with  faying,  <<  as  to  the  worldly 
*<  eftate  wfatrewith  it  hath  pleafed  Gckl  to  blefs  me,  I  give  ana 
<'  bequeath  the   fame    in  manner   following,"   devifed   to  his 
wife  O.  and  her  heirs,  feveral  lands  and  tenements  in  T.  and  M*, 
of  which  he  was  feifed  in  fee  fimple  in  poflcffion,  by  a  particular 
defcription  of  them,  and  alfo  all  other  the  lands^  tenements^  and 
hereditaments  in  T.  and  M.  whereof  he  was  feifed  in  fee  fimple^  or 
whereof  any  other  perfon  was  feifed  in  truflfor  him,  to  the  ufe  (of  his) 
the  teftator*8  fon  A.  for  life  i  remainder  to  his  fons  fuccelEvely  in 
tail  male ;  remainder  to  his  fon  J.  and  his  ifliie  male  in  like 
manner;    remainder  to  his  fon  T.  and  his  ifiue  male  in  like 
manner;  remainder  to  his  fon  H,  and  his  ifiiie  in  like  manner; 
remainder  over.     And  his  will  was,  that  in  cafe  his  fons  H.  and 
A.  (hould  die  without  iflue  male  in  the  lifetime  of  his  fon  y., 
whereby  the  efiate  fettled  upon  his  fon  H.  upon  bis  marriage  fbmld 
defend  to  his  fon  J.,  then  his  fon  J.  fhould  fiot  take  any  intereft  in  the 
lands  and  tenements  therein-hefore  devifed  to  him^  hut  the  fame  fhould 
remain  and  go  over  to  his  fon  T.     And  he  alfo  willed,  {int.  alia) 
that,  in  cafe  his  feveral  lands  therein  metitioned^  or  any  of  them^ 
flioidd  by  virtue  of  his  will^  come  to  his  fon  //.,  then  his  executrix 
(hould  have  power  to  charge  the  fame  with  5000/.  for  his  daugh- 
ters, (^r.     And  the  teftacor  gave  powers  of  committing  wafte, 
and  making  jointures  and  leafes,  to  fuch  of  bis  fons  as  (hould  be 
feifed  for  life  of  the  faid  lands.    The  teftator^  when  he  made  bit 
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willy  WIS  fcifed  in  fee  in  pofleflTion  of  other  lands  in  7.  beGdes 
tfaofe  particularly  mentioned.  The  queftion  \vas,  Whether  the 
reverfion  of  the  eftates  in  fettlcment  pafTed  by  this  devifc  ?  It  was 
admitted,  that  the  words  ufed  by  the  teftator  were,  if  uniedr^iincd 
^nd  unqualified  by  any  other  words,  fufficicnc  for  that  purpofe. 
But,  againft  fuch  conflrudion,  it  was  argued,  that  the  tranrpofing 
claufe  plainly  evinced  it  to  be  incompatible  v/ith  the  teftator's 
intention  that  the  reverfion  (hould  pafs ;  fmcc,  in  that  cafe,  if 
H.A.  died  without  iflue  in  the  lifetime  of  J.^  then  J.  would 
take  nothing,  as  both  eftatcs  were,  in  that  event,  fuppofcd  to  go 
over  to  T.  \  and  this  repugnancy  further  appeared  from  the  claufe, 
that,  if  all  or  any  of  his  lands  (hould  by  virtue  of  his  iviil  come  to 
if.,  then  his  executrix  might  charge  the  fame  with  5000  /.  So 
that  he  fuppofed  every  thing  mentioned  in  and  devifed  by  his  will 
might  come  to  H.  But  the  reverfion  of  the  fettled  cftatr,  after 
the  death  of  H.f  could  never  come  to  //.  Whence  it  followed, 
that  this  was  not  Aieant  to  be  devifed.  The  powers  of  com- 
mitting, wade,  making  jointures,  and  leafes,  it  was  faid,  were 
in  their  nature  applicable  Xo  pojfejftons^  and  not  to  reverjtont,  Be- 
fides,  if  the  teftator  had  died  without  iflue  male,  while  there  was 
iffue  male  of  H,  by  a  fecond  marriage,  then  J.  would  take  the 

'  fettled  eltate,  in  exclufion  of  the  eldeft  branch  of  the  family, 
which  could  nover  be  intended.  Thefe,  amongft  many  other 
inconfiftencies,  were  pointed  out,  both  by  the  bar  and  bench. 
And  accordingly,  it  was'  held  in  K.  B.  that  the  reverfion  did  not 

» pafs ;  and  a  contrary  determination  of  the  court  of  B.  R.  in 
jrr//0/i(/ was  reverfed  ;  and  this  judgment  of  revtrfal  was,  upon 
appeal,  affirmed  in  Dom.  Proc.  Teat  v.  Strongy  2  J3i/rr.  91a. 
I  Blacljl.  Rep.  200.  5.  Bro.  Pari,  Ca.  496.  S.  C. 

3*  Teftator  devifed  the  lands  in  quellion  to  A,  and  his  wife  B. 
and  their  iflue,  in  the  manner  therein  mentioned-,  and  if  they 
died  without  iflue,  to  his  own  right  heirs.  Then  he  devifed  to 
Hn  D,  and  his  heirs,  all  his  ejiates^  lands^  and  tenements  not  therein* 
before  devifed j  bequeathed ^i^c.  upon  truft  to  fell,  as  foon  as  cenve* 
niently  might  be  after  his  deceafe^  and  after  payment  thereout  of  fo 
much  of  his  debts  as  his  perfonal  eClate  (hould  not  be  fuQicient  to 
flifcharge,  to  pay  certain  legacies  to  his  younger  children,  and  to 
divide  the  refidue  among  his  children  equally.  And  he  devifed 
to  /f.  D.  all  the  refsdus  and  remainder  of  his  eftaie  both  real  and 
perfonal,  of  what  nature  or  kind  foever.  Held  11  C.  B.  that 
ffl  D.  was  liot  entitled,  under  either  of  the  claufes,  to  the  rever- 
fion limited  to  the  teftator's  right  heirs  5  fince,  whether  this 
devife,  in  point  of  law,  took  tScQ,  or  not,  it  (hewed  teftator^ 
intention  that  his  heir  at  law  (hould  have  it.  Befides,  his  eftates 
were  given  for  purpofes  which  (hewed  that  this  reverfion  was  not 
meant  to  be  included,  for  they  were  direded  to  be  fold  imrne* 
diately  for  payment  of  debts ;  and  this  cafe  was  diftingui(hed  from 
Doe  V.  Rnjfellj  pL  i.  fup,  as  there,  by  any  other  con ftruft ion  thin 
the  one  adopted,  the  deyife  of  the  reCdue  could  not  be  Ottisfied. 
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SmUA'v.  SaunJer/f  %  BlacMft.  Rep.j^^.  Sec  S.C.  afterwards 
brought  on  in  B,  R.  and  determined}  agreeably  to  the  decifion  of 
C.  B.     Dae  v.  Sounder Sy  Cowp.  420. 

.  4.  Teftator  having,  upon  his  marriagei  limited  his  eftates  in 
the  counties  of  G«  and  ^.  upon  himfelf  and  his  three  brothers^ 
and  their  feveral  iifue  male  fuccedivelyy  in  ftri^  fettlement;  and 
being  entitled,  under  a  will  of  far  prior  date,  to  the  reYerfion 
cxpe£lant  upon  feveral  devifes  to  himfelf  and  his  faid  three  bro* 
thers,  and  their  feveral  ifiite  male  fucqeflively  in  AriSt  fettlement, 
of  a  feventh  part  of  certain  eftates  in  the  counties  of  O.  and  JT*., 
made  his  will,  and  thereby  devifed  all  and  every  his  manors, 
mefiuages,  Innds,  tenements,  hereditaments,  and  premifes  in  the 
counties  of  G.  and  IV,  and  elfewhere  in  the  kingdom  »tf  £ngland$ 
mnd  all  his  ejlate^  benefit^  and  interejiy  in  reverfi^^  remainder,  §r 
4xpeSancyj  to'  truftees,  fuhjeH  to,  cerioin  charges  thereon,  and  t$ 
certain  limitations  and  eftates  to  his  brothers  and  their  reffeSive  firfi 
and  other  Jons  ^  in  and  by  his  marriage  fettlement  %  bearing  date,  (5*r. 
txpreffed  and  declared^  in  truft,  in  cafe  he  himfelf  arid  his  brothers 
flioold  all  die  without  ifTue  male,  or  his  brothers  (hould  die  before 
twenty-one,  to  ftand  fcifed  of  the  faid  eftates  in  G.  W.  on  elfe-- 
nifbere,  and  the  reverfion  and  reverfions  of  fuch  eftates,  and  of  all 
his  eftate,  b'r.  therein,  to  the  nfes  therein  meotioned.  Mr. 
BulUr  argued,  that,  froni  the  reference  in  the  will  to  the  limits* 
tion  of  the  eftates  in  the  counties  of  G.  and  W,,  and  the  charges 
thereoiif  it  was  manifeft  the  teftator  had  then  no  other  eftates  is 
contemplation ;  and  therefore  the  reverfion  in  queftion^  which 
was  of  eftates  in  O.  and  W.,  could  not  pafs  by  the  words 
^Jevibert,  lie.  But  Lord  Mansfield  (aid,  the  cafe  was  quite  clear; 
and  that,  if  the  words  of  the  will  were  not  fuflicient  to  pafs  the 
reverfion,  the  drag-net  of  conveyances  ivould  never  end.  And  th^ 
court  of  K.  B.  for  whofc  opinion  the  cafe  was  referred  from  Chan* 
eery,  certified,  that  the  reverfion  paifed.  Freeman  v.  Cbandos^ 
Cowp.  363.  fee  ib.  i6o.  S.  P.  between  the  fame  parties,  on  the 
effe^  of  the  general  words  of  an  a£l  of  parliament. 

5.  Teftator,  being  tenant  for  life,  with  remainder  to  his  Grft  aod 
other  fons  in  tail-male,  of  a  confiderable  eftate  in  the  county  of 
N*3  and  being  feifed  in  fee  in  poflefiion  of  a  manor  called  C  and 
a  fm'all  eftate  called  Pn  in  the  county  of  G.;  and  being  entitled  to 
the  reverfion  in  fee  of  another  eftate  in  that  county,  expcAant 
upon  feveral  eftates-tail  in  different  perfons,  one  of  whom  had  a 
fon  aged  18;  devifed  all  that  his  manor  of  C.  and  all  that  his 
capital  mefluage,  and  all  and  every  his  lands,  tenements,  and  here- 
ditaments whatfoever,  fituate  and  being  in  or  near  P.  pr  elfenthere 
in  the  county  ofG.  to  his  executors;  upon  truft  to  fell  and  divi4a. 
{he  purchafe-money  amongft  his  younger  children.  On  a  cafe 
referred  to  B*  R.  from  Chancery,  the  queftion  ^as.  Whether  this 
remote,  reverfion  pafled?  Lord  Mansfield — <*  The  teftator  had 
*<  two  fons  and  a  daughter;  the  eldeft  fon  was  largely  provided 
^<  for  by  the  fettlement,  independently  pf  his  fadier,  who  had 
<f  f  ery  Uttic  to  give  his  younger  children*    His  inteocion  was,  (o 
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<^ -^8  theitl  afl  be  bad  in  tbe  world.  If,  thaetote^  be  did  not 
^*  know  of  this  revcrfion,  or  did  not  adrert  (o  k»  ftill  this  was 
*'  his  intention.  But  his  confining  the  word  ilfinubert  to  the 
^*  eotinty  of  G.  fliews  he  had  at  leaft  fome  imperfeA  idea  of  it, 
<*  or  he  would  hare  ufed  fome  more  general  cxprci&on.  BeGdcSf 
^  if  it  is  not  included,  there  is  nothing  for  the  words  to  operate 
^*  upon  )  for,  except  the  eftates  of  C  and  P.  he  had  nothing  but 
'*  this  ret erfion  in  the  eounty  of  G.*  And  the  court  of  B.  M* 
certified  that  the  reverfion  pafi*ed.    Atkjns  v.  Atkyns^  Cawp.  8o8. 

6.  Teftator,  being  (eifed  in  fee  in  pf^tjfian  of,  among  other 
bereditamcnts,  one-  moiety  of  three  tenements  in  the  vili  of  H. 
which  confided  of  four  tenements;  and  alfo  of  the  rererfion  in 
fee,  expedanr  upon  the  death  of  J.  of  the  other  moiety  thereof; 
and  being  alfo  feifed  of  divers  lands  in  B^  leafed  on  lires,  and  of 
other  ^ands  in  pofleflion^  in  B. ;  bjr  his  will  devifed  thus  i  *'  All 
*«  that  my  part,  purpart,  and  pomon  of  and  in  the  tenement 
<<  called  ii/.,  and  all  other  my  lands  in  fee  fimple,  fituate,  lying 
^'  s(nd  being  in  B,^  and  the  reverfion ^  and  reverjnns^  remainder  and 
^  tePioinderSi  rents^  ijfues^  and  profits  thereof ^  I  gire  and  devife  to 
*'  N^  P.  his  heirs  and  afligns."  It  was  contended,  tliat  only  the 
moiety  of  which  the  teftator  was  feifed  in  poffeffim  of  the  tene* 
ment  in  //.  pafled  by  this  devife ;  and  that  the  words  ^<  reverfion 
^  anireveffions^  &c*  were  referable  only  to  the  fubjeQ  of  tbe  laft 
devife,  namely,  the  lands  in  B*  which  were  leafed  on  lives.  But 
the  court  of  B.  R.  were  clearly  of  opinion,  that  the  moietjf  in 
reverfion  pafled  alfo.     Doe  v.  PbilipSi  i  Term  Rep.  B*  Rf  105. 

y.  Teftator,  feifed  in  fee  of  four  (hares  in  bmldings  called  the 
Com^marbetf  and  of  other  freehold  eftates,  after  direding  all  his 
debts  to  be  paid,  and  bequeathing  fome  legacies,  devided  as  fol« 
!o#s :  *<  I  give  to  my  wife  the  profits  of  my  four  ibares  in  the 
^  Corn'tnarket  during  her  life,  my  lands  lying,  Wc."  (here  fol- 
lowed a  particular  enumeration  of  his  feveral  eftates,)  *<  and 
**  after  her  deceafe,  as  follows :  I  give  to  M.  W.  the  income  of 
*'  my  four  (hares  in  the  Corn^narket  far  his  nettural  life^andall 
v^  thd4refi  rf  my  efiates^  with  all  monies,  kfc^  to  he  divided  in  equal 
^  j/bares  to  A.,  B.,  C,  D.,  and  £.,  /bare  and  Jbare  alikeJ^  Lord 
Kenyofiy  Ch.  J.  ftated  the  queftibn  to  be,  Whether  the  laft  claufe 
comprehended  the  reverfion  of  the  (hares  in  the  Com-nfarkti^  and 
carried  the  tdfolute  inheritance  in  them  to  the  refiduaiffy  devifeei  i 
His  lo)rd(hip  faid,  that  the  word  eflates  was  equivalent  to  efiatc 
to  pafs  a  fee ;  unkfs  words  were  added  to  expre(«  a  difierent  in- 
tt^ntion,  That  it  was  admitted,  that,  if  the  word  ^ate  had  been 
nfed,  it  would  have  pafled  the  reverfion ;  that  the  teftator's  firft 
<»bje€twa8,  that  all  his  debts  fliould  be  paid,  which  intention 
migh  be  defeated,  unlefs  the  will  were  to  operate  on  the  whole 
inheritance ;  for  the  debts  could  not  perhaps  be  paid  out  of  die 
l^atttcular  eftates  carved  out  of  it.  And  it  was  held,  diat  the 
reverfion  in  fee  of  the  (hares  pafled  by  the  rcfidnary  claufe. 
I^chcr  V.  Smkon,  9  Tftm  ftep,  B.  R.  6k6.    See  THIe^  v.  Sitn^on^ 
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8.  A.  being  feifed  in  tail  of  an  undivided  fourth  part  of  an 
'eftate,  and  entitled  to  the  reyerfion  in  fee  of  two  other  fourths 
thereof,  expe£lant  on  the  determinatidn  of  eftates-tail  in  other 
perfons ;  by  her  will,  after  reciting  that  ihe  was  entitled  to  one 
undivided  fourth  part  of  the  eftate  in  queftion,  devifed  her  faid 
fourth  part  (hare  or  intereft  of  or  in  the  faid  eftate  to  B.  in  fee 
upon  certain  trufts  for  the  benefit  of  her  mother,  her  fon,  and 
C*  and  /).  her  two  daughters,  ^.'then  dire£led  all  the  re/idue 
»nd  remainder  of  here/late  and  efFeds  to  be  fold,  as  foon  as  might 
be  after  her  death,  and  her  funeral  expences  to  be  paid  thereout ; 
and  the  overplus,  if  any,  to  be  divided  between  her  faid  two 
daughters.  The  court  of  B.  R.  were  of  opinion,  that,  although 
the  general  words  in  the  refiduary  clanfe  were  in  themfelves  fuffi* 
cient  to  pafs  a  fee ;  yet,  in  this  cafe,  the  remainder  ezpe£lant  on 
the  cftatC'taii  did  not  pafs  by  them ;  it  not  appearing  to  be  in 
the  contemplation  of  the  teftatrix,  when  (he  made  her  will,  and  it 
being  alfo  probable,  from  the  purpofe  to  which  a  part  of  the  pro- 
duce was  to  be  applied,  namely,  the  payment  of  funeral  expences, 
that  ihe  only  meant  to  give  fomething  which  would  be  difpofed 
of  immediately.  Second  'point  in  Roe  v.  Aviff  4  Term  Rep* 
B.  R.  607. 

9«  Teftator,  on  his  marriage,  fettled  freehold,  and  copyhold' 
lands  on  himfelf  for  life,  remainder  to  his  wife  for  life,  remain- 
der to  their  firft  and  other  fons,  in  tail-male,  with  remainder 
over,  reverGon  in  fee  to  himfelf.  There  being  no  ifliie  male  of 
the  marriage,  but  five  daughters,  teftator  devifed  to  them  and 
their  heirs  all  his  lands  not  fettled  in  jointure  on  his  wife.  Held, 
that  the  reverfion  of  the  lands  in  fettlement  pafled.  Glover  r. 
Spendloffet  4  Bro.  Ca.  Ch.  337. 

to.  Teftator  gave  to  his  fon  R.  and  to  his  daughter  J?,  ijfo/. 
each,  when  of  age ;  and  then  gave  to  his  wife  all  the  remaining 
parts  of  his  eftate,  efFefts,  Wr.  with  all  cafli,  to'f .  during  her  life  ; 
and  at  her  deceafe  he  gave  a  freehold  and  a  copyhold  eftate  to  his 
fon  R.  and  a  copyhold  eftate  to  his  daughter  Ji.  $  "  but  in  cafe 
<<  ^either  or  both  his  children  (hould  die  before  the  deceafe  of  his 
**  wife,  then  thofe  legacies,  which  were  there  left  for  them,  fhould 
«  return  to  his  wife,  for  her  fofe  ufe  and  benefit."  The  widow 
furviving  the  fon,  it  was  contended,  that  the  word  "  legacies,*' 
according  to  its  general  import,  referred  to  the  two  bequefts  of 
1 50 A  each,  and  not  to  the  eftates.  But  the  court  of  B.  R»  held, 
that  they  pafled  the  reverfion  of  the  eftates  devifed  to  R. :  Lord 
Ch.  J.  Kenyon  obferving,  that  the  fums  of  150/.  each  were  to  be 
paid  abfolutely  to  the  children  when  of  age,  for  putting  them 
out  in  the  world :  technical  and  corre£i  ezpreflions,  he  faid,  were 
not  to  be  expeded  from  unlettered  perfons  in  their  wills ;  and  in 
Hope  V.  Taylor  (C.  b),  Snppl.  pL  3.  the  fame  conftrufiion  had  been 
put  upon  the  word  legacies.  The  word  return  too  referred  to 
part  of  the  general  mafs  before  given  to  the  wifct  Hardacre  ▼• 
liajb,  5  Term  Ref.  B.  R.  716, 
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>viBef«76.  (K.  b)  What  Lands  and  other  Things  pafs  by  what 

Words.  Words  wrongly  or  imperfe^flly  defcribing 
the  Thing  or  Place. 

I.  CiR-  ^*  L,^  having  no  iflue,  and  being  feifed  of  newly  par- 
^  chafed  lands,  and  being  alfo  feifed,  under  feveral  different 
fettlements,  of  large  family  eftates  as  follows;  v/z.  as  to  the 
manors  of  A.  and  B.,  being  tenant  in  tail  male  after  poQtbility  of 
iffue  eitind,  with  remainder  to  truftees  in  fee,  in  trud  for  the 
right  heirs  of  his  father,  whofe  heir  he  then  was ;  as  to  the  ma- 
nors of  C.  and  D  ,  being  tenant  for  life,  with  remainder  to  his 
firft  and  other  fons  in  tail  male,  with  remainder  to  truftees  in  fee, 
in  truft  for  the  right  heirs  of  his  father ;  and  as  to  the  manors 

**  of  JS.  and  /^  and  certain  houfes,  being  tenant  in  fee  fimple,  under 
an  ultimate  limitation  to  the  right  heirs  of  his  father;  made  his 
will,  whereby,  after  a  devife  of  two  houfes  to  his  wife,  he  do- 
vifed  to  his  nephew  L.  S.,  and  his  heirs,  all  other  his  mefluages^ 
lands,  tenements,  and  hereditaments  whatfoever,  out  offetdement^ 
provided  he  took  upon  him  the  name  of  Z.,  and  in  cafe  he  did 
not,  then  the  faid  devife  to  him  of  the  faid  mefliiages,  lands, 
tenements,  and  hereditaments  oi//  of  fettlement^  to  he  voids  and 
then  the  teftator  devifed  the  faid  lands,  tenements,  and  heredita* 
ments,  out  offettlenunt^  to  A.  EL  in  fee.  A  queftion  was,  Whe* 
ther  the  family  eftates  (Iiould  pafs  with  the  newly-purchafed 
lands  by  this  devife  ?  Lord  C.  Cowper  held,  that  they  did;  fince 
the  teftator  had  a  power  to  difpofe  of  the  whole,  and  thus  thefe 

'  eftates  were  in  fa^  out  of  fettlement,  and  the  words  ufed  were 
fufiiciently  comprehenfive  for  that  purpofe.  Falkland  v.  Lytton  aL 
Strode;  et e contra ^  2  Vern.  621.  Affirmed  in  Dom,  Proc^  x  JBrs. 
Far.  Ca.  229. 

2.  The  cafe  o(  Maundy  v.  Maundy^  ftated  in  8  Vin.  276.^/.  14. 
to  have  ftood  over  for  decifion,  is  reported  in  2  &tra.  1020.  to 
have  been  determined,  firft  in  C  £.,  and  afterwards  in  B.R.^  in 
favour  of  the  teftator's  younger  children. 

3.  Dr.  Paulf  being  feifed  of  feveral  freehold  and  copyhoM 
eftates,  began  his  will,  dated  in  1752,  with  faying,  *<  As  to  all 
*<  my  worldly  eftate,  I  difpofe  of  it  in  manner  following."  He  then 
gave  a  legacy  of  20/.  to  his/on  and  keir,  for  mourning;  and  after- 
wards devifed  to  his  wife  in  fee»  his  farm  at  ^.,  in  the  tenure  and 
occupation  of  J.  5.  And,  in  like  manner,  he  recapitulated  every 
eftate  he  had,  and  devifed  them,  one  by  one,  to  his  wife  in  fee. 
And  then  he  generally  devifed  to  his  wife  and  her  heirs,  all  his 

*  freehold  and  copyhold  lands,  above  devifed^  with  full  power  to 
fell,  grant,  give,  or  otherwife  difpofe  of  them,  as  if  he  himfelf 
was  living.  The  farm  at  B,  was  copyhold,  under  a  fmall  yearly 
sent,  to  which  one  if.  was  formerly  admitted,  who  kept  the  tvi^t 
in  hand  till  17 19,  when  he  demifed  the  fame  to  the  faid  y.  $•  at 
rack-rent,  except  all  ivoods^  undervmds^  timber^  i^f*  ti^n  gronoing 
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other  than  the  lop,  and  top  of  ancient  pollards,  and  fruit  of  fruit* 
trees,  wlh  liberty  for  the  lejfor  to  enter,  and  take  away  thefame. 
The  woods  confilted  of  large  hedgerows,  of  chalk-dells  grown  up, 
and  of  one  entire  wood  of  fix  acres.  In  1721  Dr.  Pai// purchafed 
this  farm  of  H. ,  fubjecl  to  the  leafe,  which  he  from  time  to  time 
renewed.  '\  he  fon  and  heir  at  law  claimed  all  thefe  woods,  a$ 
undifpofed  of  by  the  will.  Bur  the  court  of  B,  R,y  though  much  . 
inclined  to  affift  him,  as  he  had  been  dealt  hardly  with  by  his 
father,  clearly  held,  that  the  woods  pafled  with  the  farm,  by  the 
will.     Goodtitle  V.  Paul^  2  Burr,  1089.     '  BlachJI.  255.  S.  C* 

^  <<  As  touching  fuch  worldly  eftate  wherewith  God  hath 
^*  blefled  me,  I  give  and  difpofe  of  the  fame  in  the  following 
<<  manner  and  form:  I  give  and  beqiieath  unto  J5.,  my  wife, 
<*  thofe  three  mefluages,  one  in  M.  and  the  other  two  in  H.^ 
•*  with  ail  barnSyJlableSfJiallsj  i!fc.  thatjlands  upon  or  belongs  to  the 
•*  faid  mejfuages^*  during  her  life ;  remainder  over.  The  queftioii 
was,  "Whether  the  lands  and  meadows  occupied  with  the  mel^ 
fuage  pafled  by  the  devife,  the  whole  having  been  purchafed  toge- 
ther by  th&  tedator  about  fourteen  months  before  he  made  his 
will  ?  Held  in  C.  B,  that  they  did ;  fince  the  teftator,  in  the 
commencement  of  his  will  clearly  manifefted  his  intention  to  . 
difpofe  of  his  whole  eftate;  and  he  appeared  by  ^<  meffuag^*  to 
underftand  a  farm.  Gulliver  v.  Poyntz,  3  Wilf*  141.  i  Black/i* 
726.  S.  C. 

5.  Sir  B.  D.y  by  articles  of  agreement,  contrafled  for  the 
purchafe  of  the  manor  and  other  hereditaments  of  C«,  in  the  * 
county  of  H.  he  then,  by  other  articles,  contracted  for  the  pur- 
chafe  of  the  manor,  advowfon,  and  other  hereditaments  of  and 
in  A.  in  the  fame  cowity.  Afterwards,  by  an  indenture,  T.  F. 
and  others,  for  a  valuable  confideration,  duly  conveyed  the  ad- 
vowfon of  the  church  of  M,,  in  the  faid  county  of  //.,  to  Sir  B.  2>. 
in  fee.  Sir  B,  D.  then,  by  his  will,  devifed  to  his  wife  and  her 
heirs, '  all  the  manors,  m<fffuages,  advowfonSf  farms,  i^c.  what- 
focver,  in  the  county  of  H.^  for  the purchafe  nvhereofbe  had  already 
contrafted  and  agreed :  or,  in  lieu  thereof,  the  money  to  arife  from 
the  fale  of  his  eftates  in  L.,  and  fuch  further  fums  as,  together 
therewith,  (hould  be  fuiBcient  to  complete  the  feveral  contraBs  be 
had  made  ai  afirefaid^  for  the  purchafe  of  his  faid  eftates  in  the  county 
ofH'S  in  truflj  neverthelefsj  to  complete  fuch  pur  chafes^  and  to  procure 
and  take  cotiveyances  of  the  fame  eftates  in  the  county  of}A..X,o  her  owa 
ufe.  He  alfd  devifed  to  truftees  for  certain  ufes,  all  his  manors* 
mefluages,  advo^ufons^  farms,  i^c.  in  the  counties  of  S.  and  C. 
The  teftator  was  not  feifcd  of  any  advowfon  in  the  county  of  H.^ 
except  that  of  M.^  nor  had  he  contraAed  for  the  purchafe  of  any 
advowfon  therein,  except  that  of  A,  He  had  the  right  of  no- 
mination to  a  chapel  in  the  county  of  C,  but  had  no  advowfon  in 
S.  and  C.  The  queftion  was.  Whether  the  advowfon  of  M* 
paflTed  by  this  devife,  (ince  it  did  not,  at  the  time  of  making  the 
will,  vefi  in  contrail^  but  had  been  actually  conveyed  to  the  tef- 
tator i     It  was  held,  in  C.  £.,   that  it  did  not.    But  this  judg- 
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jnent  wasreverfed  in  B.  ii.,  from  whence  an  appeal  was  brought 
to  the  Houfe  of  Lords.  In  fupport  of  the  decifion  in  B.  R.  it 
was  contended,  that  this  advowfon  muft  neceflarily  pafs,  in  order 
to  give  effed  to  the  word  advowfons  made  afe  of  by  the  teftator  in 
the  plural  number;  and  that  the  teftator,  having  fome  real  pro- 
perty recently  contradied  for,  and  other  more  recently  purchafed, 
made  ufe  of  general  terms,  which  he  intended  as  applicable  to  alL 
And  the  judgment  of  reverfal  was  confirmed.  Goodier  v.  Bi/bop 
9f  Whichejler^  %  Blackft,  930.  Cowp.  94.  7  Bro.  Par.  Ca,  353. 
S.  C.     But  fee  the  £r(t  reporter,  p.  933. 

6.  Teftatrix*  feifed  infee  of  a  farm  inZ..,  which  included  four 
acres  and  one  rood  of  marfli  land  in'  L.  marfli,  all  oh  leafe  toge- 
ther to  B.,  devifed  to  M.  P.  all  other  her  mefluageo  and  lands  in 
X'9  except  they^rm  then  in  the  pofleffion  of  £.,  and  the  premifes 
fhtn  in  the  poficjBon  of  Mr.  C,  and  the  mar/b  lands ;  and  to 
*£.  H,  certain  lands  In  M.,  and  the  premifes  in  the  pofieflion  of 
Mr.  C,  and  ber  farm  in  the  poffeffion  vfB.\  and  to  the  children  of 
her  late  uncle  i/.  M.^  all  her  lands  lying  in  L.  marjlj.  The  quejf* 
tion  was.  Whether  the  four  acres  and  one  rood  of  marfli  land  were 
included  in  the  devife  to  E*  H.  \  and  if  fo,  whether  the  fubfe- 
^uent  devife  of  all  the  teftatrix's  lands  in  L.  marjb  was  not  a  revo- 
cation of  the  preceding  devife,  pro  tantoP  Held,  in  C.  B.  per  tat. 
cur,,  that  thefe  lands  were  dearlv  included  in  the  devife  to  E.  H. 
of  the  farm  in  the  pofleflion  of  J3.,  and  that 'the  teftatrix  bad  no 
intention  to  revoke  this  devife  in  part,  by  the  fubfequent  one  of 
all  htx  ^larjb  lands  in  L.\  fmce  the  latter  was  a  different  eftate, 
conGding  entirely  of  marfli  lands,  in  the  occupation  of  another 
tenant,  and  fufBcient  to  fatisfy  the  latter  devife.  H^ldfa/l  v. 
Pardoef  2  Blackjl,  975. 

7.  Copyhold  garden  ground,  held  pur  autre  vie  majt  when 
/        laid  open  to  and  occupied  with  a  copyhold  tenement  of  inhe- 
ritance, and  neceffary  for  it's  enjoyment,  pafs  by  a  devife  of  the 
latter,  although  they  are  held  for  different  eftates.     Doe  v.  Mar* 
tin,  2  Blackft.  1 14B. 

8.  Devife  to  A,  of  the  next  turner  prefentation  of  the.  church  of 
£.,  after  the  death  of  C ,  the  then  pofieflbr ;  and,  after  the  death  bj 
A,  the  living  to  revert  to  the  heir  of  the  teftator.     C  died  foon 

'  after  the  teilator.  It  was  contended,  that  this  w;<s  merely  a  gift 
to  A.  of  the  right  of  being  prefented  himfelf,and  not  of  prefcnting 
a  ftranger;  but  the  court  of  C.  B,  held,  that  it  was  an  abfolute 
devife  of  the  next  prefentation.  They  would  not,  however,  de- 
liver their  opinion,  whether  A.  fliould  have  only  the  firft  prefen- 
tation, or  all  that  might  fall  in  his  lifetime.  Lavf  v.  Bijbop  of 
Lincoln^  2  Black/f.  1240. 

9.  Teftator,  who  was  a  bargeman  and  boat-builder,  being 
tenant  for  years  of  a  houfe,  garden,  ftables,  and  coal-pen,  be- 
queathed in  thcfe  words  :  "  To  H.  C.  I  give  the  houfe  I  live  in^ 
*<  and  garden f  and  all  the  houfehold  goods  as  Idng  as  (he  lives, 
'*  and  the  houfe  that  P.  lives  in,  and  the  four  tenements  below 
"  the  houfe  I  live  in."    Tlic  teftator  occupied  the  houfe  in  quef- 

tion, 
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tioOy  and  the  ftables  and  garden  in  the  front  and  to  theeaft' 
thereof;  the  ftables  he  nfed  for  his  horfes  employed  in  the  trade; 
there  was  a  pig*ftye  at  the  corner  of  the  ftableyard,  and  the  nvhok 
v/as  encompajfed  vnth  a  palings  except  the  coal^pen^  ivhich  was  on  the 
other  fide  of  a  road  near  the  houfe.  In  this  pen  were  kept  gene^ 
rally  about  fifty  dialdron  of  coals;  being  the  coals  not  fold  out  of 
the  teftator's  barges:  his  own  yearly  confumption  was  not  above 
three  chaldrons,  which  were  removed  from  thence  in  fmail  quan- 
tities. The  queftion  was.  Whether  the  ftables  and  coal-peti 
pafled  by  this  devife  ?  In  argument  that  they  did  not,  the  dif« 
tin  Aton  between  a  meflnage  and  a  houfe  was  recurred  to ;  but  the. 
court  of  B.  R.  held  that  they  did.  As  to  the  ftables,  they  faid, 
it  was  rery  clear,  as  they  were  within  a  ring-fence,  which  in- 
clofed  the  whole.  As  to  the  coal-pen,  there  appeared,  primi 
fade^  fome  doubt ;  yet,  from  the  general  intention  of  the  teftator^ 
they  thought  it  pafled.     Doe  v.  Collins,  2  Term  Rep.  B.  R.  498. 

10.  Teftator,  poflefled  of  a  leafehold  eftate  held  for  99  years,  of 
which  he  had  made  under^leafes  at  referved  rents,  by  his  will  gave 
to  his  grandfon  his  leafehold  ground-rents  in  5.  and  0.  ftreets 
(being  the  places  where  the  premifes  were  fituated).  This 
devife  was  held  to  pafs  the  reverfion  of  the  leafehold.  Kaye  y* 
JLafcon^   I  Bro,  Ca,  Ch,  76. 

1 1  •  Teftator  diredted  2000  /.  of  his  perfonalty  to  be  laid  out  in 
the  purchafe  of  freehold  eftates ;  and  then  gave  the  eftates  fo  to 
be  pnrchafed,  and  certain  freehold  houfes,  ((pecifyingthem,)  and 
all  his  leafeholds  to  his  wife  for  life,  then  to  his  fon  and  hij|  iflue; 
afid  in  cafe  he  (hould  die  without  ifliie,  he  dire£^ed  that  all,  as 
well  his  prejent  freehold  and  leafehold  as  the  eftates  4ire£led  to  be  ' 

purchafed,  (hould  be  fold,  and  the  produce  to  go  over.  There 
was  a  fnbfequent  direflion,  that  no  part  either  of  his  prefent  free- 
hold or  of  the  eftates  to  be  purchafed  (hould  be  fold  during  the 
lives  of  his  wife  and  fon.  The  teftator  left  other  freehold  eftates 
be(ide8  thofe  fpecified  in  the  will ;  and  the  queftion  was.  Whether 
they  pafTed  by  the  word  **  prefenf^  in  the  ulterior  devife  ?  Lord 
Tburlow  faid,  the  word  in  its  natural  fenfe  meant  no  more  here 
than  an  oppofition  to  what  was  to  be  bought ;  and  therefore,  if 
nothing  elfe  to  controul  it,  all  he  had  pafTed  by  it.  But  the  con-  • 
text  gave  it  a  diflTerent  conftrufiion.  The  word  was  ufed  in  two 
different  parts  of  the  will,  in  both  it  muft  mean  the  fame  thing. 
The  true  fenfe  of  the  word  in  each  place  was,  the  eftates  enume- 
rated, as  put  in  contraft  with  thofe  diredled  to  be  purchafed. 
lliere  was  a  refiduary  difpofition  too  in  the  will  to  the  wife, 
which  there  was  no  other  property  to  fatisfy.  Held  therefore^ 
that  the  ulterior  devife  in  truft  to  fell  included  only  the  propert]^ 
enumerated.  Second  point  in  Hockley  y.  Maiviey,  1  Vef.jun.  143. 
3  Bro.  Ca.  Cb.  82.  S.  C. 

ta«  Jt.  was  feifed  of  feveral  freehold  eftates,  and  entitled  to  a 
ham  containing  390  acres,  230  of  which  were  alfo  freehold,  and 
the  icaaining  160  bad  been  held  for  a  long  courfc  of  years  by  ^^ 
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%ni  his  anceftors  under  a  church  leafe,  renewable.  The  whote 
farm,  as  far  back  as  could  be  traced,  had  been  held  together  with« 
out  any  diftinAion  as  to  tenure  $  and  A>  leafed  it  for  one  entire 
rent.  j1>  by  his  will  gave  all  his  manors,  me(ru^ges,/irff»/,  l^ndsy 
hereditaments,  and  real  eftate  whatfoeverand  wherefoever,  unto£« 
for  life,  remainder  to  trufttes  to  prefcrve,  ^r.,  remainder  to  his 
fons  fucceilively  in  tail  male.  And,  after  givinglegacies,  all  the  reft 
amd  refidue  of  his  rea4]r  money,  rents  in  arrear,  (lock,  jewels,  and 
perfonal  eft  ate  whatfoever  he  gave  to  B.  Held  in  K.  B.  on  a 
cafe  referred  out  of  Chancery,  that  the  leafehold  as  well  as  the 
freehold  part  of  the  farm  pafled  by  the  word  farms^  Lord  Ch.  J.. 
Kenjcn  obferving,  that  the  term  had  no  limited  technical  applica- 
tion, but  meant  whatever  is  held  by  a  perfon  who  (lands  in  the 
relation  of  a  tenant  to  a  landlord :  that  the  words  in  the  refiduary 
claufe  applied  chiefly  to  perfonal  chattels;  and  that,  although  fe- 
Tcral  of  die  difpoGtions  were  in  tlridlnefs  inapplicable  to  leafe- 
hold property,  yet  fuch  was  too  frequently  the  cafe  in  wills  to 
raife  any  (Irong  argument  of  intention  upon  it.  Lane  v.  Stanhope^ 
6  Term  Rep.  B,  R.  345. 

13.  Tellator  devifed  all  his  manors,  mefiuages,  lands,  fJc.  to  G. 
for  I X  year's,  and  fubje£l  thereto  to  his  nephew  Lord  ^.  and  his 
iflue  in  ftri^  fettlement.  The  truil  of  the  term  was  to  re- 
ceive the  rents,  and  thereout  to  apply  the  neceiTary  fums  in  keep« 
ing  the  ground  around  his  manfion*houfe  at  E.  in  order,  C5*r., 
and  to  difpofe  of  the  reft  of  the  rents  towards  payment  of  fuch 
legacies  as  the  eftate  at  E.  was  charged  with,  paying  the  overplus, 
if  any,  to  his  natural  daughter  E.  for  her  own  ufe ;  and  he  an* 
thorifed  G.  to  grant  leafes  in  fuch  manner  as  Lord  A,  was  enabled, 
when  he  Ihould  be  in  pofieflion,  provided  that  no  leafe  fhould 
exceed  Lord  ^.'s  attaining  25,  at  which  time  the  fald  termfliould 
ceafe,  or  be  affigned  for  his  benefit.  The  quedion  was.  Whether 
E.  or  Lord  A,  was  entitled  to  prefent  to  an  advowfon,  part  of  the 
premifes,  which  became  vacant  before  Lord  A.  attained  25.  Lord 
Loughbortrngb  obferved,  that,  fubje£l  to  the  impofed  charges,  the 
rents  and  profits  were  given  to  E,  in  the  fuUeft  manner  during 
the  term.  He  admitted,  that  the  idea  of  a  vacancy  did  not 
appear  to  have  occurred  to  the  teftator.  But  the  general  and 
comprehenfive  words  ufed  by  him  were  fufficient  to  include  all 
beneficial  intereft  during  this  period.  His  lord(hip  therefore 
«  difmifled  a  bill  filed  to  ellablifh  Lord  A*%  right  of  prefentation^ 
Albemarle  v.  Rogers^  2  Vef.jun,  475. 

14.  Teftator  gave  to  his  wife  (among  other  things)  a  leafehold 
eftate  at  N*  for  her  life;  and  as  to  his  leafehold  eftate  atJP*.,  and 
alfo  his  eftate  at  N.  after  his  wife's  death,  he  gave  the  fame  with 
other  property  to  C  and  D.  By  a  codicil  he  dire£led,  that  the 
bequeds  to  his  wife  by  his  will  (hould  be  in  full  of  all  demands  to 
which  (he  (hould  be  entitled  out  of  his  real  and  perfonal  eftate, 
except  her  eftate  for  life  in  the  premifes  at  TV.  aforefaid*  HeMi 
that  the  wife  was  not  entitled  to  the  eftate  at  W*  by  the  codicil^ 
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it  being  evidently  a  miftake  for  that  at  N*    Sherrat  v.  Oatley^ 
7  Term  Rip.  B\  R.  492- 

Where  things  v^rongly  or  imperfc£lly  defcribcd  fliall  pafs^fee 
{Q^b)y^<i7.  I.  infra^ pnjfirn. 

(N.  b)  What  pafles  an  Intereft,  and  what  an  Autho-  sv^per  185. 
rity.     By  the  Word  until^  &c.  and  of  what  Coa- 
tinuance. 

I  •  T\  EVISE  of  all  tcftator's  mefluages,  lands,  Wf .  to  two  truftces 
^^  and  the  furvivor  of  them,  and  the  h:irs  of  fuch  furvivor^ 
in  truft  for  the  benefit  of  his  two  nephews,  v/z.  to  lay  out  the  rents 
and  profits  for  the  mnintennnct  and  education  of  his  faid  two  nephews 
during  their  minorities ;  and  when^  and  as  they  (hould  attain  their  re- 
fpe£tive  ages  of  21,  to  be  and  remain  to  the  two  nephews,  and 
their  heirs,  equally.  Refolved,  that  the  nephews  took  the  fee 
immediately^  and  that  the  cruftees,  notwithflanding  the  word 
*«  heirs,"  took  only  a  chattel  interefl^  as  a  truft  to  be  executed  for 
the  benefit  of  the  nephews  during  their  minority.  Goodtitle  t« 
Whitby^  I  Burr.  228. 

2.  Devife  to  truft ees  and  their  heirs,  to  the  ufe  of  J.  5.,  in 
ftri£i  fettlement,  with  a  provifo  that,  fo  often  and  during  fuch 
time  as  the  perfon  who,  for  the  time  being,  (in  cafe  the  teftator 
bad  not  otherwife  dire£led,)  would  have  been  entitled  in  pofleffion, 
as  tenant  for  life  or  in  tail,  (hould  be  under  the  age  of  26  years^ 
then  the  truftees  were  to  enter  and  receive  the  rents  and  profits^ 
out  of  which  they  Were  to  allow  certain  fums  for  the  maintenance 
of  fuch  tenant  for  life  or  in  tail,  and  the  reft^  was  to  accumulate^ 
and  to  be  laid  out  in  the  purchafe  of  lands,  to  be  fettled  to  the  fame 
ufes.  J.  S.  died  aged  upwards  of  26,  leaving  his  wife  er^ent  of 
a  fon,  who  filed  his  bill  to  be  let  into  pofleflion  at  21.  A  cafe 
was  fent  from  the  court  of  Chancery  to  the  court  of  B.  R.  for 
their  opinion.  Whether  the  truftees,  upon  the  birth  of  fuch  fon, 
took  any,  and  what  eftate  in  the  lands  by  virtue  of  this  provifo  ? 
On  behalf  of  the  fon  it  was  contended,  that  no  eftate  vefted  in  the 
truftees,  the  provifo  being  void,  whether  it  meant  to  veft  a  deter- 
minable fee  in  the  truftees,  or  a  mere  chattel  intereft ;  becaufe,  in 
the  firft  cafe,  it  tended  to  a  perpetuity,  by  taking  away  the  power  . 
-of  alienation  five  years  longer  than  the  policy  of  the  law  permitted  : 
in  the  latter  cafe  it  had  the  fame  inconvenience,  and  was  in  dero* 
gation  of  the  legal  powers  of  tenant  in  tail.  And  accordingly  the 
court  certified  their  opinion,  that  the  truftees  did  not  take  any 
eftate  under  the  provifo.  Lade  v.  Holford^  3  Burr.  1416. 
I  BlacJtJl.  Rep.  42S.  Amb.  479.  S.  C.  See  ButL  note  i.  in  C^. 
Litt.  379.  *. 

3*  Devife  to  A,  for  the  ufe  of 'R.  for  his  maintenance  and  education 
till  he  attained  the  age  of7.\^  and  then  to  B.  and  his  heirs*  It  war 
heldj  that  the  fee  vefted  in  B^  immeJ^ely^  and  that  A^  waa  onlf 
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in  the  nature  of  guardian  to  him.  Diftn  r.  Sattirthwake^ 
1  Blaehfl.  Rep.  519. 

4.  Devife  to  teftator's  wife  for  life,  proviiidjbe  remained  a  wi" 
dow  i  but  in  cafe  [be  married  afecond  bufiandy  iben  to  J.  S.  when  be 
Jbould  attain  his  full  age  cfiL'^  years.  The  widow  married  during 
the  minority  01  J,  S.  Held  in  B.  jR.  that  her  intereft  was  not 
determined,  but  that  (he  was  entitled  till  J*  S.  attained  23^ 
Buller,  J.  faying,  that  the  intention  of  the  teftator  waa^  that  if  the 
widow  did  not  marry,  (he  was  to  enjoy  the  eftate  for  her  life  ;  if 
flie  did  marry,  (he  was  then  only  to  have  it  till  J.  S.  attained  23. 
Dee  V.  Freeman^  i  Term  Rep,  B,  R.  389. 

5*  Devife  of  copyhold  lands  to  truftees  and  their  heirs  until  A. 
Aen  an  infant  of  about  13  years  of  zgejbould  attain  the  age  of  24. 
years  y  on  condition,  out  of  the  rents,  &c«  to  keep  the  Buildings  in  repair^ 
and  he  de?ifed  unto  jt»  his  heirs  and  ai&gns  for  ever,  nvben  and  Jo 
foon  as  he  (hould  attain  the  age  of  24  years,  the  fame  premifes» 
and  diredled  the  truftees  to  furrender  the  fame  accordingly.  It 
was  held,  that  the  fee  vefted  in  A.  immediately,  and  that  the  words 
Vfben  andfo/oon,  &c.  only  denoted  the  time  when  he  was  entitled 
to  the  pojfejj^on.  Doe  v«  Lea,  3  Term  Rep,  B.  R.  41.  S.  P.  in  Doe 
▼•  Vnderdown^  Rest  v.  Willes,  293. 

See  (R«  c}|  infra* 

^!52!2i  (O.  b)  What  paflcs  by  the  Words  Refidue  of  Eftatty 

[or  Eftate  generally.] 

8e^.  u    Where  there  are  both  Freehold  and  Copyhold,  or  Copy- 
hold only,  not  furrendercd  to  the  Ufe  of  the  Will. 

N.  I.     Where  the  Dijpofition  is  in  Javour  ^Creditors. 

•  I.  nrESTATOR,  feifed  of  copyhold  lands  only,  devifed  MUs 
^  ejlate  to  his  fon,  fubje£i:  to  the  payment  of  debts.  De- 
creed, that  the  want  of  a  furrender  to  the  ufe  of  the  will  fliould 
be  fupphed  in  favour  of  the  creditors,  in  order  to  fupport  the  intent 
of  charging  ^fiid/i&f/i^/  but  otherwife,  had  there  been  freehold 
lands.     Itbell  r,  Beane,  iVef.21^.  , 

2.  Teftator  declared,  that  he  would  make  a  difpodtion  of  bis 
whole  eftate  and  efieds.  The  firft  difpofition  was,  that  alt  bis 
debts  and  funeral  expences  Jbould  bifirjl  paid.  Then  he  devifed  the 
particular  parts  of  his  eftatCi  fubje^  thereto>  unto  different  per- 
sons. The  queftion  was,  Whether  certain  cuftomary  land% 
which  had  been  mentioned  in  the  will  in  diftin^i  parts  Irom  the 
left  of  the  fee  fimple  lands,  were  fubje&  to  debts;  thefe  lands 
having  been  furrendered  to  fuch  ufes  as  he  ihould  appoint*  Lord 
Hardwicke  held  they  were ;  the  firft  difpofition,  he  faidj  running 
over  all  the  fubfequent  daufes  of  the  wUl.  Godohbin  ?.  Ptnneci^ 
%Vif.  271.    Ellifm  Y.  jUrih  H^  $69^  S*P. 
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3.  *'  I  will  that  all  myjuft  debts  and  funeral  txpcnces  be  paid^  and  . 
**  fatisfiedJ*  There  being  no  other  real  cftatc,  the  court  of  Chan- 
cery decreed,  that  the  teftator's  copyhold  eftat^,  although  not  fur- 
rendered  to  the  ufe  of  his  will,  {hould  go  in  aid  of  his  perfonal 
eilate  for  payment  of  debts.  In  Tudor  v.  Anfon^  2  Vef,  582* 
Smith  V.  Baker ^  Hated  in  Copyholdy  (Q^  b.  2 )  ante^  Je5l.  j2.  b.  P. 

4.  Teftator,  feifed  of  freehold  and  copyhold  eftate,  the  latter  of 
which  had  not  been  furrcndered  to  the  ufe  of  the  will,  began  his 
will  thus  :  "  As  to  all  my  worldly  eftate^  I  defire  all  my  juft  debts 
«*  to  be  paid."  The  charge  was  held  to  extend  as  well  to  the 
copyhold,  as  to  the  freehold  lands.  But  AJhhurft^  J.  admitted^ 
that,  if  the  freehold  had  been  devifed  to  one  perfon,  and  the 
copyhold  to  another,  the  freehold  might  have  been  firft  applied. 
Ccombes  v.  Gib/on ,   1  Br0.  Ca.  Ch.  274. 

5.  In  Li/idopp  V.  Eborall^  feR.  2.  infra^  pi.  ii.  Lord  Chancellor 
^urlonu  faid,  that  in  the  cafe  of  a  devife^  or  charge  in  general 
terms,  where  the  copyhold  eftate  is  neceflary  to  pay  debtSj  that  \% 
equivalent  to  a  defcription  of  it. 

N.  2.   Where  the  Words  in  quefiion  are  in  favour  ofDevifees* 

t.  <*  I  give  to  my  fon  H,  all  my  lands,  tenements,  heredita-  AgnMij 
**  ments,  in  poflelfion  and  revcrfion,  freehold  and  copyhold,  in  the  '?'  »n<*  «ppa 
«<  parifli  of  C.  and  elfewhere  in  the  county  of  M.  {which  copy-  oAbitcafef 
•<  hold  lands  I  have  furrcndered  to  the  ufe  of  my  will.")    The  wm  decided 
teftator,  it  feems,  was  pofleffcd  of  an  inn,  with^fpacious  outbuild-  wufony. 
ings,  all  copyhold,  which  had  been  purchafed  at  different  times,  sVef.juo. 
and  hy  in  two  manors,  and  the^art  which  lay  in  one  manor  he  had  191.  where 
furrcndered  to  the  ufe  of  his  will,  but  the  other  not.     Lord  Hard^  hzw^T'fru- 
m)iche  held,  that  only  the  part  a£lually  furrcndered  palled  by  the  h!id'an4 
devife.    Gafccyne  v.  Barker^  3  Atk.  8.    See  i  Vef62*  121.  S.C.       copyhold 

landv,  and 
•f  the  latter,  fooic  farrendered,  and  Tonie  not,  devifcd  all  his  /reehold  and  copyhold  mefTuaf e>,  lands,  dice. 
*<  the  copyhold  part  whereof!  have  furrcndered  to  the  oieof  my  will  }**  Sir  R.  P.  Arden,  at  the  Rolls, 
6ying,  the  parenchefh  might  operate  as  a  reftridlion  ;  and  that  a  teft.ttor  ibould  not  be  fuppofed  to  paft 
whafhe  could  not  pafs,  when,  as  in  this  cafe,  there  weie  other  co^holds,  to  which  the  defcription 
Kvoald  apply. 

2.  But,  where  the  devife  was,  <^  I  give  all  and.every  my  free- 
'<  hold  and  copyhold  mefluages,  lands,  and  hereditaments  (having 
<*  furrcndered  the  copyhold  part  thereof  to  the  ufe  of  my  will) 
<*  fituate  in  L,  to  B^  *,  and  the  faid  copyhold  part  thereof  (hall  be 
*<  fubje£b  to  the  payment  of  400/.  mortgage,  which  is  on  part 
"  thereof."  Teftator  had  two  copyhold  eftates  in  /».,  one  of 
which  he  had  duly  furrcndered,  and  the  other  not.  On  a  quef- 
tion,  whether  the  latter  pafled.  Lord  HardmcJte  thought  the 
defcription  fufficiently  large  to  take  in  the  whole,  and  that  what 
was  to  confine  it  was  in  a  parenthefis,  and  in  nature  of  a  recital^ 
therefore  not  like  words  containing  a  defcription.  This,  there** 
fore,  be  faid,  differed  from  the  C^fe  cited,  [viz.  Gafcoyne  v. 
Barker^  fuproj  pL  i.)  which  was  determined  by  him  with  great 
relu£^ance ;  there  the  pronoun  relative  tuhich^  made  it  reftriftive. 
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But  in  ^he  principal  cafe,  the  latter  words,  he  added,  fuffictcntlf 
fhewcd  teftator's  intent  to  give  the  whole  }  as  he  meant  to  give 
more  than  the  part  fubje£t  to  the  mortgage,  and  had  no  other 
copyhold  than  that  in  queflion.     Banks  v.  Denjbiri^   i  Vef^  63. 

3.  Teftator  devifed  to  his  grandfoo  the  feveral  eftates  by  him 
held  of  the  manor  of  jS.  He  had  two  copyholds  in  iS.,  neither 
of  which  was  fur  rendered  to  the  ufr  of  his  will,  and  in  one  of 
them  he  had  only  a  truft  eftace.  i  He  had  other  copyholds  elfe* 
where,  which  had  been  duly  furrendcred;  and  he  had  given 
feveral  legacies  to  his  heir.  The  Mafltrr  of  the  Rolls,  after 
obferving,  that,  as  to  one  of  thrfe  copyholds  the  obje£lion  of  the 
want  of  a  furrender  was  of  no  weight,  faid,  it  was  true  an  intent 
to  pafs  it  fpiuft  appear ;  but  the  words  were  very  exteuGve,  and 
meant  all  the  copyhoKl  hrld  of  the  manor  ;  and  as  to  the  other 
-copyhold,  though  a  furrender  was  neceflary  to  give  it  eSe^l  at 
law,  yet  the  intent  was  to  pafs  it,  being  within  the  general  words. 
Nor  did  he  think  the  objection  of  his  having  devifed  other  copy- 
holds fufiicient  to  take  this  out  of  the  dcvife.  Held,  they  both 
pafled.     Allen  y.  Poulton^  i  Vef.  121. 

4.  A*  purchafed  a  copyliold  eftate  for  his  owa  and  two  other 
lives ;  and  afterwards,  without  having  niade  any  furrender  of  it 
to  the  ttfe  of  his  will,  devifed  in  general  terms,  <*  all  hk  efiate 
*^  real  and perfonalyin  pcffejfion  or  reverjions^^  to  hjs  wife,  and  died, 
leaving  no  other  real  eitate.  Held,  that  the  copyhold  pafTed  by 
this  devife  ;  and  the  furrender  was  decreed  to  be  fupplied*  ZmtUi 
V.  Baler i,   i  Atk.  385. 

5.  A.  devifed  all  his  lands  unjettled  to  his  wife  for  life,  and 
afterwards  to  his  younger  children,  as  flic  {hould  think  fit  to 
difpofe  of  the  fanr\e  ;  and  then  died  fcifcd  of  freehold  lands  in 

fettlement^  and  freehold  and  copyhold  lands  of  inheritance,  not  in 
fettlement :  the  latttr  not  having  been  furrendered  to  the  ufe  of 
his  will.  Lord  Hardwiche  was  of  opinion,  that  the  lands  fettled 
being  only  freehold,  the  lands  unjcttled  mud  naturally  be  intended 
of  the  fame  kind  ;  and  therefore  che  copyhold  lands  did  not  ]Kifs. 
Hawkins  v.  £eighy   i  Atk,  387. 

6.  In  Tendnl  y.Smttb,  2  Atk,  85.  Lord  Hardwicke  held,  that, 
^          where  copyhold  lands  were  furrendered  to  the  uf#  of  a  will,  the 

fame  would  pafs  by  a  general  devife  of  lands,  although  there 
were  freeholds  to  anfwer  fuch  devife. 

7.  Freehold  and  copyhold  lands  in  D.  (originally  the  property 
of  the  feme)  were  conveyed  and  furrendered  refpc£tively  to  truf* 
lees,  in  tiuft-for  barou  and  feme  for  their  lives,  and  the  life  of 
the  furvivor,  with  remainder  to  the  heirs  of  their  bodies;  le* 
mainder  to  the  baron  and  his  heirs.  The  baron  devifed  all  hif 
lands,  iffc.  in  D,,  ^nd  aJl  other  bis  real  efiate,  to  truftees  for 
500  years,  upon  certain  trufls  i^ .  and,  after  the  determination  o£ 
the  term,  he  gave  all  the  premifes  to  his  wife  for  her  life  Jam 
wade,  and  died  without  iffue*  Held,  thatlhe  words  ufedby  the 
teftator  were  fufficiently  comprehenfi^e  to  pafs  the  lands,  and  that 
it  was  the  teftator's  intention  they  ihould  pafs }  as  'adl  the  eftates 

came 


came  originally  from  tbe  wife,  and  he  C041I4  not  mean  to  fever 
the  freehold  from  the  copyhold.     Car  v.  EUiJon^  3  jiti.  73. 

8.  Tcftator  who,  by  fome  introdudory  words  in  his  will^ 
fliewed  an  intention  to  difpofe  of  his  whole  eftate,  gave  all  hi^ 
mefliiages,  lands,  i^c.  in  iv.  to  his  wife  during  her  widowhood^ 
and  di<;d  feifed  of  freehold  and  copyhold  lands  in  N,,  the  latter 
of  which  he  had  furrendered  to  the  ufe  of  his  will.  The  copyhold^ 
were  held  to  pafs.     Goodwyn  v.  Goodioyfif  i  Vef,  227* 

9.  A.  being  fcifed  of  freehold,  and  of  copyhold,  of  the  nature 
of  borough  Englljb^  defcendible  not  only  to  the  younger  (on,  but 
alfo  to  the  younger  daughter,  which  copyhold  was  not  furreadere4 
to  the  ufe  of  his  will,  made  his  will,  by  which,  after  making 
difierent  provifions  for  his  wife  and  daughters,  he  gave  all  th$ 
refi  and  refidue  of  his  e/laUy  real  and  perfinal^  of  what  nature  or  kind 

foever  the  fame  might  be  or  confift  of^  at  the  time  of  his  death, 
Co  his  wife,  her  heirs,  executors,  \sfc* — The  wife  brought  her 
bill  to  compel  the  cuftomary  heir  to  furrender.    Sir  %  Strangif 
at  the  Rolls,  after  admitting  the  words  ufed  by  the  teiiatpr  to  bo 
very  comprehenfive,  faid,  there  was  no  cafe  where  there  was 
freehold  as  well  as  copyhold,  and  no  notice  taken  of  the  copyhold 
in  the  will,  that  the  court  had  fupplied  the  want  of  furrendet. 
Thus  the  cafes  had  turned,   he  added,   in  the  conftrufiion  of 
general  words  where  no  furrender  had  been  made,  upon  the 
quellion  of  the/a^,  whether  the  teftator  had  whatwould  anfwer 
the  words  of  his  will,  'on  which  the  words  would  operate  ?  Then 
the  furrender,  he  faid,  {hould  not  be  fupplied,  as  it  was  before 
Lord  Talhot  in  1 735  ;  and  the  cafe  of  Bethlehem  Hofpital^  10  June^ 
1735;  that  <^  all  my  lands^  would  not  pafs  copyhold  lancls  not 
furrendered,  if  there  were  other  lands  to  fatisfy  it,  but,  if  fur« 
rendered,  that  will  expKiin  the  general  words,  and  pafs  it.     Here, 
he  continued,  is  that  which  would  come  within  the  defcription  of 
real  ellate^     Then,  without  furrender  to  the  ufe  of  the  will,  or 
mention  of  copyhold,  the  court  will  not  take  it  from  the  heir. 
It  is  faid,  this  ought  to  be  confirlered  as  if  preditorj;  but  by  this 
will  the  real  eftate  is  not  fubje£l  to  payment  of  debts,  as  in  the 
cafe  in    Williams  (meaning  Drake  v.  Robinfon^  6  Vin,  Abr.  237. 
pl»  7,  8«  which  fee). .  In  the   principal  cafe  he  concluded  there 
was  nothing,  either  by  a^^  or  by  furrender^  or  by  words^  though 
no  furrender,   to  warrant  the  court  to  fay,    that  the  younger 
daughter  was  difinherited  of  that  which  by  law  ought  to  defcend 
to  her,  and  that  the  mother  was  entitled  to  the  benefit  of  this 
copyhold.     Byas  v.  Byas,  2  Fef.  164. 

10.  Tellator,  entitled  to  freehold,  copyhold,  and  leafehold 
eftates  in  H,  and  C,  dcvifed  all  his  mejfuages^  farms ^  lands ^  tene^ 
mentSf  and  hereditaments  in  H.  and  C.  to  his  wi^  for  life ;  lemain- 
der  to  his  two  fons  fucceilively  in  tail ;  remainder  to  his  wife  in 
fee*  The  copyholds  never  having  been  furrendered  to  the  ufe  of 
teftator's  will,  it  Vas  held,  at  the  Holls,  that  they  did  not  pafs* 
MMoume  v.  MUboume^  a  Bro.  Co,  Ch;  $4. 

X2  ii.Teftator 


tf.  Teftatdr  devifed  all  his  lands,^ tenements,  and  heredita- 
ments, and  real  eftate  whatfoever,  fituate  in  P.  and  odier  places, 
which  he  enumerated,  oi  elfewhere  in  Great  Britain^  not  fettled 
in  jointure  upon  his  wife,  in  truft  to  fell  and  difpofe  of  the  fame, 
to  pay  his  debts  and  legacies;  and  then  gave  his  perfonal  eftate  in 
truft,  to  be  fold  for  the  fame  purpofes;  and  the  clear  furplus  of 
the  produce  of  the  real  and  perfonal  eftate,  after  debts  and  le- 

iracies  paid,  to  he  invefted  in  government  fecurity,  and  the 
htereft  to  be  paid  to  his  wife  for  life,  and  the  principal  to  his 
daughter  Antt^  on  the  event,  which  happened,  of  her^ attaining 
twenty-one.  The  ttftator  had  freehold  eftate  in  P.,  and  a  fmall 
copyhpld  eftate  there,  which  was  purchafed  by  and  furrendcred 
to  his  grandfather,  who  was  admitted;  and  from  him  itdefccnded 
upon  the  teftator's  father^  who  never  was  admitted;  and  from 
him  upon  the  teftator,  who  alfo  never  was  admitted.  On  a  bill 
filed  by  ^nttf  praying  a  furrender,  it  was  faid,  on  her  behalf, 
that  there  was  no  doubt  of  the  teftacor's  intention,  and  that  he 
thougjht  it  a  freehold  eftate,  and  meant  to  pafs  it;  for  which  pur* 
pofe  the  words  ufed  by  him  were  fufficiently  comprehenflve.  But 
L«rd  C.  Tburlato  held  that  it  did  not  pafs;  for  although,  wiere 
the  eopybM  is  neeejfary  to  pay  debts^  it  is  held  equivalent  to  a  defcrip* 
iion  of  it,  yet  here  it  not  being  ncceflary  for  that  purpofe,  it  fliall 
not  pafs  for  the  further  purpofe  of  going  to  the  younger  child; 
the  court,  he  added,  had  held./^ii/,  only  where  the  child  was 
<firprovided  for ;  not  where  the  queftion  was  as  to  the  quantum  of 
the  proviOon  to  which  the  intention  could  never  be  held  to  apply. 
Liniopp  v.  Everali^  3  Bro,  Ca.  Ch.  188. 

12.  After  fpecific  devlfes,  teftator  devifed  all  the  reGdue  of  his 
eftates,  as  well  copyhold  as  freehold,  *<  the  copyhold  part  thereof 
•«  having  been  previoufly  furrendered  to  the  ufe  of  my  will,"  to 
truftees  to  fell ;  and  out  of  the  produce  to  pay  debts,  and  the 
furplus  for  the  benefit  of  his  wife,  and  children.  Teftator  died 
entitled  tofome  copyhold  lands,  which,  however,  he  had  not  fur- 
rendered  to  the  ufe  of  his  will,  or  indeed  ever  been  admitted 
to;  and  he  had  no  other  copyhold  eftate.  Lord  Ch«  Loughborough^ 
conceiving  the  words  intimated  diiVm£lly,  that  the  teftator  fup- 
pofed  himfelf  to  have  previoufly  furrendered  this  copyhold,  and 
that  it  was  nothing  more  than  a  miftaken  defcriptiori,  put  the  hejr, 
(who  took  a  benefit  under  the  will)  to  his  eleflion.  Rumhold  v. 
fame^  3  Vef.jun.  65. 

&/?.  2.    Eftates  of  which   the  Teftator  is  a  Mortgagee,   or 

Truftee. 

1 .  A  mortgagee  in  fee  of  eftates  in  A.  devifed  all  His  manors, 
meifuages,  lands,  tenements,  and  hereditaments  in  5.,  JT.,  Jl/., 
and  elfewhere  in  England^  in  poiTeffion,  reverfion,  or  otherwife, 
to  certain  ufes,  under  which  an  infant  became  tenant  in  rail.  The 
mortgage  being  paid  ofF,  l^o^A  Hardwhcke  decreed  the  infant  to 

convey 


convey  the  legal  eftate,  and  to  fuiFer  a  recorery  for  that  purpofe. 
Ex  parte  Bowes  ^  Sand.  ii.  I*  in  I  Atk.  605. 

2.  But  where  a  mortgagee  in  fee  bequeathed  his  mortgage  debt 
to  his  executors  upon  certain  truftsi  and  he  devifed  and  bequeathed 
all  the  reft  and  refidue  of  his  eftate,  and  effeds,  whatfoever  and 
whcrefoever,  and  of  what  nature  or  kind  foever,  and  every  part 
and  parcel  thereof,  (fubje£l  to  the  payment  of  his  debts  and  of  an 
annuity  of  30/.)  to  A.  in  fee:  Sir  R.  P.  Arden  at  the  Rolls  held, 
that  the  eitate  in  mortgage  did  not  pafs  by  the  refiduary  devifc ; 
and  exprefled  his  difient  from  the  cafe  Ex  parte  Bowes.  Duke  of 
Leeds  V.  Munday^  3  Vef.jun.  348. 

3.  A  mortgagee  in  fee,  after  deviling  certain  eftates^  save  and 
devifed  all  the  reft,  refidue,  and  remainder  of  his  eftateboth  real 
and  perfonal,  and  of  what  nature  or  kind  foever,  and  wherefoever, 
not  therein  before  fpecifically  given,  devifed,  and  bequeathed,  to 
A.  B*  (an  infant  then  18,)  his  heirs,  executors,  adminiftrators^ 
and  afligns  for  ever,  on  the  fide  of  his  mother  \  and  he  appointed 
A*  B,  executor.  Both  the  M  after  of  the  Rolls  and  Lord  Chancellor 
thought  the  eftate  in  mortgage  vefted  in  A.  B.  by  the  refiduary 
devife.     Ex  parte  Serji/off,  4  Fe/.jun.  147. 

See  Co,  Lift.  203.  b.  ButL  note  i.  with  the  rules  laid  down  in 
which  for  conftruing  devifcs  of  this  defcription,  the  twolaft  ftated 
decificns  agree. 

Se^.  3*    Where  the  Words  are  applicable  to  both  real  and  per« 

fonal  Property. 

1.  Teftator  began  his   will  with  words  expreflive  of  his  in- 
tent to  difpofe  of  all  his  temporal  eftace ;  and  then  tlevifed  as 
follows:  *^  Itentf  all  thofe  my  freehold  landn  and  hop-grounds, 
**  with  the  mciTuages  or  tenements,  barns,  ^c\  now  in  the  tenure 
**  of  L.  and  all  other  the  rejl^  refidue^  and  remainder  of  my  ejlate^ 
<*  confifting   in  ready  money,  plate,  jewels,  cafes,  judgmentS| 
*'  mortgages,  {5^^.,  or  in  any  other  thing  wA^i^v«*  ^r  wAfr^&nifrji 
*«  I  Rive  to  A.  B.  and  her  aifigns  for  ever.'*     Juftice  Forte/cue  at' 
the  Rolls  held,  that  the  refidue  of  the  teftator's  real  eftate  did  not 
pafs  by  this  devife,  fince,   although  the  word  "  ejlate^*  when 
unreftrained,  would  include  lands  as  well  as  perfonal  eftate,  yet 
here  it  was  exprefsly  confined  to  perfonals,  as  plate,  (^r.  and,  had 
the  teftator  intended  to  give  all  his  real  eftate,  why  did  he  men* 
tion   a  part  of  it   only  ?     Firft  point   in   Timewell  v.  Perkins^ 
2  Atk,  102. 

2.  Teftator,  after  recitmg  that  he  had  already  fettled  his  lands 
in  O.  in  jointure  on  his  wife,  and  that,  in  cafe  he  (hould  die,  he 
thought  that  not  fujjicient  for  her  to  live  hofpitaMy  upon^  gave  to  his 
wife  one  moiety  of  the  other  h^ilf  part,  not  fettled  in  jointure,  to 
her  for  life ;  and  he  alfo  gave  her  his  manfion  houfe,  &*&*.  in  L. 
and  a  fmall  parcel  of  land  in  L,  for  her  life :  and,  after  making 
ievcral  devifcs  of  the  faid  fourth  part  of  the  lands  in  0.  after  his 
fife's  death,   an(i  of  other  eftatcS|  «  all  the  reft^  refidue,  and 
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'<  remamder  of  his  goods,  chattels,  and  perfonal  cfflates,  1o» 
*'  gether  nuith  his  real  eftati  not  therfinbefore  devifed^  he  gave  to 
hi»  wife,  whom  he  appointed  fole  executrix.  It  was  held,  that 
the  manfion  houfe  and  land  in  JL.,  notwithftandinji^the  preceding 
r<(lri£live  devife  thereof  to  the  wife  for  life,  and  alfo  the  teftator't 
other  eftates  not  difpofed  of  by  will,  paflVd  to  the  wife  in  ffre  by 
the  refiduary  claufc.  Ridout  v.  Pain^  3  j4fk.  486.  i  Fef.  10.  S.  C. 
'  3.  Tcdator,  feifed  of  lands  in  C\  and  G.  in  fee,  and  of  other 
lands  in  j&.  for  lives  renewable  for  ever ;  and  of  other  lands  under 
leafes  for  three  lives,  with  reverfionary  terms  for  21  years,  from 
the  death  of  the  furviving  life  in  e^ich  leafe,  and  being  himfelf 
the  furviving  life  in  one,  devifed  thus :  *'  And  as  to  all  my 
*'  worldlv  fubftance,  I  give  to  my  mother  my  houfe  and  land  of 
*^  G.,  with  the  appurtenances,  during  her  natural  life  /  and  alfo 
*^  my  lands  of  C  (fubje£l  to  a  rent  payable  thereout,)  y^r  lifif 
«*  without  liberty  tf  committing  wqfte  thereon**  And  after  fcveral 
legacies  and  life  annuities  to  relations,  (and,  amongil  the  reft,  a 
^  life  annuity  of  30  A  to  his  heir  at  law,)  he  devifed  to  his  mother, 
•*  all  the  remainder  and  re/idue  of  all  his  effeHs^  both  real  and  pfr* 
**  Jonal^  which  hejhould  die  poffeffed  of**  i(  was  contended  for  the 
heir  at  law,  that  the  rtfiduary  claufe  did  not  pafs  the  itt  fimple 
land^i  but  the  perfonal  and  leafehold  eftate  only.  The  word 
*<  effedlsy'^they  faid,  was  properly  applicable  only  to  chattel6,aDd  the 
devife  to  the  mother  for  life  was  incompatible  with  an  intention 
to  give  her  the  fame  lands  in  fee.  But  held  in  JS.  i?.,  that  both 
the  lee  fimple  and  the  leafchold  lands  pafled  ;  Lord  Mansfield 
obferving,  that  the  introdudory  claufe  (hewed,  the  teftator  did 
not  mean  to  die  intedate  as  to  any  part  of  his  property  \  the  word, 
'<  effe£is,''  he  faid,  was  frequently  ufed  to  comprife  every 
kind  of  fubftance.  He  did  not  think  the  obje^iion  of  there  being 
a  prior  eftate  for  life  given  in  the  lands  fuflicient  of  itfelf  to  defiroy 
tRe  manifeft  import  of  the  words  ufed  in  the  refiduary  bequeft  ; 
and  for  this  he  cited  the  laft  ftated  cafe.  And  the  judgment  in 
h.  R.  was  afterwards  affirmed  in  Dom.  Proc.  Hogan  v.  Jachfm^ 
CoRup.  app.  7  Bro.  Ca.  ParL  46'j.  S.  C.  See  S.  P.  in  mckley  v. 
Alatvbefj  I  Vefjun.  151. 

4*  After  feveral  precedent  devifes  and  bequefts,  teftator,  in 
*afe  his  perfonal  eflate^  exdufive  of  fuch  part  thereof  as  he  had 
before  given  to  his  wife,  fbould  not  be  fujicient  to  pay  all  bis  debu 
ami  legacies^  gave  ro'truftces  and  their  lieirs  certain  lands,  upon 
truft  to  fell,  and  to  apply  the  purchafe  mon^y  in  payment  thereof  v 
and  he  afterwards  concluded  thus ;  **  and,  laftly,  all  the  re^^ 
**  refiiliie^  and  remainder  of  tt^j  real  and  perfonal  efiates^  vobaifoever 
*<  and  nitherefoever^  I  give  to  my  faid  wife,  her  beirs^  executors, 
'^  and  adminiftVators/*  The  perfonal  eftate  proved  fufficient  to 
difchargethe  debts  and  legacies*  The  queftion  was,  Whether 
the  wife  was  entitled  by  the  refiduary  claufe  to  the  lands  devifed 
In  aid.  And  the  court  of  S.  R.  was  cleariy  of  opinion,  that  (he 
was.  Lord  Mansfield  citing  Cliffe  v.  Gibbons^  8  Vin.  Jhr.  294. 
pL  8*  as  in  point.     Goodtitle  v.  Knott,  C^wp.  43.  , 
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•  5.  <<  I  giTC  to  R,B.  ail  that  freehold  meflaagei  (fc.^  as  alfo 
<<  two  acres  of  land  in  ji.^  as  alfo  the  (lock  of  corn,  hay,  goods, 
^<  chattelsy  and  effects,  or  ejlate  of  what  kind/oever  ;  aUb  all  other 
*<  the  utenfils  of  hu&andry  in  the  dwelling- houfe  or  farm  which 
"  I  now  rent  of  my  father  in  T. \*  (being  the  eftate  in  queftion^ 
in  which  teftator  had  the  remainder  in  fee  ;)  **  as  alfo  all  that 
•*  freehold  mefluage  in/'  Isfc,  to  her  fole  ufe,  and  to  her  heirs 
and  afligns  •*-  for  ever."  Hill^  {>erjt.  contended,  that  the  word 
"  t/late**  pafled  the  tf  (lator's  iotcreR  in  the  prcmifcs  in  ST.,  there 
being  real  edates  exprtfbly  devifed  both  before  and  after  this 
difpofirion.  But  Bond^  Serjt.  arf::ued,  that  this  word,  being 
immediiitcly  preceded  and  followed  by  an  enumeration  of  perfonal 
propert/f  could  never  be  referred  to  any  real  property,  much  lefs 
a  remainder,  which  the  teftiitor  did  not  appear  to  have  had  in 
contemplation.  And  to  this*  opinion  the  court  inclined,  when 
the  cafe  went  off  on  another  point.     Daily  v.  Kingy  i  H.  Biac\ft*  a.. 

6.  After  giving,  firft,  certain  real  eilates,  and  then  fomc  per- 
fonal legacies,  teftatrix  faid,  <<  all  the  reji  and  refidue  of  m^  tfiate^ 
*•  cf  what  nature  or  kind  fo  ever^  I  jiiy^",  devife,  and  bequeath  to 
^*.  C.  for  her  life,  and  after  her  deceafe  to  be  equally  divkle<i' 
**  between"  five  perfons ;  and  if  any  of  thtm  (hould  die  before 
thej  fliould  be  entitled  to  have  and  receive  their  fliare,  t'nen  their 
children  to  have  the  fame  ;  and  (he  diredled  that  the  (hare  of  one, 
who  was  a  minor,  and  alfo  the  (hares  of  the  children  of  any  who 
ihould  die,  (hould  be  paid  to  their  guardians,  whofe  receipt  (hould 
be  a  fufficient  difcharge.  Teftatrix  died  feifed  of  fome  freehold 
and  copyhold  lands,  not  fpecifically  devifed :  the  latter  had  been  ' 
fttrrendered  to  the  ufe  of  her  will.  It  was  contended,  that  thefe 
lands  were  not  meant  to  pafs  by  the  reliduary  claufe,  the  phrafea 
and  the  manner  of  the  gift  being  wholly  appropriate  to  perfonal 
property.  But  the  court  of  C,B.  held,  that  they  pa(red;  it  being. 
the  intent  of  the  tedatrix  not  to  die  inteftate  as  to  any  part  of 
her  property,  as  plainly  appeared,  both  from  the  comprehenGve- 
nefe  of  the  terms  ufed  by  her,  and  from  her  having  furreiukrcd 
her  copyholds.     Doe  v.  Chapman^   i  H,  Blacifi,  223. 

7.  Teftator,  being  feifed  of  freehold^  and  eopyhold,  and  pof- 
fefied  of  leafehold  eftates,  willed  his  debts  and  funeral  expences 
to  be  paid  out  of  his  whole  eftate,  by  his  executors.  He  then 
gave  his  leafehold  eftate,  together  with  all  other  liis  real  eftate^  to' 
his  wife  for  life  ;  and  likewife  he  gave  to  her  all  his  perfonaliy 
daring  her  life,  and  empowered  her  to  difpofe  of  part  thereof  by 
will,  and  the  remainder  of  his  goods  and  furniture  he  dire^ed 
to  be  foltl  by  his  executors,  and  the  money  to  be  divided  between 
C,  i).,  £•,  F.^  and  G.  He  then  gave  two  annuities  to  //•  and  L% 
to  be  paid  by  his  executors  out  of  his  whole  efiate  ;  the  aforefaid 
^hridends  of  the  money  arifing  from  the  faie  of  his  goods,  and  the 
yearlj  payments  out  of  his  eftates  to  //.  and  /.,  not  to  commence 
till  attcr  his  wife's  death ;  and  he  afterwards  devifed  the  remainder 
of  the  profits,  after  the  wife's  death,  and  fubje£l  to  yearly  pay- 
ments to  H.  and  /•  out  of  his  wholt  ejtate,  to  J?.,  C,  and  I). 
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equally,  (hare  and  (hare  alike.  The  queftion  was,  Whether  the 
words  **  «i>^/r  efiati*  in  the  latter  part  of  the  will,  extended  as 
well  to  the  real  as  the  perfenal  property  ?  On  behalf  of  the  heir 
at  law  it  was  contended,  that,  fince  the  words  in  queftion  re« 
ferred,  iii  the  former  part  of  the  wiU,  to  perfonal  eftate  only^ 
they  ought  to  receive  a  fimilar  con(lru£lion  in  the  latter  part  of 
St ;  efpecially  as,  in  this  cafe,  there  was  a  furplus  of  the  perfonal 
eftate,  after  payment  of  debts  and  legacies  of  about  aooo/.  But 
the  court  of  B.  R,  were  clearly  of  opinion,  that,  by  **  whole 
**  e/latft"  the  teftator  almoft  throughout  his  will  meant  real  eftate, 
and  that  this  was  the  only  conftrudlion  which^thefe  words  could 
admit  of,  in  the  claufe  dire^ing  the  payment  of  the  annuities ; 
fince  they  ftood  in  contradiftin3ion  to  the  produce  of  the  per« 
fonalty.  It  was  then.a  necefTiry  confequence  of  the  nature  of 
their  truft,  that  they  took  a  fee.  Doe  r.  Woodhoufe^  4  Term  Rep. 
£•  R*  89* 

8.  **  As  to  fuch  worldly  eftate  as  God  has  pleafed  to  blefs  me 
*^  with,  I  give  and  difpofe  of  the  fame  in  the  manner  following :" 
teftator  then  gave  his  fon  and  heir  aoo  /.,  and  afterwards  faid, 
^'  aifo  all  that  my  meifuage  wherein  I  now  live  I  give  and  devife 
•*  to  my  wife,  her  heirs  and  aiTigns  for  ever ;  alio  all  the  reft 
^*  and  refidue  of  my  goods,  chattels,  rights,  credits,  perfonal  and 
^'  te/iamentary  ejlaie  whatfoever,  and  in  whofe  hands  foever,  not 
<'  hereinbefore  particularly  given  and  bequeathed,  I  hereby  give 
^<  and  bequeath  unto  my  faid  wife,  for  her  own  ufe,  benefit, 
«  and  difpofal."  It  was  held  in  C.  B.  that  the  real  eftate  of  the 
teftator,  not  fpecifically  devifed,  pafled  by  the  words  '*  tcf« 
••  tamentary  eftate  \*  Bullety  J.  obferving,  that,  if  the  words  had 
not  this  application,  they  would  be  mere  tautology,  as  the  per- 
fonal eftate  had  been  given  before.     Zmitb  v.  Cojjin^  2  H.  Blackfi* 

444-  .  •      , 

9.  Teftator,  entitled  to  a  houfe,  his  only  real  eftate,  Jind  to  a 

large  perfonal  eftate,  began  his  will  with  faying,  *<  as  to  my  real 
*<  and  perfonal  efiates^  I  difpofe  thereof  in  manner  following/' 
He  then  gave  feveral  legacies  and  an  annuity,  which  latter  be 
charged  on  the  houfe  \  and,  after  bequeathing  a  fum  of  4000/., 
upon  certain  trufts,  all  the  reft  and  refidue  of  h\%ejlate  and  tSt&%t 
of  any  and  what  nature  or  kind  foever i  or  %joherefoever^  he  gave  and 
bequeathed  to  A.  and  J3.,  their  executors  or  adminiflrators^  in  trull 
,  to  add  the  interefl  to  the  principal^  fo  as  to  accumulate  the  fame ; 
it  being  his  will,  that  the  faid  refidue  ftkould  not  t>e  paid  or 
payable  but  at  the  time,  and  in  the  manner  the  principal  fom  of 
4000  /•  was  thereinbefore  directed  to  be  paid.  Held,  that  the 
houfe  did  not  pafs«  notwithftanding  the  introduQory  words;  the 
reGduary  claufe  being  applicable  to  perfonalty  only,  particularly 
the  direQion  to  accumulate.  Doe  v.  Bucintr,  6  Term  Rep.  B.  R* 
610. 
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SeSI.  4*    In  what  Cafes  refiduary  Words  (hall  pafs  the  interme- 
diate Profits. 

1.  Devife  to  the  te(lator*8  grandfon  T.  in  fee,  and  if  he  fhould 
die  before  the  age  of  21,  then  to  fuch  other  grandfon  then  unborn 
as  (hottld  attain  the  age  of  21,  with  mefne  remainders;  remainder 
OTer  to  Sir  R.  S,  in  fee ;  and  the  tedator  gave  all  tie  reft  and 
refidue  of  his  real  and  perfwal  ejtate  to  his  fon-in-law  7*.  S.  2*. 
died  under  age ;  and  it  was  decreed,  by  advice  of  the  judges^ 
that  the  intermediate  profits  between  the  death  of  7*.,  and  the 
veiling  of  the  eilate  by  virtue  of  any  fubfequent  limitiitions,  paflTed 
to  7*.  5.  by  force  of  the  rejtduarj  devife^  as  an  intereft  in  the  real 
ejiate  not  otherwife  difpofed  of.  Stephens  v.  Stephens^  Ca.  temp* 
Tali.  228. 

2.  Teftator  gave  all  his  freehold,  leafehold,  and  copyhold 
eftates,  and  all  his  perfonal  eftates,  to  truftees,  to  hold  to  them^ 
their  executor Sf  adminiftratorSi  and  ajjigns^  in  truft  to  pay  certain 
annuities  and  legacies  out  of  his  perfonal  eftate,  and,  if  that  fliould 
be  infufiicienti  out  of  the  rents  and  profits  of  his  real  eftate  s 
and,  as  to  a<l  the  reft  and  refidue  of  his  real  and  perfonal  eftate^ 
after  provifion  made  for  payment  of  his  (aid  annuity  and  legacieSy  ' 
he  gave  the  fame  to  fuch  child  or  children  as  F.  G.  (hould  have 
of  her  body,  remainder  over.  It  was  held,  that. the  intermediate 
profits,  till  a  child  born  of  F^G,,  (hould  go  to  the  refiduary 
legatees,  and  not  the  heir  at  law ;  and  that  the  truftees,  in  this 
cafe,  did  not  take  an  eftate  qwmfque^  to  fatisfy  particuUr  purpofes, 
and  then  to  ceafe  ;  but  took  the  whole  legal  eftate,  and  might 
even  have  fold  the  fame,  if  neceflary,  under  the  dire£tion  to  raife 
the  annuities  and  legacies  out  of  ^  the  rents  and  profits.  Gib/on  v. 
KogerSf  et  e  contri,  Ambl.  93.  i  Vrf.  485.  S.  C.  Sec  the  latter 
part  of  the  refolution  in  Chapman  v.  Blijfet^  8  Vin.  Ahr.  \\%^ 
pL  36.  S.  P. 

3.  Teftator  gave  a  houfe  with  the  appurtenances  to  his  wife 
during  her  widowhood,  then  to  his  eldeft  fon  for  the  time  being 
who  (hould  attain  21.  The  wife  married  again  during  the  mino- 
rity of  the  eldeft  fon.  There  being  a  refiduary  difpofition,  at 
well  of  the  real  as  of  the  perfonal  eftate.  Lord  Hardwuke  held, 
that,  as  to  the  intervening  profits  between  the  determination  of 
the  wife's  intereft  and  the  eldeft  fon's  attaining  2f,  fo  much  of 
them  as  was  real  would  fail  into  the  real  refidue^  and  fo  much  aa 
were  perfonal  into  the  perfonal  refidue.  Duke  of  Bridgwater  r. 
Bgerton^  2  Vef  122.     See  (N.  d)yJr.  I.  «.  Q^infra^  pfffin^* 

What  perfonal  Property  will  pafs  by  a  Gift  of  the  Refidue,  fee 

(C.  c)  inf  fee,  2.  pqffim. 
Where  Money  covenanted  or  directed  to  be  laid  out  in  Land 

(hall  have  the  quality  of  real  Eftate,  fo  as  to  pafs  by  a  Gift 

pf  the  Refidue,  or  9therwife|  fee  Land  (A),  pojl. 

^  Where, 


314  Debirr. 

Where,  after  fpccific  Devifes  the  Refidtie  of  Tcftator's  real 
Eilate  is  given  ro  feveral,  and  their  Heirs,  as  Tenants  in 
common,  and  one  of  them  dies  before  the  Teftator,  his  Share 
goes  to  the  Heir,  and  not  to  the  other  Devifees.  See  Doe  v. 
Undirwood^Rfp.  Ump^  WilUs^  293.    See  too  (C.e),  infra^ 

svinera96.  (Q^b)  What  Wofds  caffy  what  Perfonal  Eftate,  and 

Chattels  Real. 

8iB.  f .    Where  the  Bequeft  is  offpecjfic  Ciaifeli. 

u  "T^ESTATOR,  in  the  outfet  of  his  will,  gave  his  daughter  a 
'^  money  legacy;  and,  in  a  fubfequent  part,  he  f>ave  her  aii 
goods  and  things  of  every  hind  and  fort  which  ihould  be  found  in  her 
clofet  at  the' time  of  hift  death.  Held,  that  a  fum  of  45/.  found 
therein  at  his  death,  did  not  pafs  by  this  bequeft.  Roberts  t. 
Ktjffin^  2Atk.  113.      ' 

1.  *<  I  giv.e.  to  At,  T*  all  mortgages,  ground  rents,  judgments* 
«<  fcfif  •  Hubatfoever  I  bave  orfhall  have  at  the  time  of  my  deaths  aa 
<<  plate,  jewels,  linen,  houfehold  goods,  coach  and  horfes,  for  ber 
<<  feparate  ufe.''  It  was  held,  that  gold fmiths' notes  and  bank 
bills,  belonging  to  the  teftatrix,  .<^id  not  pafs  by  this  bequeft,  fince* 
although  the  general  expreffions  (in  italics)  were  fufficientlycom- 
preheniive  to  pafs  them,  yet  the  particular  words  which  followed 
retrained  and  confined  them  to  things  ejufdem  generis*  Laft  point 
in  TimetveU  v»  Perkins f  2  Atk,  10 2. 

3.  Teftator,  who  had  17  years  unexpired  in  a  leafe  of  a  farm 
houfe,  malthotifey  5ec.  gave  to  A*  all  his  houfehold  goods,  cattle, com* 
hay,  and  implements  of  hulbandry,  and  flock  belonging  to  his  m^ 
fuagsyfarm^  and premifes.  It  was  held,  that  the  ftock  in  the  malt- 
houfe,  as  well  as  that  in  hufbandry,  pafled  by  this  bequeft. 
Brook/bank  v.  Wentworth^  3  Atk.  64. 

4*  A  bequeft  of  all  the  teftatrix's  goods  and  wearing  apparel  of 
what  nature  afid  kind  foever^  except  her  gold  watch,  pafled  her 
wearing  apparel  and  ornaments  of  her  perfon,  except  the  watch; 
it  alfo  pafftxi  her  houfehold  furniture  $  but  no  other  part  of  her 
perfonal  eftate.     Crichtan  v.  Symes^  3  Atk,  61  • 

5.  Teftator,  by  his  will,  devifed  all  his  plate  to  bis  wife ;  and* 
by  his  codicil,  he  gave  her  only  the  ufe  of  his  houfehold  goods  to  her 
for  life.    There  being  evidence  of  the  plate  being  ufed  in  the 

houfe,  Lord  Hardwicke  held,  that  houf^old  goods  included  plate, 
and  therefore  the  wife  had  the  latter  for  life  only.  Third  point 
in  Snelfon  v.  Corbet^  3  Atk*  369. 

6.  A  bequeft  of  furniture  will  not  pafs  a  library  of  books. 
Bridgman  v.  Dovey  3  Atk.  202.  / 

7.  A  devife  by  a.fea  captain  of  all  houfehold  furniture,  linen, 
plate,  and  apparel  ¥?hatfoever|  was  htkl  to'  include  only  what  was 

for 


for  domeftic  ufe,  and  not  what  was  for  trade^  or  merchandize. 

Z».  Far  rand  v.  Spencer  ^  1  Vef,  97.         -  n 

8.  Devife  to  A.  of  a  Icafehold  mefTuage  for  the  remainder  of, 
the  term  the  teftator  had  therein,  with  all  that  Jbould  he  in  it  at  its 
death.  There  was  tn  the  houfe  at  tellator's  death  bank  notes  and 
cafti  to  a  confide  table  amount,  which  were  held  to  pafs  by  thefe 
words ;  but  the  court  faid  it  would  be  otherwife  as  to  bonds  and 
other  fecurities,  they  not  being  ca(h,  but  only  evidence  of  fo  much 
money  due.  Firft  point  in  Fopham  ¥•  Loffy  Ayle/bury,  Amb.^  68. 
So,  "  I  give  to  R,  M.  all  my  goods  a^id  chattels  in  Suffolk^*  did 
not  pafs  a  bond  at  te(lator*s  houfe  in  Suffolk^  it,  as  was  faid,  having 
no  locality.     Moore  v.  Moore^  1  Bro^  Ca*  Ch.  127. 

9.  Teftator  gave  his  daughter  the  right  for  life  to  live  at  Lee 
Place^  to  have  the  ufe  of  the  hoafe^  plate,  linen,  and  every  thing 
elfiTf  as  her  occafion  fhould  require,  as  alfo  (tabling  and  fields ;  and 
that  all  his  goods,  furniture,  plate,  booksy^i&ixrcSf  and  every  thing 
elfe  which  at  his  deceafe  Jhould  he  at  his  houfe  at  Lee,  (hould  ^remain 
there  and  be  enjoyed  by  the  perfon  who  for  the  time  being  ihould 
be  in  pofieflion  thereof ;  and  he  then  devifed  Lee  Place  in  HxiSt 
fettlement.  Lord  Hardwicke  held,  that  the  two  claufcs  relating 
to  the  goods,  iffc.  at  Lee  were  not  co-extenfive;  but  that,  by  the 
firft,  all  provifions,  liquors,  corn,  hay,  isfc.  in  the  houfe  and 
ftable  pafled  to  the  daughter  ;  but  neither  of  them,  he  faid,  paflcd 
fome  curiofities  the  teftator  had  in  his  houfe,  China^  Japdn,  and 
India  pieces  for  handkerchiefs,  watches,  and  a  cane ;  the  latter 
claufe  making  the^  articles  pafled  by  the  words  **  e%ery  thing 
<<  elfci  8ccJ'  heir  looms ;  therefore  thefe  words  muft  be  con- 
(Irued  things  ejufdem  generis^  fuch  as  are  proper  to  go  with 
the  houfe  as  heir  looms.  Second  point  in  Boon  t.  Conforth^ 
2  Vef.  227. 

10.  Teftator  gave*  all  his  freehold  and  copyhold  mefluageSf 
lands,  and  tenements  to  A.  B.  The  copyhold  eitates  confiiled^ 
inter  alia,  of  a  brewhoufe  and  malthoufe,  which  the  teftator's  fa- 
ther had  let  on  leafe,  together  with  the  plant  and  utenfils ;  and  the 
leafe  did  not  expire  till  after  the  teftator's  death.  Sir  Thomas 
Clarke^  at  the  Rolls,  held  that  the  plant  pafled  by  the  devife,  as 
well  as  the  ftiell  of  the  brewhoufe,  fince  without  it  the  walls  could 
be  of  no  ufe ;  and  it  was  material,  that  the  ^hole  was  together  in 
leafe.     Wood  v.  Gaynon^  Amh*  395. 

1 1 .  The  Duchefs  of  B.  gave  her  houfehold  furniture  and  farming 
utenfils,  which  Jhould  be  within  or  upon  her  houfe  at  W.  at  her  death, 
to  A.  B,^  and  died  poflfefled  of  a  great  quantity  of  plate  worth 
about  1600/.,  which  had  been  conftantly  ufed  by  her,  fome  china^ 
pi^^ures,  books,  and  linen.  It  was  held,  that  the  plate,  all  pic- 
tures hung  up,  the  china,  and  the  linen  paflTed.;  but  that  the  books 
did  not  pais.  With  refpe£l  to  the  plate  pafling  by  fuch  a  bequeft 
at  the  prefent,  it  was  faid,  that  the  fuitablenefs  of  it  to  the  rank 
and  quality  of  the  perfon  poflefling  it,  and  not  its  being  ufed,  or 
not,  would  always  determine  the  queftion.  Kelly  v*  Pawlett, 
Atnbm  605*' 

1 2.  E^rl 
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12.  Earl  Gqwer,  by  his  will,  direfiedy  that  all  his  plate,  fur* 
niture,  houfehold  goodsi  and  all  books,  i^c.  and  all  (lores  and  im- 
plements of  all  forts  and  kinds,  and  other  goods  and  chattels  wbat^ 
foever  which Jbould  be  in  and  about  his  houfe  and  outhoufes  at*T.  at  his 

deaths  (hould  be  held  and  enjoyed  by  fuch  perfon  as  fliould  be  en- 
titled to  his  eftates  in  the  counties  of  5.  and  A.  by  virtue  of  the 
limitations  in  his  fon*s  marriage  fettlement.  It  was  queftioned, 
whether  the  ^running  horfes  which  were  at  T".  at  the  teftator's 
death  paffed  by  theft  words  ?  Lord  C.  Hetdey — "  Earl  G.  intended 
<<  that  nothing  fhould  be  difturbed  about  the  eftate  at  ST.,  but  that 
<«  every  thing  there,  whether  of  profit,  or  amufement,  (hould 
*<  pafs ;  therefore  the  running  horfes  are  included."  Gowrr  v. 
GoweTj  Amb.6i2. 

13.  Bequeftof  a// teftator's  piftures,  drawings,  and  prints  to 
Chnflchurch  College,  Oxford^  to  be  kept,  and  not  to  be  fold,  they 
being  a  good  colleBion.  After  making  his  will,  teftator  parted  with 
fome  oHhe  piftures,  and  acquired  new  ones.  Lord  Camden  held, 
that  the  pi£tures  added,to  the  coHedion  paffed,  upon  the  principle 
that  perfonal  eftate  is  always  fludluating.  It  ufed  to  be  fo,  he 
added,  in  the  cafe  of  a  bequeft  of  all  a  man's  perfonal  eftate  gene- 
rally \  and  the  rule  holds  in  the  cafe  of  a  bequeft  of  the  whole  of 
anyfpeeies  of  liis  perfonal  eftate.  Dean  and  Chapter  of  Cbrijt'- 
church  V.  Barrow,  Amb,  64  f  • 

14.  Tedatrix  bequeathed  all  her  cotleQions  of  gems,  medal^^ 
and  curiofities,  together  with  the  cabinet  in  which  the  fame  were 
kept,  to  her  executors,  upon  certain  truils.  Bjr  a  codicil  flie  gave 
her  cabinet  upon  the  fame  trufts  as  before,  by  the  following  de- 
fcription :  '*  My  coUeAion  or  cabinet  of  curiofities,  confiding  of 
*<  coins,  medals,  gems,  and  oriental  (tones,  and  other  valuable 
''  things,  (helves,  fnuff-boxes,  buft  of  Cardinal  Richlieu^  my 
^  Florentine  cabinet  of  oriental  (lones  in  the  fecond  room,  Japan 
^*  cabinet,"  l^c.  Held,  that  certain  valuable  ornaments  of  the 
tedatrix's  perfon,  which  were  (hewn  by  her  as  part  of  the  cabinet^ 
and  entered  in  an  inventory  of  it,  kept  by  berfelf,  did  not  pafs 
by  this  devife.     Cavendi/b  v.  Cavendijb,  1  Bro.  Ca.  Ch,  468. 

15.  <<  My  linen  and  clothes  of  all  kinds,  except  laces,  I  give 
«  with  lol.  to  —  &cotf^  (tedatrix*8  fervant)..  Held  at  the 
Rolls,  that  the  bequed  of  linen,  being  conneQed  with  that  of 
clothes,  paffed  only  body  linen,  and  not  table,  or  bed  linen.  Se- 
cond point  in  Hunt  v.  Hort,  3  Bro*  Ca.  Ch.  7i  i. 

16.  Tcdator  bequeathed  to  his  wife  all  his  plate,  linen^  and  fur-- 
niture  in  his  houfe  in  Saville-dreet^  with  the  lieafe  of  the  houfe. 
He  had  but  one  fet  of  plate  and  linen,  which  was  ufually  removed 
with  the  family  from  the  town  houfe  to  the  country  houfe  at  J9. 
When  the  will  was  made,  all  the  plate  and  linen  were  at  the  houfe 
in  Saviile-Jlreetf  except  only  fijifficient  linen  at  B.  to  ferve  the 
family  a  week  without  wafhing ;  but  all  the  plate  happened  to  be 
at  B.  at  teftator's  death*  Held  notwithdanding,  that  all  the  plate 
paffed  to  the  wife,  this  beir^  like  a  general  gift,  as  tedator  had 
but  one  fet  \  and  alfo  all  the  linen,  except  what  was  left  for  the 
week's  wa(b  at  B.    Laady.  Dfvaynes^  4  Bro.  Ca,  Ch,  537. 

17.  Teftatris 


17.  Teftatriz,  being  mortgagee  of  ap  eftate  of  which  her  bro« 
ther  was  tenant  for  life^  and  having  his  bond  for  fome  arrears  of 
intereft^  bequeathed  to  him  the  arrears  of  her  mortgage  upon  his 
cftate^  and  likewife  a  bond  from  him  in  her  pofleflion.  This  was 
held  to  pafs  only  the  intereft,  and  not  the  principal  of  the  mort- 
gage.    Hamilton  v.  Lloyd^  2  Vef^jun.  416. 

i8«  Teftator^  entitled  to  feveral  collieries  and  (bares  of  collieries 
in  copartnerfliip,  devifed  them  to  truftees  for  certain  perfons  in 
fucceflion  ;  and  he  gave  all  the  waggon-ways,  rails,  ftaiths,  and 
all  implementSi  utenHls,  and  things  which  at  his  death  fhould  be 
ttfed  or  employed  together  with  or  in  or  for  the  working,  manage- 
ment, or  employment  of  any  of  the  faid  collieries  or  (bares,  and 
which  were  or  (hould  be  deemed  as,  or  of  the  nature  of  pcrfonal 
eftate,  in  truft  to  be  held,  ufed,  or  enjoyed  by  the  perfons  entitled 
under  his  will  to  the  collieries.  It  appeared  that  an  account  of 
(lock  was  taken  every  December^  when,  after  paying  the  debts  and 
leaving  only  what  was  neceflfary  for  carrying  on  the  works,  the 
furplus,  if  any,  was  divided  \  and  that  in  fome  years  the  collieries 
were  very  profitable,  but  in  others  they  did  not  pay  expences. 
Held,  that  this  bequed  pafled  5512/.  in  the  Tyne  bank,  where  a 
large  balance  was  conftantly  kept  for  defraying  the  expences  of 
workmen,  Cfr.,  656  A  in  the  ca(liier*s  hands,  and  5642/.  balances 
due  from  feveral  perfons ;  and  alfo  coals  at  the  pits,  horfes,  com, 
engines,  and  other  articles  of  (lock.  Stuart  v.  Earl  of  Bute^ 
3  Vef.jun.  212. 

19.  **  A,  B.  to  have  the  ufe  of  the  houfe  I  now  live  in,  with  all 
"  the  furniture,  and  (lock  of  carriages  and  horfes,  and  other  live 
*•  and  dead. (lock,  durinp^  her  life."  Held  at  the  Rolls,  that  by 
this,  beGdes  the  articles  fpecified,  the  ufe  of  the  plate  and  out- 
door dock  pafled,  but  wine  did  not,  becaufe  it  would  be  confumed 
by  the  ufe,  nor  books,  it  having  been  decided,  {pi.  1  i./uproy)  that 
thev  were  not  included  in  the  word  furniture.  But  the  court 
ob(erved,  that  this  rnt^d  not  be  a  governing  cafe,  becaufe  it  did 
not  determine  what  "  live  and  dead  flock"  might  mean,  not 
coupled  with  other  words.     Porter  v.  Tournay,  3  Fef.jun,  311. 

Se^.  2.     Where  the  Bequed  is  of  Money^  either  fpecified  erro- 
neoufly,  or  referring  to  other  Money,  erroneoufly  defcribed. 

t.  Whereas  there  Is  now  owing  to  me  from  J.  S.  and  &.,  now 
refidine  at  Oporto,  the  fum  of  1000/.,  I  do  hereby  give  the  fame 
to  ji.  JB.  At  the  tcdator's  death  the  balance  from  J.  S.  and  Co. 
amounted  to  365/.  17/.  7  £^.  only.  Held,  that  this  fum  pafled, 
though  given  by  a  wrong  defcription.  Attorney-General  v.  Pyle^  . 
I  Atk.  ^45. 

2.  I  give,  my  daiighter  iJf.  3500/.,  which,  with  the  6000/.  flie 
h  entitled  to  by  my  marriage  fettlcment,  and  500/.  from  her 
father-in-law,  make  up  10,000/.,  nvhich  I  defignfor  her  fortune. 
The  daughter  being  in  fa£t  entitled  to  only  5000/.  under  the  (re* 
llement,  the  court  relieved,  in  favour  of  the  clear  intent,  againd 

6  the 
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the  mtftake,  hj  decreeing  her  entitled  to  4500/.  t«*  make  op  the 
10,000/.  Milner  r.  Milner^  1  Vef»  106.  Phtpps  ▼.  Mulgravf^ 
3  Vef.jun,  613.  S.  P. 

3.  A  feme  covert  being  entitled  to  700/.  Bank  (lock,  as  execa- 
trix  to  A.t  and  adminiftratrix  to  B.  \  her  hufband,  by  his  will,  de- 
vifed  to  her  all  that  700/.  India  (lock  which  he  was  entitled  co«  At 
the  time  of  his  wNl  he  had  no  (lock  in  any  funds;  butfoon  after- 
wards the  wife  transferred  the  Bank  ftock  into  his  name.  Pir  Lord 

*  Chancellor.*'- <<  The  hufband.had  an  intercft  in  the  flock  before 
«  the  transfer,  and  the  defcription  is  a  mere  miftake;  for 
*<  it  is  plain  he  meant  ihe  Bank  (lock,  which  agrees  with^the 
««  furo ;  and  he  had  no  other  ftock."     Dore  v.  Gtary^  i  Wilf.  247. 

4.  "  Whereas  my  brother  John  (lands  indebted  to  me  by  bond, 
*<  in  the  fum  of  300/.  and  upwards*  now  I  difpofc  of  the  fame  as 
«*  follows-,"  tfr.  The  debt  from  John  was  as  executor  of  another, 
who  was  indebted  to  the  tedator  in  200/.  by  bond,  ico/.  by  co- 
venant, and  had  bequeathed  him  a  legacy  of  50/.  Held,  the  teC- 
tator  meant  to  include  all  John's  debt.  U'lUiams  v./amty  2  Bro. 
Ca.  Ch^  87.     See  Hamilton  v.  Lloydf  fee.  i.  pL  17.  ante. 

What  (hall  pafs  by  a  Gift  of  the  Reficluc  of  Pcrfonalty,  fee 
(C  c)  infra^  fee.  2.  See  too  (A.c)  infra^  as  to  what  arc 
fpccific  and  what  pecunLiry  Legacies. 

ivinCT  30a.  (Q^b.  1)    What  paiTes  by  what  Words  where  there 

are  Freeholds,  and  Chattels  [real]. 

I.  •TESTATOR,  having  both  freehold  and  Icafehold' eftates  in 
*  the  county  of  C,  dcvifed  as  follows:  viz,  •*  I  give  all  my 
*'  manors,  lands,  tenements,  mines,  rents,  and  hereditaments 
"  whatfoevcr,  in  C,  to  J.  L.  in  tail.  And  wliercas  I  am  owner 
••  of  feveral  burgage  tenures  in  D.,  it  Is  my  will  they  (hall  not 
<*  be  ent;iiled,  as  1  have  done  my  other  eftates  in  C,  therefore  I 
<'  devife  them  to  If^.  L.,  and  his  heirs."  A  quellion  arofe, 
Whether  the  leafeholds  pa(red  by  this  devife  ?  Lord  Keeper 
Hin/ey^**  It  is  plain,  from  the  clnufe  excepting  the  burgage  te- 
<<  nures,  that  the  tedator  thought  he  had  entailed  thefe  leafe- 
*'  holds  upon  J.  L.  The' word  ^  eflates*  is- a  general  term,  and 
<*  comprehends  both  freeholds  and  .leafeholds.  But,  it  is  faid^ 
**  that,  there  being  both  forts  of  eftates,  by  the  general  words, 
*^  eftates  of  inheritance  only  pafs,  according  to  the  cafo  of  Roft  v. 
«  Bartletf'^  (ftated  in  8  Vin.  202.  pi.  12.  1*.  203.  pL  3.). 
'^  That  refblution  may  be  law  in  that  particular  cafe,  though  I 
*^  can  fee  no  reafon  why  the  words  there  ufed  fhould  not  include 
^'  leafeholds  too.*'  And  his  lord(hip  held,  that  the  leafeholds 
pa(red.  Lowther  v.  Cavendijb^  Amb.  356.  See  Addis  v.  Clement. 
(6  Vin.  Ahr.  455.  pi.  7.) 

2.  Teftator,  feifed  in  fee  of  feveral  freehold  lands,  and  pof- 
fefled  of  foreral  leafehold  landsj  all  in  one  fatm^  and  in  the  fame 

parifli. 
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•      •  • 
parifliy  devifeci  to  his  wifcy.  for  life,  all  his  efiatis  si  Z. ;  and^ 

after  her  deceafe,  he  gave  the  aforementioned  eftates  to  his 
daughter,  and  her  heirs  for  ever.  And  he  gave  to  his  wife  all  his 
goods,  catties,  and  chattels,  and  all  other  things  not  before  be- 
queathed. X4ord  Hardwiciff  thinking  it  very  material,  whether 
all  the  freehold  landsi  or  only  a  part  of  them  were  comprifed  in 
aiettlement  made  by  the  teftator  upon  his  wife,  at  their  mar- 
riage; fince,  in  the  former  cafei  to  give  effe£k  to  the  dcvife  to 
hery^  the  leafeholds  mud  pafs,  or  otherwife  he  would  have  given 
her  nothing  but  what  (he  had  before  by  the  fettlement,  direded 
a  trial  at  law  to'afcertain  this  fafl.  And  his  lordQiip  adverted  to 
the  refolution  in  Rofe  v.  BartUi :  and  added,  that,  though  in  the 
cafe  before  him  he  (hould  have  no  doubt  at  all  as  to  the  intention 
of  the  teftator,  yet  the  rule  of  law  would  prevail.  Kmtsford  v. 
Gardiner^  1  Atk*  450. 

3*  Teftator,  feifed  of  freehold  lands  in  F.^  by  his  will,  attefted 
by  two  witnefTes  only,  devifed  all  his  lands  and  tenements  in  or  near 
f.  to  the  plaintiff.  As  the  freehold  did  not  pafs,  the  plaintiflF 
applied  for  an  inquiry  to  be  dire£led,  whether  there  were  any 
leafeholds  in  or  near  i^,  infixing,  on  the  authority  of  Rofe  r» 
Bartlett,  ut  res  magis  valeatf  that  the  leafehold  would  pafs,  if  the 
freehold  did  not.  But  Lord  Hardwicie  refufed  it,  being  of 
opinion,  that,  though  it  (hould  appear  the  teftator  had  leafehold  as 
well  as  freehold,  the  plaintiff  could  not  be  entitled.  It  was  clear, 
he  faid,  (ince  Rofe  v.  Bartlettj  that  fuch  a  dcvife  (hould  be  con* 
fined  to  the  freehold,  and  that  the  leafehold  (hould  not  pafs,  unlefs 
there  were  only  leafehold.  But  the  diftindion  taken  for  the 
platntifFdid  not  hold;  for  it  was  applying  the  reafon  in  Rofe  v« 
BartUtt  to  a  different  purpofe  from  what  it  was  there,  where  it 
was  applied  to  the  con(tru£lio(]  of  the  words,  the  intention  of  the 
teftator  arifing  from  the  fa£t.  Here  it  was  a  prefumed  intent 
arifjng,  not  from  the  words,  but  from  a  defe£t  in  the  execution 
of  the  iaftrument,  and  the  teftator's  fuppofed  knowledge  in  the 
law  of  chat  defc^,  and  that  he  intended  to  pafs  only  what  might 
pafs.      Chapman  v.  Hartf   i  Vef.  271. 

4.  J.  and  E,  M.  being  pofTeffed  of  a  tenement  in  B.  for  an 
old  term  of  1000  years,  afligned  the  fame  by  w;iy  of  mortgage,  ro 
£0  F*9  and,  as  a  further  fccurity,  covenanted  to  furrender  to  E.  F. 
a  copyhold  mefiuage  and  lands  in  B.  and  H^.  adjacent  thereto^ 
which  was  done  accordingly.  E.  F.  and  J-  and  £.  M,  after* 
wards  abfolutely  a(&gned  the  leafehold  and  furrendered  the  copy* 
bold  to  y.  B,  by  way  of  mortgage,  who  afterwards  affigned  and 
furrendered  the  fame  refpedively  to  J.  G.,  who  wa^  admitted  to 
and  furrendered  the  copyhold  to  the  ufe  of  his  will.  J:  M.  neveK 
actually  relcafcd  the  equity  of  redemption  ;  but  there  was  ftrong 
evidence,  that  he  had  received  a  fum  of  money  as  the  prioe 
thereof  from  J.  G.  and  that  J>  G.  treated  the  lands  as  his  own : 
J.  G.  tbeo,  by  his  will,  devifed  qH  his  meffuages^  landsy  tenementtp 
smi  birtdUotnenis  in  W.  and  B.  to  M.  his  wife  for  her^ife,  and 
aiftcr  ber  deceaftj  M  that  hit  efiati  in  B*  to  his  niect  and  her  beirx^ 
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tnd  all  that  his  eftate  in  W.  to  his  nq>hew  y.  and  his  heirs ;  and 
he  gave  the  refidue  of  his  perfonai  eftate  to  his  wife  Af.  The 
leafehold,  which  was  comparatively  of  fmall  value^  and  pare  of 
the  copyhold,  were  in  the  occupation  of  the  f'ime  tenant,  at  the 
time  of  making  the  will,  anc^  for  feveral  years  before;  but  the 
reft  of  the  copyhold  was  in  the  occupation  of  other  perfons.  The 
queftion  wai^  whether  the  kafehold  pafled  wjth  the  copyhold  in 
B.  to  the  teftator's  niece  At.  It  was  held  in  C  B.  that  it  did  } 
j.  Blachftone  obferving,  that  the  teftator  certainf^  confidered  them 
both  as  one  confolidated  eftate ;  he  purchafcd  them  together,  and 
either  meant  both  to  go  to  his  niece,  or  neither;  which  latter 
conftrudion  could  not  be  contended  for.  Roe  v.  Bird^  2  Blackft. 
Rep.  I'^oi. 

'  4.  Teftator,  feifed  of  tithes  in  fee,  and  alfo  having  leafehold 
tithes  perpetually  renewable,  without  fine,  dcvifed  all  his  lands^ 
tenements^  tithes,  itc.  to  jt*  Mr.  Baron  Eye  (for  the  Chancellor) 
held,,  that  the  leafehold  tithes  paffed,  as  well  as  the  freehold* 
The  cafe  of  Rofey.  Bartlett^  hefald,  that  if  one,  having  freehold 
and  leafehold  lands,  devife  all  his  lands,  the  freehold  only  will 
pafs,  had  been  often  referred  to  and  acknowledgecl ;  yet  he  could 
not  fee  why  both  <hould  not  pafs;  the  words  were  large  enough. 
The  determination  of  that  cafe  was  very  early ;  he  was  led  to 
think,  that  the  old  idea  of  the  dignity  of  the  freehold,  and  the 
fmall  v^lue  of  the  interejfe  termini  led  to  it.  But,  from  the  change 
of  circumftances,  the  rule  was  become  very  unfatisfa£lory.  He  did 
not  mean  to  deny  its  authority,  but  could  not,  in  the  cafe  before 
him,  apply  it  from  lands  to  tithes.  Turner  v.  Hujler^  i  Bro* 
Ca.  Ch.  78. 

5.  Teftator,  being  feifed  of  freehold  eftates  of  confiderable 
annual  value,  and  alfo  poflefled  of  two  farms  holden  by  leafes, 
for  a  term  of  1000  years  each,  by  his  will  <'  gave,  bequeathed,  and 
**  devifed,  all  his  manors,  advowfon,  donation,  right  of  patron* 
<<  age  and  prefentation,  and  all  and  every  his  fevetal  meftuagesi 
*<  lands,  tenements,  and  hereditaments  whatfoever  and  whercfo* 
**  ever,  which  he  nvas feifed  rfy  interejied  in^  or  entitled  fo^  lying  and 
«*  being  within  the  feveral  counties  of  N.^C,^  W,^  and  T,^  to  his 
«  fon  for  life,  with  impeachment  for  all  wilful  wafte,  and  after 
<<  his  deceafe,  to  the  heirs  of  his  body,"  with  a  fimilar  limitation 
to  his  daughter,  and  the  heirs  of  her  body,  remainder  to  the 
heirs  of  the  teftator's  family.  He  then  gave  hxtterfonal  ejlate  to 
his  wife  and  daughter.  This  cafe  was  twice  argued  in  j9.  ^.,  and 
the  court,  upon  very  full  conGderation^  and  with  fome  relu£k* 
ance,  determined,  that  the  two  leafehold  farms  did  not  pafs  by 
this  devife.  Lord  Mansfieli^  in  delivering  the  judgment  of  the 
court,  ftated  the  will  at  length,  and  faid,  he  did  fo,  in  order  to 
fliew,  that  there  were  no  words  in  the  will,  except  the  claufe  of 
the  devife  itfelf,  which  indicated  any  intention  in  the  teftator  to 
convey  the  leafehold  premifes ;  and  that,  althodgh  *the  words  of 
the  devife  vrere  very  comprehenfive,  yet  afyftem  tf  legal  conflruc* 
tian  had  been  eftablj/bed  ly  former  cafes ^  (efpecially  Rofev*  Bartlett^ 

and 


«nd  Davts  v.  Giih)^  which  precluded  them  from  conGdering  the 
intention  of  the  teftator  on  the  tuorcO  of  the  deviji,  as  they  other*- 
wife  might  have  done^  and  bound  them  in  their  decifion  of  the 
fnincipal  cafe.  (The-  Editor  adds,  that  it  feems,  that  Mdh  v. 
Clenunts  was  not  once  adverted  to  in  the  confideration  of  this  cafe.) 
PiftoN.  Rteardfon^  B.  R.  HiL  1 784.  Co**/  note  1,1/12  P.  Wms.  459, 
t  H.  Blackft.  26.  n.  S.  C.  But  this  rule  of  con(tru£lion  does  not 
extend  to  the  cafe  of  a  deed.     Doe  v.  Wlliiamr,  i  H.  Blackft.  25. 

6.  A.  being  feifed  in  fee'qf  feveral  freehold  eftates,  and  pof- 
fefled  of  a  leafehold  re£tory  for  lives,  devifed  all  his  manors,  mef- 
foages,  lands,  tenements,  tithes,  and  hereditaments,  and  all  his 
real  eftate  whatfoever,  (except  what  was  thereinafter  mentioned 
mnd  devifed,)  to  truftees  in  ftri£l  fettlement;  and  he  charged  his 
leafehold  redory  with  rent-charges  to  two  of  his  younger  .'chil- 
dren, and  dire£led  that,  when  any  of  the  lives  dropped,  the  leaft 
ihoold  be  renewed  in  their  names  ;  one  of  them,  who  was  a  fon^ 
having  the  preference.  The  court  of  B,  R.  on  a  cafe  referred  to 
them  out  of  Chancery,  certified,  that  the  rediory  was  not  com- 
prifed  in  the  eftate  devifed  in  ^T\6t  fettlement ;  but  that  it  de- 
volved upon  the  heir  as  fpecial  occupant,  and  that,  as  fuch,  he 
took  the  abfolute  intereft  at  law.  Lord  Ch.  J.  Jtenyon,  in  deliver- 
ing  his  opinion,  admitted,  that  the  words  of  the  devife  were  fuf- 
ficiently  comprehenfive ;  but  he  adverted  to  the  diredion  to  re- 
new in  the  younger  children's  names,  which  appeared  to  be  in- 
tended, though  done  in  an  awkward  manner,  by  way  of  provifioa 
for  them.  The  heir  therefore  took  as  fpecial  occupant,  whether 
clothed  with  any  truft  for  the  younger  children  was  a  queftion^ 
his  lordfliip  added,  for  the  conGderation  of  the  court  of  Chancery. 
Sheffield  v.  Mulgrave,  5  Term  Rep.  J.  iJ.  5  7 1 .  See  S.  C.  in  2  Fef. 
jun.  536.  where,  on  account  of  this  fuggeftion  of  a  truft  for  the 
benefit  of  the  younger  children,  the  court  of  Chancery  refufed, 
on  the  application  of  the  heir,  to  compel  a  purchafer  to  complete 
his  contra^. 

I 

(S.  b.  3)  What  (hall  be  faid  accumulative  Legacies  ^^"^3og> 

or  Devifes. 

I.  C  EE  Majters  v.  MafterSy  1  P.  W.  421.  ftated  alfo  8  Vin.  266. 

^  pi.  44. ;  and  Lord  Batburft*s  eonjeQure  on  the  pointing  of 
a  material  paflage  in  it,  i  Sro.  Ca.  Ch.  393.  note. 

2.  Teftatrix,  after  difpofing  of  part  of  her  pcrfoualty  by  will, 
exprefled  her  intention  of  difpofing  of  the  refidue  by  a  codicil,  or 
codicils.  She  then  made  a  codicil,  afterwards  two  others,  and 
laftly  a  fourth.  The  firft  and  laft  were  the  material  ones.  By 
the  former,  which  fhe  exprefled  to  be  in  purfuance  of  the  powei^ 
rcferved  to  her  in  her  will,  (he  gave  to  i/.,  B.^  and  C,  her  fons 
and  executors,  1000  A  a-piece  j  to  !>.,  £.,  and  F.  each  a  loo/. 
worth  of  three  of  the  five  articles  of  pictures,  china,  japan,  books, 
and  furniture  ;  but  with  different  options ;  to  other  perfons  vari- 
ous jewels}  to  ffn  her  ^otn^in  ^  ^00  L  Jvi^  her  faithful  fervices  j 
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and  the  refidue  (lie  tntrufted  to  her  executors  for  the  benefit  of 
Mifs  G.  By  the  latter  codicil  (he  gave  jf.y  B.f  and  C.  300/*  a- 
piece  i  to  D.^E.^  and  F.  each  100  /.  worth  of  divers  of  the  before* 
mentioned  articles,  varying  however  their  options  from  the  former 
codicil  \  to  the  legatees  of  the  jewels  as  in  the  former  \  to  IV,  60c /• 
for  hit  faithful ftrvices  ;  the  rrfidue  in  traft  for  Miis  G.  verbatim 
as  in  the  former.    The  queftion  was.  Whether  or  not  the  legacies 

tiven  by  the  fourth  codicil  were  accumulative  ?  Lord  Hardwicht 
rft  ftated  the  feveral  points  arifing  upon  the  different  natures  of 
the  bequefts,  and  then  confidered  the  internal  evidence  of  the  in- 
ftruments.  The  tedatrix,  he  thought,  by  the  power  referved  in 
the  will,  had  (hewn  her  intent  to  make  the  whole  one  inftrument. 
The  legacies  of  100/.  worth  of  plate,  C5V.  were  the  fame  in  value^ 
and  nearly  (b  in  quality,  in  both  codicils.     As  to  the  legacies  of 

f:oo  /-  and  600  A  to  W*  her  woman,  it  was  a  rule,  that  where  a 
econd  legacy  was  given  for  the  fame  caufe,  though  in  different 
softruments,  it  (hould  not  be  additioaal.  Here  both  the  bequefts 
were  for  her  faithful  fervices.  The  bequeft  of  the  refidue  too, 
which  was  the  fame  in  totidem  verbis  in  both  codicils,  was  only  a 
xepethion,  and  manifefled  an  intent  to  fubditute  one  codicil  for 
the  other.  And  his  lordfiiip  held  the  legatees  entitled  only  to  the 
legacies  under  the  fourth  codicil.  Duke  of  St.  Albans  v.  Beaucleri^ 
2  Atk.  63^. 

3.  Teftatiix  gave  to  M,  wife  of  J,  500/.,  and  afterwards,  in 
the  fame  will,  among  many  other  bequefts,  gave  to  M,  500/.  for 
her  own  ufe,  notwithftanding  her  coverture.  Held,  that  M*  was 
entitled  to  only  one  legacy  of  500  /.  Greenwood  v.  Greenwood^ 
I  Sro>  Ca.  Ch.  30.  note.     Garth  v.  Meyrick,  ib.  S.  P. 

4.  In  Campbell  v.  Radnor,  i  Bro*  Ca*  Cb,  271.  legacies  of  dif- 
ferent amounts  were  given  to  the  fame  perfons,  under  two  fepa- 
rate  codicils  of  a  tedatrix.     The  Lords  Commiflioners  (on  the 

f  round  of  evidence  adduced  to  that  effefi,  as  appears  in  2-  Bro.  Ca* 
^£.525.)  decreed,  that  the  fecond  codicil  was  a  mere  fubditution 
for  the  fird,  and  therefore  the  legatees  were  entitled  to  the  lega- 
cies given  by -the  firft  {qu.  fecond?)  codicil  only.  See  (G.a.  2) 
fupra,  feB.  2. 

5.  Lord  Clive  devifed  a  real-eAate  to  trudees,  for  a  term  of 
years,,  to  raife  a  maintenance  for  his  (econd  fon  R.  till  he  (boukl 
attain  21,  and  then  to  pay  him  an  annuity  of  1000/.  till  2$. 
He  then  gave  his  perfonal  edate  alfo  to  trpdees,  and  he  gave  to 
R.  and  each  of  his  other  younger  fous 30,000/.  at.25  ;  and  in  the 
mean  time  to  raife  maintenance  till  21,  and  from  thence  to  pay 
)2oo/.  per  ann.  to  the  boys  till  25.  Held,  that  R.  was  entitled 
to  both  maintenances ;  and  it  was  referred  to  the  Mader  what 
allowance  fliouid  be  made  tliereout  to  his  guardian,  and  the  red 
was  dire£led  to  accumulate  for  his  ufe.  dive  v.  Walfb^  i  Bro^ 
Ca*  Ch,  146. 

6.  Tedatrix  by  her  will  gave  to  H.  her  woman  $00  L  By  a 
codicil  die  gave  to  /f.  an  annuity  of  20  /.  over  and  above  the 
former  legacy.  By  another  codicil  ihe  gave  her  60  /•  A  year 
afterwards  (he  made  a  tliird  in  thefe  words,  **  I  add  this  codicil 
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**  to  my  will,  I  give  H.  1 006  A"  The  qucRiori  was,  Whether  H. 
fiipuld  have  the  500/;  and  the  1000/.  ?  Mr.  Juftice  Afion^  who 
aOiftcd  the  Chancellor,  after  obferviiig,  that  the  cafe  afforded  no 
internal  evidence,  bat  reded  upon  the  general  rilles  of  law,  laid 
ant  of  the  que  (lion  the  rules  laid  down  in  BeaucUrk  and  the  Duke  of 
St.  Albansy  pi,  2.  fidp,  a$  applicable  only  to  the  particular  circuni' 
ftances  of  that  cafe^  There  were  four  cafesj  he  faid,  of  double 
legacies  \  firft^  where  the  farfic  fpecific  thing  was  given  twice^  in 
which  cafe  it  can  take  place  but  once  \  fecondly^  where  the  like 
quantity  was  given  twice ;  and  there  it  is  held,  that  both  the  be* 
quefts  (hall  take  place,  when  in  diftind:  writings;  thirdly ,  as  to  a 
lefs.fum  in  the  latter  inflrument,  as  100/;  by  the  will  and  50/.  by 
the  codicil,  the  legatee  (hall  take  both  *,  fourihlj^  as  to  a  larget 
funa  after  a  lefs.  Mr.  J.  Aflon  quoted  proofs  that,  where  they  ard 
in  the  fame  inflrument,  the  two  funos  (hall  not  be  blended,  the 
prefumption  being  in  favour  of  what  is  written ;  and  he  concluded 
with  (lating,  that  the  law  feemed  to  be,  and  the  authorities  only 
went  to  prove  4he  legacy  not  to  be  double^  where  given  for  the 
fame  caufe  in  the  fame  ad^  and  tatidem  verbis^  or  only  with  fmall 
difference ;  but  that  where,  in  different  writings,  there  was  a 
bequeft  of  equal,  greater,  or  lefs  fums,  it  was  an  augmentation  i 
and  that  therefore  he  thought  H.  entitled  to  both  the  500/.  and 
the  looo/.  And  the  Lord  Chancellor  concurring  with  this 
opinion,  decreed  accordingly*  HooUy  v.  HattM^  1  Bro.  Ca,  Cbm 
390.  note^     Foy  r.  Foy^  ib;  393.  mte^  S-  P< 

7*  One  by  will  gave  his  grand-nephew  N.  500/.  .  Afterward^ 
by  a  codicil,  he  gave  to  iV<,  <'  whom  he  had  put  apprentice  txt  a 
<*  grocer^  500  //'  Lord  Thurlow  held  this  an  accumulative  legaqjfi 
agreeably  to  the  general  rule  of  law,  as  laid  down  by  Mr.  J.  Afion 
ill  Hooley  v«  Hatton^  pL  6»  /up, :  and  he  added  generally,  that  it 
was  incumbent  upon  the  executor,  if  he  contefted  the  accumula- 
tion, to  produce  evidence  againft  it.  He  adverted  alfo,  in  fupport 
Qf  his  opinion,  to  the  additional  caufe  or  mark  of  favour  men** 
tioned  in  the  codicil }  though  rather,  as  it  (hould  feem,  for  the 
purpofe  of  exprefTing  his  difFatisfadlion  at  the  very  flight*  infer- 
ences frequently  drawn  in  former  cafe$,  than  from  any  reluAance 
to  red  the  cafe  on  the  general  rule.  Ridges  v*  Morrifin,  i  JBr«« 
Ctf.  Cb,  389*     Sec  Fullers.  Hooper ^  a  Vef.  242. 

8.  "  I  give  to  J*  C.  1 000  /.  when  he  arrives  at  the  age  of 
**  a  I  years,  the  intereft  of  which  to  be  paid  to  his  mother  till 
*<  he  arrives  at  the  age  of  10  years ;  and  then  I  defire  my  execv]^* 
''  tors  will  take  him,  and  put  him  to  a  proper  fchool  for  his 
^  education ;  and  when  he  arrives  at  that  age,  1  deGre  they  will 
<<  expend  out  of  my  eftate  100/.  a-year  till  he  arrives  at  the  age 
••  of  21  yearSi  and  then  I  give  him  5000/."  Held  that  J,  C» 
(in  whofe  favor  the  fourth  inftance  put  by  Mr.}.  AJlon^  in  Rooley 
V.  Hatiofif  pi.  6. /up.  was  cited)  was  entitled  to  both  legacies* 
Curry  v.  Pile,  2  Bro.  Ca.  Ch.  225- 

9.  Teftator,  by  a  codicil,  gave  his  wife  10,000/.,  to  be  paid 
within  12  months  after  his  deceafe;  and  flhcu  gave  fcveral  other 
legacies^  and  appointed  Q.  reliduary  legatee.    By  a  fecond  codicil^ 
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made  about  nine  weeks  afterwards,  he  gave  his  wife  1 0,000 /.| 
and  repeated  all  the  other  legacies  in  the  former  codicil  nearly  in 
totidem  verbis.  He  then  added  a  legacy  to  M.  his  god-daughter, 
and  appointed  C.  reiiduary  legatee,  as  before.  The  codicils  were 
•found  wrapt  up  together.  On  a  queftien  of  accumulation.  Lord 
Tburlow  admitted  the  general  rule,  as  laid  down  in  Hoolej  y. 
Hatton^  pL  6.  /up.  but.  confidered  the  prefumption  controlable 
by  circumftances,  and  thofe  even  flight  ones.  In  the  cafe  before 
kim,  he  thought  the  tefliator  meant  to  leave  but  one  codicil,  and 
only  to  add  the  legacy  to  M,  It  would  be  extraordinary,  he  faid, 
lie  (hould  rcptzt  exa£\ly  the  fame  legacies  to  perfons  (landing  in 
the  different  degrees  of  relationihip  to  him  the  legatees  did,  and 
that  the  reCduary  claufc  (h6uld  be  exa£lly  the  fame  in  both. 
Held,  .therefore,  thiit  the  lad  codicil  only  (hould  (land.  Coote  v. 
Boyd,  et  e  cent*  2  Sro.  Ca,  Ch.  521.  See  Jacifon  v.  Jachfon, 
I  P.  JPms,  423.  Co9e*s  note  3. 

10.  Tedatrix  by  will  difpofed  of  her  real  eftates,  charged  with, 
among  others,  an  annuity  of  15  /.  to  P.  her  late  fervant.  And 
Ae  gave  to  G.  her  fervant  200  A  By  a  codicil,  (he  gave  to  71 
100 A;  the  fame  to  I/.;  to  A.,  eldeft  daughter  of  J,^  600/. 
•  3  per  cents. f  with  the  dividends  to  accumulate  till  (he  attained  ai ; 
to  ^«  500  /• ;  to  B.f  the  fecond  daughter^  600  LJfock,  with  the 
fame  dirediions;  to  C,  D.,  £.,  and  P.,  the  four  younger  daugh- 
ters of  y.f  400  /.  each  in  ^ock,  with  the  fame  dire^ions ;  to  6. 
her  fervant  ibo/.,  over  and  above  what  (he  had  left  him  in  .her 
will.  Bv  a  fecond  codicil  tedatrix  gave  to  faid  T.  100  /. ;  to  faid 
U.  100/.;  to  faid  ^.,  eldeft  daughter  of  J.,  600/.  2  P^^  ^^"^' 
confols,  the  dividends  to  be  accumulated  till  21;  the  fame  to  faid 
B.y  the  fecond  daughter,  with  the  fame  direfl'ions ;  to  the  other 
daughters  of  J,  2000  /.  3  per  cents.,  with  the  fame  dire£lions ;  to 
(P.  whom  (he  had  not  noticed  in  her  former  codicil)  5  /.  per  ann. 
mare  than  Jhe  had  given  her  by  her  will;  to  G.  her  fervant  100  A 
more  than  Jhe  had  given  him  by  her  will,  provided  he  (hould  be  in 
'  her  fervice  at  the  time  of  her  deceafe.  The  firft  codicil  was  in 
the  teftatrix's  hand- writing,  but  interlined  by  W.,  in  whofe  hand* 
writing  the  fecond  was.  The  queftion  of  accumulation  depending 
here  upon  circumdances,  Lord  Thurlow  confidered  the  two 
codicils  at  large.  In  the  fkd,  he  obferved,  there  was  a  legacy 
to  W.  which  was  not  in  the  fecond ;  this  could  not  therefore  be 
intended  entirely  as  a  fubditution  for  the  other. .  If  it  were  a 
rq>etition,  it  was,  becaufe  it  purported  to  repeat  the  legacies, 
iJiA  explain  them.  In  the  former,  the  legacies  to  J*%  younger 
daughters  were  of  dock  generally ;  in  the  latter  the  dock  was 
particularifed,  viz.  3  per  cents.  The  legacies  to  7*.,  U.,  and  G. 
were  almod  exactly  repeated.  By  the  reference  from  the  fecond 
codicil  to  the  will  onlv,  it  (hewed  (he  meant  thofe  legacies  only 
K>  be  additional  to  wfiat  (he  had  given  the  fame  perfons  by  the 
will.  It  feemed  to  him,  from  the  fame  hand  (W^'s)  that  made 
the  interlineations  in  the  (ird  codicil  writing  the  fecond ;  that  he 
had  attempted  to  alter  the  fird,  but  found,  from  the  paper,  he 
could  not  do  it  \  and  that  the  omiifion  in  the  latter  of  the  legacy 
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to  himfelf  might  be  from  delicacy,*  wiflitng  fiat  to  remain  ift 
teftatrix's  hand* writing.  -  Upon  the  whole,  confidering  the  fecond 
codicil  chiefly  as  explanatory  of  the  firft,  he  held,  that  the  legaw 
cies  given  by  it  were  not  accnmulative.  MoggriJge  v.  Thaekwell^ 
3  Bro,  Ca.  CL  517.   i  Vef.jun.  464.  S,  C.         . 

II.  Bequeft,  by  will  made  in  17749  of  500/.9  in  truft  to  pay 
the  intereil  to  B.  for  her  life>  and  after  her  deceafe  to  transfer  the 
principal  among  all  £.'s  children  living  at  her  deceafe,  and  to  the 
children  of  any  deceafed  child,  to  ta^  the  ihares  of  their  parents* 
Tedatrix  alfo  gave  50O/.  to  truftees  for  C.  Teftatrix  made  a 
codicil  in  1776,  whereby,  after  reciting  the  legacy  in  truft  for  C, 
flie  gave  the  further  fum  of  500  /.  to  truftees  itpon  the  like  truftd 
for  C.  She  made  a  fecond  codicil  in  1780,  and  a  third  in  1785  ;* 
and  by  this  laft  (he  bequeathed  to  the  three  children  of  B.  then* 
deceafed,  the  legacy  or  fum  of  500/.,  in  manner  and  proportions 
following,  vsz.  200 1,  to  C.B.f  150/.  to  T^  B,,  and  150  A  to 
G.B,,  payable  at  their  refpedive  ages  of  21,  with  benefit  of 
furvivorihip.  B.  had  died  in  July  1782,  leaving  four  children^^ 
who  were  all  living  at  the  date  of  the  will,  /f.,  one  of  tbAos 
afterwards  died  an  infant  and  without  ifTue  in  December  t782» 
Teftatrix  died  in  1794.  On  a  queftion,  whether  the  latter  legacy  ^ 
of  500/.  to  B,*s  children  was  accumulative  or  fabftituted,  Sio 
It.  P.  Ardertf  at  the  Rolls,  adverted,  as  a  ftrong^  though  not 
decifive  circumftance  in  favour  of  its  being  a  fubftitution,  to  the 
notice  which  teftatrix  in  the  firft  codicil  took  of  a  legacy  ftie  had 
given  by  her  will,  and  the  addition  flie  made  to  it  exprefsly,  and 
€0  nomim  of 'a  further  legacy  to  the  fame'perfon;  fince,  where 
ihe  meant  additional  bounty,  (he  faid  fo.  The  death  too  of  H,^ 
one  of  the  children,  between  the  will  and  the  third  codicil,  rendered 
an  alteration  neceflary,  as  otherwife  there  would  have  been  H 
lapfe  of  her  (hare,  which  by  this  codicil  teftatrix  gave  to  the 
furviving  children.  His  Honour  obferved  too,  that,  though  the 
latter  legacy  was  unequally  divicf^d,  yet  each  took  a  greater  ihare 
than  if  the  will  had  remained.  And  he  held  it  a  fubftitution. 
Allen  V.  Callowy  4  Vefjun,  289.  James  s*  SemmefiJ^  2  H.  Blacijli 
213.  S. P. 

(T.  b)  Who  (hall  take  by  wrong,  or  iraperfefl:,  or.^^|212!f 
uncertain  Defcription  of  the  Perfon. 

SfH.  I  •    Where  the  Gift  is  to  Individuals. 

N.  I.     Nominatim. 

1.  ^ESTATOR,  whofe  name  was  Jacohy  having  two  fons, 
'  Matthew  and  Jacoby  began  his  will,  "  I  Jacob  Hall,*'  lie. ; 
and  then  he  devifcd  his  lands  to  Matthew  in  fee  \  "  provided, 
•«  that  if  Matthew  die  before  me,  then  I  do  conftitute  and  appoirtC 
<<  my  fon  Jacob  to  enjoy  the  eftate,  in  the  fame  manner  as 
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M  Matthenv  (hould  have  done ;  and  alfo,  in  cafe  the  fatd  Matthew 
ff  (hall  happen  to  die  before  the /aid  Jacob  Hail,  he  the  faid  Jacob 
**  Haliy  junior  (hall  have  and  enjoy  the  eftate  as  Matthew  Qiould 
</  have  done/*  Mftttbew  furvived  the  teftator,  and  afterwards 
died  in  JacoVs  lifetimei  leaving  iflue  the  plaintifPs  leflbr.  The 
court  of  JB.  R>  were  of  opinion,  that  the  name  Jacob,  without 
^  the  addition  oi  junicr^  in  the  words,  <<  in  cafe  the  fatd  Mattbevi 
^  ihall  happen  to  die  before  the  /aid  Jacob  Hall^'^  meant  the 
teftator.  Judgment  for  the  plaintiff.  Goodrigbt  v.  Hail^  i  Wilf* 
148.  qusre  tamen. 

a.  Teftator,  being  the  uncle  of  R,  Af-f  who  had  iflue  R.  his 
cldeft  fen,  y.  his  fecond  fon,  and  fcveral  other  children,  dcvifed 
thus :  *i  I  give  and  deyife  the  houfe,  isfc.  to  R.  M.  eldefi  Jvi  of 
*^  my  nephew  R.  M.f  and  the  firft  heirs  males  of  his  body  hwi 
M  fully  begotten,  and  the  heirs  males  of  his  body ;  and  in  default 
f<  of  fuch  iflue,  I  give,  Uc,  to  the  fecond  fin  ofthefaid  R,  jl/.,  and 
5<  the  heirs  males  of  his  body,  and  their  iflues,"  remainder  over. 
There  was  a  provife  in  the  will,  that,  to  whomfoever  the  eltate 
would  come,  ht  fiiould  pay  to  his  brothers  and  fitters  aoA 
a«piece,  and  to  7.  and  the  feveral  children  of  his  nephew  (parti* 
mlarizing  themj  ao/.  like  wife.  One  queftion  was,  whether,  by 
the  words  **  fecond  fon  of  the  Jiiid  R,  M"  was  meant  J,  the 
)  fecond  fon  of  the  nephew,  or  the  fecond  fon  of  the  nephew's  cldeft 

*  fon ;  and  it  was  held,  that  J.  the  fecond  fon  of  the  nephew  was 

^ '  meant.     Miti/buU  v.  MinJbuUy  i  Atk.  411. 

3.  Teftator  bequeathed  his  lands  to  his  wife  for  her  life,  and 
after  her  deceafe  to  4f •  D.  niece  to  his  faid  nuife ;  and  then  faid, 
f *  //<m,  I  give  the  ufe  of  500  A  ftock  for  and  during  her  natural 
f*  life  ;  hut  after  her  deceafe,  I  ^ive  the  ^00 /•  among  the  bro? 
9<  thers  and  fifters  of  my  faid  wife."  It  was  held,  that  the  wife, 
and  not  the  niece,  was  meant  by  the  relative  berj  and  entitled  to 
the  500  /. ;  fince  the  wife  was  the  hd  antecedent,  and  {he  was  the 
woman  whom  the  teftator  was  principally  taking  care  of  for  her 
life,  and  had  in  his  view,  xotT  c^oxiv-     CajiUdon  v.  Turnery  3  4t^^ 

357- 

4«  Bequeft  to  John  afid  BencdiSI,  fons  of  S.,  who  had  two  fons, 

James  and  BenediBy  but  no  fon  named  John.     James  was  htld 

entitled  under  this  bequeft.     Dowfet  v.  Sweet,  »jimb.  175.     Par^ 

fms  y.  Parfons%  I  Vaf.jun.  266.  S.P. 

.    5.  Teftatrix  gave  a  fixth  part  of  thjc  rcfiduc  of  her  perfonahy, 

in  truft   for   her   niece   M*  B,   for    life,    and    afterward,   one 

poiety  thereof  to  be  paid   to  the  faid  ^i*  B.*j  grafjdchi/dren^  the 

children  of  her  fthe  faid  M,  jS.'s)  daughter  at  2r,  and  the  other 

moiety  to  be  paid  to  A.  fhe  other  daughter  of  Af.  B.     AL  B,  i»ad 

two  children,  M.  who  was  never  married,  and  A,  who  married, 

^nd  died  in  the  life  of  the  teft^tri^,  leaving  two  children.    It  waf 

proyed  (hat  the.  teftatrix  was  80  years  old  when  (lie  made  her 

will,  and  lived  in  Derb^irty  and  had  never  feen  the  children,  or 

grandchildren  of  M.S.,    who,    together  with  ALB.  lived  in 

fjtr^f^rdjhiri.    Bill,  ^a(  on^  n^piety  of  the  legacy  might  be  paid 
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to  JIf .  '{he  daughter,  and  the  other  moiety  to  the  two  chQdren  of 
ji.  on  their  attaining  21,  upon  the  ground  that  teftatrix  fo 
intended  ;  but,  by  a  miftake  of  names,  had  done  exaAly  the 
reverfe:  and  decreed  at  the  Rolls  accordingly.  Bradioin  v. 
Harpur^  Atnbl:  374. 

6.  •*  Item^  I  give  to  my  grand-daughter^  Elinor  Evans^  of  M. 
••  pari(h|  40/.  Jtetn,  I  gwc  to  my  grand'daughteTf  MaryTbomaSf 
*^  of  L.  in  M.  parifli,  the  reverfion  of  the  houfe  in  Water  Street ; 
**  the  faid  houfe  t«  <:ontinue  in  my  wife's  pofleflion  during  her 
**  widowhood."'  At  the  time  of  his  death  the  devifor  had  a 
granddaughter  named  Elinor  Evans,  who  lived  at  Li  in  Af. 
pariih ;  and  a  great  grand-daughter,  Mary  Thomas ^  nii  infant 
about  two  years  old,  who  lived  in  another  pari(h|  Tome  miles 
dtftant  from  M.,  wktre  (he  had  never  been  in  her  life.  At  the 
trial  of  the  quefton,  whether  either  and  which  of  thefe  two,  or 
the  heirs  at  law,  were  entitled,  evidence  was  admitted  by  the 
judge,  fubje£k  to  the  opinion  t>f  K.  B.,  that,  when  the  will  was 
read  over  by  the  attorney,  teftator  faid  there  was  a  miflake  in  the 
name  of  che  woman  to  whom  the  houfe  was  gi^n ;  but  that  the 
attorney  faying  be  would  redify  it,  he  replied^  there  was  no 
occafion,  as  tiie  place  of  abode,  and  pariQi  would  be  fufficient. 
The  jury,  however,  thought  there  was  no  fuch  miftake,  and  1 
verdid  was  entered  up  difpofing  of  Elinor  Evan*s  claim.  They 
then  found  a  verdi£i  for  the  heirs  at  law^  on  the  ground  of  the 
uncertainty,  with  liberty  for  Alary  Thomas  to  enter ^a  nonfuit,  if 
the  court  of  K,  B.  ihould  think  her  entitled.  But  the  court  dif«- 
charged  a  r>ule  for  that  pvrpof<f.  Lord  Ch.  J.  Kenyon  obferving, 
upon  the  m'<A\\vfi  falfa  demonjlratio  Hon  nocet^  which  had  been  cited 
in  M.  Thomas's  favour,  that  it  applies  only  to  a  fuperadded  de- 
(cription,  which,  though  inapt,  does  not  place  any  ^her  perfon 
in  competition  with  the  claimant;  but,  in  the  principal  cafe, 
there  were  two  parts  of  the  defcription,  viz,  the  degree  of  affinity, 
and  place  of  aboJe,  which  were  not  only  inapplicable  to  At.  Tho* 
maSf  but  anfwered  to  another  perfon,  alfo  an  obje^  of  ihetefta- 
loi^s  botincy.  This  reduced  it  to  a  conje^ure ;  but  an  heir  at  . 
law  wa«  not  to  be  difinherited  by  conje£lure.  Thomas  v.  Thomas^ 
6  Term  Rep.  S.  /{.  671.  See  S.  C.  as  to  the  admiffibility  of  the 
evidence  (G«  ^)f/ec,  I*  pL  13.  aftte.  Sep  alfo  Delmari  v.  Robello^ 
iff. 

7*  "  I  give  to  my  executors  100/.,  upon  truft  to  paf  the  In- 
^  tereft  to  my  niece  At,  C,  until  her  daughter  A.  At.  (hdl  attain 
**  the  age  of  twenty-four,  and  then  I  give  and  bequeath  the  faid 
*<  100  A,  and  the  intereft  thereof  then  due,  to  her  faid  mother 
«*  Jf.  C»"  Held  (the  mother  by  her  anfwer  affcnting),  that 
this  bequeft  was  a  miftake  *,  and  that  the  legacy  was  meant  for  the 
daughter.     Clarte  v.  Norris,  3  Vef.jun.  3^2. 

N.  a.     Numeratimp 

T*  Teftator  bequeathed  to  his^jr  grandchildren  by  "their  chrif* 
too  names i  but  the  name  of  one  was  repeated,  and  that  of  an* 
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other  omitted;    Held,  they  (hould  all  take  equally.     GdMr. 
Meyrich^  I  Br9.  Ca.  Cb.  30. 

2«  Devife  of  50/.  a-piece  to  the  three  diildren  of  A.^  teftatoi^s 
Cftcr,  who  h^d Jour  children.  Lord  Hardwicke  decreed  legaciei 
to  each  of  the  children ;  conceiving  the  tellator  intended  to  com- 
prife  them  all,  but  miftook  the  number.  Tamkins  ▼•  Temlans, 
cited  a  Ati.  257.  C!r  a  f^ef.  564.  Scott  y.  Finbouiet,  cited  2  Bfv. 
Ca.  Cb.  U.  S.  P. 

3.  <<  Item^  I  give  and  bequeath*unto  the  Pwq  fervants  tbatJbtJl 
f<  live  witb  me  at  the  time  of  my  deaths  100  A  new  South  Srailock', 
<<  to  be  equally  divided  between  them."  The  teftatrix  had  bnt 
i^m  fervants  at  the  time  of  making  the  will;  but  afterwards  took 
a  thirdy  who  lived  with  her  until  her  death.  Sir  Thomas  Clarke^ 
at  the  R0II89  rejected  the  word  ^wo  as  repugnant,  and  decreed 
the  third  fervant  equally  entitled ;  the  teftatrix  appearing  to  him 
to  have  had  no  particular  perfons  in  view:  the  living  with  her  at 
her  death  was  the  circumftance  of  her  bounty*  5th  point  in 
$leech  V.  Thorington^  2  Fef.  560. 
'  4.  Bequeft  of  82/.  3/^  cents.y  in  truft  to  pay  the  fame  unto 

^nd  between  the  two  daughters  of  A.^  during  their  lives;  and  if 
either  of  them  (hould  die,  then  the  whole  to  the  furvivor  during 
^fe  '9  and  in  cafe  iotb  Oiould  die^  then  the  whole  to  fall  into  the 
refidpe.  ji.  had  three  daughters.  Mafter  of  the  Rplls — <'  I  ac« 
^<  knowledge,  op  the  prefent  fubje£l,  I  yield  to  the  authority  of 
f<  the  cafes,  and  not  to  the  rcafon  of  them;  but,  on  the  autho« 
f'  rlty  of  the  cafes,  I  muft  declare,  that  all  the  daughters  (hall 
f<  take."  Steitifig  v.  JFalkey^  2  Bro.  Ca.  Cb.  85.  S.  P.  in  Hum* 
fhreys  v«  Humphreys,  in  Chanc.  Juiy  17899  M.  S. 

Sfff*  a*    yiTbere  the  pift  is  to  or  for  the  Benefit  of  a  Clafs  or 

Defcription  of  Perfons. 

N.  I.     WhoJhaU  take. 

-,  I.  Teftator  diredled  his  executors  to  pay  2000/.  to  fuch  of  hi^ 
neareft  relations  as  they  (hould  think  the  greateft  objefis  of  cha- 
rity, in  fuch  manner  as  they  (hould  think  fit ;  and  he  de(]red  his 
executors  to  take  the  advice  of  his  fifter  in  the  diftribution. 
I^rd  Ch.  /for Jw/Vi^— f<  I  will  not  conflrue  the  intention  to  ex- 
*<  tend,  further  than  to  the  neareft  relations,  fuch  as  would  take 
*<  under  the  ftatute  or  diftribution ;  otherwife  it  would  be  cndle(s 
<<  to  find. .out  all  that  were  relations.''  ^dge  v.  Sglifbusry^  Amh.  70. 
Ifaac  v.  DefrieZi  ib.  595.  S.  P. 

2f  Teftator  dire£led  a  reverfionary  fum  of  500/.  to  be  equalljr 
diftributed  among  his  mother\s  poor  relations*  And  he  devifcul  his 
real  and  perfonal  eftate  to  A^  in  truft  to  fell  and  pay  his  debts, 
and  to  pay  the  overplus  to  fuch  of  his  mother's  poor  relations  as  A^\ 
bis  he  1^8,  executors,  or  adminiftrators  for  the  time  being,  /bwli 
think  objiB^  of  charity  i  and  he  made  ^.'executor.     ^\x  Thomas 

SewnU^^''  The  queftioa  \%  the  fame  uoder  both  (lie  wills  with 
12    ^  '     '  ;  •        i^rcfpcft 


Oebffe.  329 

'<  refpeA  to  the  obje^is }  the  difference  is,  the  one  gives  a  dif- 
<*  cretionary  power  to  the  executor,  the  other  does  not.  The 
*^  wofd  *  relations'  is  a  vague  term;  and,  by  fevcral  uniform 
'*  refolutions,  the  meaning  of  it  has  been  confined  to  thofe  who 
'*  would  take  under  the  ftatute  of  diftributions.  ^tery^  Whe- 
<^  ther  the  word  poor  will  make  any  difference  ?  I  am  of  opinion, 
'<  the  true  conftrudion  of'  the  word  is,  <  fuch  of  my  mother's 
^'  relations  as  are  poor  and  proper  objeds ;''  and  for  this  he  cited 
three  cafes.  And  the  500/.  was  direded  to  be  diftributed 
amongft  the  poor  relations  of  the  mother,  who  were  objeds  of 
charity ;  and  the  produce  of  the  real  eftate,  and  the  refidue  of  the 
perfonal,  was  to  be  diftributed  among  fuch  of  the  poor  relations 
of  the  mother,  and  in  fuch  proportions  as  A.  fhould  think  fit ; 
and  for  that  purpofe  he  was  to  lay  a  fcheme  before  the  Mafter. 
Brunfdenv.  W'oolredge^  '7^5j  -^«»**  507-  Attorney -General  y.  Doy-^ 
ley^  4  Vin.  485.,  pi.  16.  Bennett  y.  Honeywood^  Ami,  708.  (and 
ftated^/.  5.  ifijfra,)  S.  P.— In  a  cafe,  however,  fubfequent  to  the 
principal  one 

3.  Teftatbr  gave  a  third  part  of  the  refidue  of  his  perfonalty  Thecaieor 
to  be  diftributed  amongft  the  moft  necejjitous  of  his  relations ^  by  the  Widmore  t, 
father's  and  mother's  fide.     On  a  queftion.  Whether  the  word  "^"^^^ 
necejjitmu  extended  the  gift  to  relations  not  within  the  ftatute  of  be  reconciled 
diftribations  ?    Lord  Hardwiche  obferved,  that  the  ftatute  formed  ^'^  that  of 
the  limit,  where  the  gift  was  to  relations,  unaccompanied  by  wboin?  ^* 
other  words.     The  word  poor  being  added  made  no  difference,  oratieaft 
There  was  no  diftioguiftiing  between  the  degrees  of  poverty;  ^'JAtheiat- 
and  therefore  the  court  conftrued  the  will  as  if  the  word  poor  u'andwith 
were  not  in  it.     And  his  lordfliip  added,  that  Jones  y.  Beale^  Benneccv. 
a  Vern,  381.,  (and  ftated  8  Tw.  312.  pi.  24.),  which  had   been  ^'''^^^» 
cited  for  the  more  remote  kin,'  was  taken  up  by  Lord  Keeper  guiihing  be- 
W^ighty  as  having  fpund  a  fingle  precedent,  and  being  glad  to  tweeo  the 
lay  hold  of  it;  but,  that  all  the  cafes  cited  on  the  other  fide  were  Jjjj"'"  -^ 
uniform,  and  clear,     IVidmore  v.  Woodroffe^    i??^,    Amh.  6  {6.  ilto^re. 

1  Bro.  Ca,  Ch.  33.,  note,  S.  C.  See  Attorney-General  v,  D'Oyley,  iKiontgenr. 
4Fin.A9s.  pL  16.  "i'^' "^ 

^  .  r   J    r  ^         ^  ^  where  a  d.f. 

cretKMiary  power  of  felcfting  the  obje£(i  ii  repofed  in  the  execotor ;  fince,  in  the  latter  cafrs,  the 
obieAion  of  uncertainty »  tn  regard  to  the  circumftances  of  the  legatees^  is  ob? iated  by  the  refereace 
to  the  execttfeor*i  judgment. 

4.  In  the  following  cafes,  bequefts  in  favour  of  relations  ge- 
nerally were  confined  to  relations  within  the  ftatute  of  diftribu- 
tion.     Harding  v.  Glynn^    l   Atk,  469.      Whitthcrne  v.  Harris^ 

2  Vef;,  527.      Green  v.  Honmrd^  I  Bro.  Ca.  CL  31.      Philips  v: 
Otirthf  3  iiid.  64.     Rayner  v.  Mowbray ^  ibid.  234. 

Where  a  manifeft  intent  however  appears  to  ufe  the  word  relations 
in  a  more  extended  fenfe^  there  it  will  comprife  perfons  not  within  the 
flatute:  Thus, 

5.  Tcftator  left  26,000/.  to  his  eiecutors,  todifpofe  of  amongft 

fuch  of  his  relations^  by  confanguinity  (j),  who  fliould  not  be  (tf)rnfBro. 
worth  more  than  2000/..  and  fhould  apply  within  two  years  after  V**  ^^'  3>* 

•  his^*"'-"^- 
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Aid,  the        his  death,  in  fuch  proportions^  &c.  as  they  Jhould  think  fit  s  with  m 
words  were,   recommcndatioA  only  to  fliew  regard  to  nearnefs  of  relation)  age, 
•'reiadocis^   abilities^  t^c.     Numerous  applications  being  madCi   and  a  biH 
«« however    being  filed  for  the  diftribution  of  this  bequeft,  the  court  ordered 
« *'^,t*-     the  executors  to  lay  a  fcheme  before  the  Mafter  for  that  purpofe, 
^^     ^  according  to  their  own  difcretioo;  not  meaning  to  controul  their 
power,  provided  they  allotted  fonie  ihare  to  every  one  of  the  per* 
fons  entitled.     And  one  of  the  claimants,  who  had  a  fum  allotted 
her,  dying  before  payment,  the  court  ordered  it  to  be  paid  to  her 
reprefentative.     Bennet  v.  Honeywood^  jimk  7o8*— And  S.  P.  ap- 
pears in  the  two  following  cafes: 

6.  Bequeft  of  refidue  (after  legacies  to  three  nieces)  in  truft  to 
difpofe  of  among  fucb  of  teftatrix^s  relations^  at  fuch  iitneSf  and  in 
fuch  manner  and  proportions  as  th^  truftee  fliould  judge  mod 
proper,  without  having  any  regard  to  the  legacies  before  given. 
The  tedatrix  left  feveral  relations  in  different  degrees*  Sir  Thomas 
Sewelif  at  the  Rolls,  was  of  opinion,  firft,  that  the  truftee  had  a 
difcretionary  power  of  diftributing ;  and  next,  that  the  relations 
at  large,  arvd  not  the  next  of  kin  only,  were  the  objeAs  of  the 
bounty.     Supple  v.  Loii/on^  Amb.  729. 

7.  Bequclt  of  refidue,  to  be  divided  between  the  teftatrix's 
relations,  that  is  to  fay,  the  GnenwoodSy  the  EverittSf  and  the 
Dows.  The  Everitts  were  not  \/ithin  the  degree  of  relationihip 
required  by  the  (latute^  but  they  were  held  to  take  jointly  with 
the  Gnennvoods  and  the  Dows,  who  were.  Greenwood  v.  Green' 
wood^  1  £ro,  Ca.  Ch,  32,  noie, 

S.  Devife  to  three  perfons  for  their  lives,  and  after  their  deaths 
•*  to  the  defcendants  of  A^^  now  living  in  and  ahot4t  S.,  or  hereafter 
«  living  tlfewhere  I  to  be  fold^  and  the  money  to  be  divided 
«  equally  among  them."  Sir  Thomas  Clarke  obferved,  that  a 
devife  to  defcendants  at  large  had  been  held  good.  Where  the 
word  relations^  indeed,  was  ufed,  the  court  had  no  other  rule  to 
go  by  but  the  ftatute,  ocherwiie  the  devife  would  be  void»  from 
the  uncertainty,  and  generality  of  the  t^rm.  But  tfie  word 
defcendants  meant  all  thofe  who  proceeded  from  the  body.  He 
therefore  held,  that  the  grandchildren  of  A.  were  entitled.  But 
a  great  grandchild  of  his,  born  after  the  will  was  made,  was  ex« 
eluded  by  the  words  "  now  living."  Crofley  v.  Clarci  Amb^  397* 
See  S.  P.  in  Butler  v.  Stratton^  «.  3.  pi,  2.  in/ra, 

9*  By  deed  an  eftate  was  dire£led  to  be  fold  on  failure  of  i0uc. 
male  of  7*9  (to  whom  and  his  iflue  male  it  had  been  previoufly  li- 
mited in  (lri£l  feitlement,)  and  tlie  money  was  dire£ted  to  be  divided 
between  four  perfons,  (three  of  whom  were  the  fifters,  and  the 
fourth  the  niece  of  the  fettlor,)  or  the  refpe£live  i/Jues  of  their 
bodies,  in  cafe  they  or  any  of  them  (hould  happen  to  be  dead  at 
the  time  of  failure  of  iflue  male  of  ^.,  fliare  and  (hare  alike,  viz* 
to  each  of  them  or  their  refpe£live  children  one  fourth  part,  pro- 
vided that  if  any  of  them  (hould  be  dead  without  ijise  when  there 
^lould  be  a  failure  of  jflTue  of  ^.,  then  to  be  e<^ually  divided  among 
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the  furvivors,  or  their  refpe^iive  children ^  in  cafe  any  of  them  alfo 
ihould  be  dead  leaving  ijfue  of  their  body.  J.  died  long  after  the 
fettlor  without  ifTue  ;  and,  at  his  death,  none  of  the  fourperfong 
were  livingi  the  niece  having  died  without  iOue ;  but,  of  the  three 
Gfters,  by  one  there  were  living  children,  by  a  fecond  children  and 
great  grandchildren,  by  a  third  grandchildren  only.  Bill  by  the 
children  of  the  firil  and  fecond  filler,  to  have  the  whole  divided  in 
moietus,  in  exclufion  of  the  grandchildren  of  the  fecond,  and  the 
great  grandchildren  of  the  third.  Lord  Chancellor  Hardwicke-^ 
'*  The  fettlor  certainly  had  in  view  that,  by  the  limitations  to  the 
*^  iflue  male  of  J.  continuing  feveral  years,  this  trud  might  ta^e 
'^  eflfeft  at  a  great  didance  of  time ;  and  his  intent  was,  upon  its 
<f  taking  place,  to  make  a  provifion  thereby,  not  only  for  the 
*•  fifters,  but  for  their  feveral  (locks  and  branches.  The  plain- 
•«  tiff's  con(lru£lion,  by  narrowing  it  to  the  children,  who  might 
^  be  all  then  dead,  might  frujlrate  this  intent.  But  the  great 
^'  obftacle  to  giving  effc£l  to  this  intent  is,  from  the  videlicet^ 
'f  which,  being  explanatory,  redrains  iJfue  to  children.  But  the 
^'  defendants  fay,  he  principally  meant  to  explain  the  ihares 
**  thereby.  In  lf^ilde'$  cafe,  6  Co.  it  is  fettled,  that  children  bear 
**  a  co-extenfive  fenfe  with  iJpJe.  Then  why  not  here  ?  But  the 
**  provifo  is  decifive,  under  wnich  the  plaintifFs  claim,  and  mud 
**  bring  themfelves  within  the  contingency  put  there ;  which  not 
*'  having  happened,  as  the  third  fifter,  leaving  grandchildren  living, 
^^  did  not  die  without  ijfue^  it  cannot  be  divided  into  two  (hares 
''  only  \  for  the  death  of  the  niece  will  only  warrant  a  diviGon 
*'  into  thirds.  In  the  provifo  too,  tjfue  and  children  are  ufed  in  a 
'<  general  colleflive  fenfe."  And  his  lordfhip  decreed,  that  all 
the  iffues  ihould  take  perjlirpes  as  to  the  (lock,  viz.  that  which 
would  have  belonged  to  each  (ider  if  living,  to  go  to  their  refpec- 
live  iffues ;  but  Wbe  divided  per  capita  among  themfelves.  Wyth 
^.  Blackman^   I  Vef.  196.     Amb.  555.  S.  C. 

ID.  **  Iteniy  I  give  to  my  fifter  L.*s  heirs  6000I.  I  give  to  my 
♦*  fifter  B.*s  children  equally  1000/."  At  the  making  of  the  will 
X.  had  two  children,  one  of  whom  afterwards  died,  in  the  lifetime 
of  the  teftatrix,  leaving  three  children.  Sir  Thomas  Clarke  at  the 
Rolls  was  of  opinion,  that  the  teftatrix  intended  to  give  the  6000 /• 
to  X»/s  children,  the  fame  as  in  the  fubfequent  claufe  to  B.'s  chil- 
dren, and  decreed  the  whole  6000/.  to  the  furviving  child 
of  L.,  in  exclufion  of  her  grandchildren.  Laveday  v.  Hopkins^ 
^mi.  273. 

II.  Teftatrix,  having  feveral  grandchildren  and  great  grand- 
children, gave  feveral  legacies  to  them  and  others  by  her  will,  and 
amongft  the  reft  one  to  A.  B.  whom  (he  called  her  grand-daughter, 
but  who  was  in  izQ.  her  great  grand-daughter,  and  (he  direded 
the  refidi^e  of  her  efte£ls  to  be  divided  among  her  grandchildren 
named  therein.  Lord  C.  Northington  held,  that  the  great  grand- 
children (hould  take  a  (hare  under  thisrefiduary  bequeft.  Grand- 
children, he  faid,  was  fi  word  of  large  extent,  and  in  common 
ps^rlance,  took  in  every  body  defcended  from  the  teftator,  and 

would 
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wonid  have  that  eiFefi,  unlefs  the  intention  appeared  to  the  con* 
trary.  Here  the  devifc  to  A.  Jff.  by  the  defcription  of  grand" 
daughter  was  decifive  of  the  queftion.    Hujpy  v.  Dillon^  AnA.  603. 

12.  Devife  of  real  and  perfonal  eftate,  in  truft  for  a  daughter 
in  fee  \  provifo^  that  if  (he  Ihould  happexl  to  die  Kefore  2 1  or  mar- 
riage,  then  to  convey  and  aflign  the  fame  to  the  teftatrix's  nearefi 
relations  of  thainame  of  Pyot^  and  to  his  or  their  heirs,  executors, 
&c.  for  ever.  The  daughter  died  under  2i|  and  unniarried. 
Teftatrix  at  her  death  had  three  relations  of  the  name  of  Pjot^ 
VIZ.  the  plaintiff  and  his  two  fifters,  then  unmarried,  and  there 
was  a  third  (ider  originally  of  that  namci  but  married  at  the  time 
of  making  the  will.  When  the  contingency  happened  there  was 
another  perfon,  who  was  heir  at  law  to  the  teftatrix,  and  of  the 
name  of  Pjot^  but  more  remote  in  degree  than  the  others.  The 
two  firft  Gfters  were  alfo  then  married.  The  heir  at  \v^  infifted, 
that  this  devife  was  uncertain  and  void,  and  the  plaintiff,  that  he 
was  entitled  under  ic,  in  excluGon  of  his  (ifters,  becaufe  the  devife 
muft  refer  to  the  time  of  the  contingency  happening^,  when  they 
were  not  of  the  name  of  Pyot,  Lord  Chancellor  Hardwicke  was 
of  opinion,  that  the  Pyots  here  defcribed  a  particular  ftock,  and 
that  the  name  ftood  for  the  ftock ;  but  yet  it  did  not  go  to  the 
heir  at  law,  as  in  Chapman^s  cafe,  (ftated  8  Vin,  324.  pL  4.)  becaufe 
it  muft  be  nearejl  relation,  and  the  perfonal  was  here  involved 
with  the  real.*^  This,  his  lordftiip  faid,  plainly  took  in  the  plaintiff 
and  his  two  fifters  unmarried  at  the  making  of  the  will,  and  aifo 
the  third  fifter ;  the  change  of  name  by  marriage  not  being  ma* 

^  terial,  nor  the  continuance  of  name  regarded  by  the  teftatrix* 

Pyoiv.Pyot,  iFef:32S\ 

13.  Tcftator,Tefidcnt  in  C^/'/ra,  bequeathed  5000/.,  thctntereft 
to  be  paid  to  A.  for  life,  then  to  B.  for  life,  "  and  at  his  demife . 
•«  to  my  godfon  C.,'*  (the  fon  of  B.)  •*  at  bis  deceafe^  *flfffrr^  he 
•*  is  of  age f  to  be  divided  among  his  brothers  equally ^  C.  died  an 
infant  at  the  age  of  four,  in  the  teftator's  lifetime.  At  the  tefta tor's 
death  B.  had  two  fons  living,  and  had  another  fon  bom  afterwards 
during  his  life,  who  claimed  a  (hare  of  the  legacy.  It  was  infifted, 
that  the  gift  in  queftion,  though  in  words  to  the  brothers  of  C, 
(which  defcription  the  afterborn  fon  never  anfwered  inftri£lnefs) 
was  meant  as  a  bounty  to  all  the  fons  of  B, ;  that  thefe  words 
were  merely  ufed  as  words  of  relation  to  C.  the  immediate  ante* 
cedent,  in  order  to  avoid  the  circumlocution  of  defcribing  the 
legatees  as  the  fons  of  B.i  that  there  was  a  clear  intention  to 
prefer  C.  to  the  other  fons,  but  no  further  predilection  appeared ; 
and  that  from  the  ftate  of  BJs  family,  which  was  increafing,  the 
teftator  muft  have  had  in  contemplation  the  birth  of  other  fons* 
The  rule  then  applied  that,  if  the  thing  given  be  fubje£l  to  cir- 
cumftances,  which  prevent  an  immediate  diftribution,  as  a  prior 
intereft,  i^c,  general  words  will  have  their  full  latitude,  pntil  the 
gift  zCtuittj  takes  tffcQ,  And  Lord  Thurlow  faid,  that  the  intent 
of  the  teftator  appeared  to  be,  to  make  an  aggregate  defcription 
of  part  of  the  family  of  B.  by  the  name  of  the  brothers  of  C,  and 

be 


he  declared  that  the  afterborn  fon,  being  bom  before  the  time  of 
diftribation  of  the  fund,  was  entitled  to  a  (hare.  '  Firft  point  ia 
Dtvinne  v.  Melio^  i  Bro.  Ca.  Ch.  537. 

14.  Teftator  gave  legacies  to  his  firft  and fecond  coujins.  He  had 
at  his  death  one  firft  coufin,  three  firft  coufins  once  removedi  and 
a  grand  niece.  Held  at  the  Rolls,  that  they  all  fliould  take,  the 
intent  being  to  give  legacies  to  relations  not  more  remote  than 
fecond  coufins.     Mayot  V.  Mayot^  2  Bro.  Ca.  Ch,  1 25. 

1 5.  Bequeft  of  refidue  to  feven  perfons  in  equal  (hares,  and  in 
cafe  of  the  death  of  any  of  them  before  the  teftatrix,  then  his,  her^ 
or  their  (hare  or  fiiares  to  go  to  his  or  her  Ugal  nprefentatives.  One 
of  the  legatees  dying  in  the  teftatriz's  lifetime,  his  (hare  ^as 
claimed  by  three  defcriptions  of  perfons,  his  refiduary  legatees, 
his  executors,  and  his  next  of  kin.  The  Mafter  of  the  Rolls 
could  not  fuppofe  that  thi  teftatrix  meant,  by  the  fubftitution, 

that  any  perfon  who  claimed  under  the  will  of  the  refiduary  le*  , 

gatee  (hould  take,  for  he  did  not  think  the  legatee  was  meant  to 
hare  any  power  of  dtfpofal  over  it,  nor  that  it  (hould  be  afiets  of  « 

his.  Again,  the  teftatrix  could  not  intend,  that  any  perfons  who 
fliould  cafually  reprefent  the  legatee  as  executors,  who  might  be 
different  perfons  in  different  places,  (hould  take  beneficially.  His 
Honor  was  of  opinion,  that  by  legal  reprefent atlves  were  meant 
fuch  perfons  as  could  claim  the  legatees  property  in  their  own 
right,  which  would  be  his  next  of  kin ;  and  he  declared  the  perfons 
who  would  have  been  entitled  as  next  of  kin  to  the  legatee  at  the 
death  of  the  teftatrix,  to  be  the  perfons  entitled.  Bridge  v.  Ab^ 
toitf  3  Bro.  Ca.  Cb.  224. 

16.  Teftator  by  his  will  devifed  his  eftate  at  T.  to  his  nephew 
A. ,  and  bequeathed  a  number  of  pecuniary  legacies,  moft  of  them 
to  relations,  viz.  to  fifters,  nephews,  nieces,  and  their  children  ; 
and  to  his  brother-in-law  H.  ;oo/. ;  and  he  gave  fpecific  legacies 
to  other  perfons.  In  a  codicil  were  thefe  words  :  <<  My  will  and 
'<  intention  is,  that  whatever  money,  over  and  above  what  I  have 
<*  already  bequeathed,  I  may  be  pofleflTed  of  at  my  death,  may 
'<  be  divided  among  my  faid  relations  by  my  executors,  in  the 
•*  proportion  I  have  bequeathed  the  other  part  of  my  fortune!* 
Lord  Chancellor  held,  that  A.  was  not  entitled  to  a  (liare  of  the 
refidue,  the  word  "  fortune"  meaning  money  legacies ;  nor  was 
/f.,  though  a  legatee,  the  word  **  relations'*  not  including  thofe 
by  affinity.     Maitlandv.  Adair^  3  Vef.jun.2i\. 

17.  In  1748,  A.*  being  infolvent,  compounded  with  his  cre- 
ditors. In  1751  J?.,  a  compounding  creditor,  died,  having  by 
her  will  bequeathed  the  refidue  of  her  property  among  her  rela- 
tions.  In  1786  the  widow  of  A.  (then  dead)  devifed  an  eftate  to 
truftees,  to  pay  the  refidue  of  her  huft}and*s  debts  to  the  com- 
pounding creditors,  or  their  perfonal  reprefentatives.  B's  (hare  of 
thia.  bequeft  was  claimed  in  Scacc.  by  her  adminiftratrix,  her 
refiduary  legatees,  and  her  next  of  kin.  Eyre^  Ch.  B.,  in  delivering 
the  opinion  of  the  court,  after  obferving,  that  the  adminiftratrix 
was. the  legal  hand  to  receive  the  money,  faid,  it  could  not  pafa 
under  B*$  refiduary  bequeft,  as  this  would  be  applying  the  will 

to 
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to  a  fiind  not  tlif  li  belonging  to  her.  Had  flic  elprefi>ily  beqiteathei 
the  fum,  he  added,  it  would  have  been  void  for  want  of  intereft  \ 
and  then  no  implication  would  do,  where  an  exprefs  devifis  would 
be  bad.  As  to  the  next  of  kin,  hislordfhip  obferved,  there  couldt 
be  no  truft  raifed  in  their  farour  under  the  ftatute,  or  any  equity^ 
aualagous  to  it,  of  property,  which  never  vefled  in  the  teftatrix; 
nor  did  the  widow's  will  demonilrate  any  intention  in  favour 
either  of  the  refiduary  legatees  or  next  of  kin ;  fhe  meant  only 
generally  to  do  an  a£l  of  juftice  to  £.'s  eftate.  It  followed,  then» 
that  the  adminiftratrix,  as  perfonal  repreftntative,  muft  take  this 
fum  for  her  own  benefit,  for  want  of  an  implied  truft  in  favour 
of  any  other  perfons.     E'Oans  v.  Charles^   i  Anjtr.  Excb,  Rep.  i  iS^ 

1 8.  Beaueft  of  leafehold  in  remainder  expeaant  upon  fucceflive 
difpofitions  to  teftator'.^  wife  and  his  fons  A*  and  fi.,  and  fuch 

•  iflue  male  of  the  fons  as,  at  their  fever al  deaths,  (liould  be  their 
heirs  at  law,  in  truft  for  the  child  wherewith  his  Wife  was  enfienti 
if  (as  it  proved)  a  fon,  for  life,  and  after  his  death  for  fuch  of 
his  iflue  male  as  at  his  death  {hould  be  his  heir  at  law  |  and  if 
no  fuch  then  living,  for  fuch  perfons  as  Jbould  tlxn  be  the  Iq^al 
reprefentqUves  of  the  tejlator ;  and*  be  appointed  his  wife  executrix. 
The  ultimate  limitation  originally  was,  in  truft  for  the  executors 
and  adminiftrators  of  his  fon  A*  Thefe  words  were  ftruck  through 
with  a  pen,  and  words  to  the  above-mentioned  tStOi  interlined* 
The  pofthumous  fon  dying-'without  inue,  and  all  the  prior  limi- 
tations being  at  an  end.  Lord  Chancellor  Loughborough  decided 
in  favour  of  the  tcftator's  next  of  kin,  according  to  the  ftatute, 
at  the  time  for  diftribution,  agaiiift  the  executors  of  the  wife's 
executor.  His  lordfliip  could  not  take  the  words  in  their  ftritt 
legal  fenfe ;  it  being  impoillble  that  the  teftator,  in  altering  his 
will,  which  he  did  with  deliberation,  not  fuffering  the  fon  to  take 
this  remainder,  even  after  all  the  particular  trufts  were  exhaufted, 
(hould  mean  it  to  veft  in  his  wife,  tranfmilFible  to  thofe  who  fliduld 
become  her  legal  reprefentatives.  He  certainly  meant  to  keep  it 
in  his  blood.  As  to  Bridge  v.  Abbot^  {pL  15.)  and  Evans  r* 
Charles^  {pi,  i'],)fupraf  which  had  been  cited,  his  lordftiip  thought 
both  thefe  determinations  right.  They  (h^wed  the  words  were  to 
be  explained  according  to  the  fubje£t  matter.  Long  v.  B/ackhaU, 
3  Vef.jun.  486. 

19.  Bequeft  of  money,  to  be  laid  out  in  land,  to  be  fettled 
upon  teftator's  nephew  A.  for  his  life,  and  after  his  deceafe  to 
the  wife  of  A,  for  life,  and  after  her  deceafe  to  the  fons  of  A.  on 
fuch  wife  to  be  begotten  fuccelFively  in  tail  male  \  remainder  to 
.^.'s  daughters  by  fuch  wife  as  tenants  in  conimon  in  tail.  A* 
was  not  married  till  a  year  and  half  after  teftator's  death ;  and 
his  firft  wife  afterwards  dying  without  iflue,  he  married  again. 
Lord  Loughborough  held,  that  the  provifion  extended  to  a  fecond 
wife,  obferving  chat,  by  a  contrary  conftru£lion|  if  the  firft  wife 
had  died  within  a  month  after  the  marrriage,  there  could  have 
been  no  iflue  to  take  the  provifion ;  and  the  legacy,  except  as  to 
the  nephew's  life  intereft,  would  in  eSie^  have  lapfed.    If  was 

impoflibley 


impoQible)  he  faid,  to  afcribe  fuch  an  iatention  to  the  teftaton 
in  V,  Bickfordy  3  Vef.jun,  570. 


See  Suppl.  cit.  Charitable  Vfes^  [Q.^  fee.  I.  anUf  confiftingof 
cafes,  where  the  particular  objeds  of  che  charitable  purpofes 
vere  not  fj^ecified. 

TS.  2.  M  fubat  Time  the  Ferfins  taking  muft  anfwer  tife  Defcription. 

I.  Teftator  gave  to  his  wife  all  his  leafcs*  goods,  ^c.  but 
defired  ber^  at  or  before  her  deaths  to  give  the  fame  unto  and 
amongft  fuch  of  his  o^n  relations  as  (he  iliculd  think  moit 
deferving.  The  Mailer  of  the  Rolls,  after  holding  that  thefe 
words  amounted  to  a  truft,  faid,  the  property  ought  to  be  divided 
:imongft  fuch  of  the  relations  of  the  teftator  as  were  his  next  of 
kin  at  the  death  of  the  vjife.  Harding  v.  Gljntt^  i  Atk,  469.  See 
S.  P.  in  AttorneyGeneral  v.  D'^Oyley^  4  Fin,  Abr.  485.  pL  x6. 

a.  Teftator  left  20,000  /•  to  his  executors,  to  difpofe  of  among 
fuch  of  his  relations  by  confanguinity  who  (hould  not  be  worth 
more  than  2000/.,  audjhould  apply  within  two  years  after  his  death. 
A.  was  bom  feven  months  after  the  death  of  teftator,  and  being 
related  to  him  in  confanguinity,  a  claim  was  made  on  her  behalf 
to  a  (hare  of  the  legacy  within  the  two  years.  She  foon  after- 
wards  died  \  and  then  her  father  took  out  adminiftrattony  and 
renewed  the  claim,  fuggefting  that  his  daughter,  though  not 
bom,  was  en  ventre  fa  mere^  at  the  time  of  the  death.  But  Lord 
Chancellor  Apfley  reje£led  the  claim  ;  frying,  that  the  court  had 
never  put  fuch  a  conftrudtion  on  a  will,  but  in  the  calfe  of  a  devife 
to  children.     In  Bennet  v.  Honeywoody  Ambl.  7ix-«i2. 

3.  Bequeft  of  refidue  to  feven  perfons,  in  equal  (bares ;  and  in 
cafe  of  the  death  of  any  one  of  them  before  the  teftatriz,  thea 
^i8,  her,  or  their  (hare  or  (hares  to  go  to  his  or  her  legal  repre^ 

Jentatives*  The  Mafter  of  the  Rolls,  after  holding  that  the  (hare 
of  one  of  the  legatees^  who  died  in  the  lifetime  ojf  the  teftatrix, 
devolved,  not  to  his  executor  or  refiduary  legateeSj  but  to  his  next 
of  kin,  made  another  queftion,  Whether  they  were  to  be  the 
Aczt  of  kin  at  the  death 'of  the  legatee,  or  of  the  teftatrix  ?  He 
thought  they  could  not  be  th^  reprefentatives  at  the  legatee's 
death,  for  then  the  (hares  would  be  lapfed  before  they  vefted  $ 
but  at  the  death  of  the  teftatrix,  for  (he  meant  it  to  go  to  perfons 
alive  at  her  dcceafc.  8he  meant  fuch  perfons  aSy  at  her  deceaft^ 
nvould  be  entitled  to  the  legatee* s  property^  if  he  had  furvived  her  or 
died  inteflate.  It  proved  afterwards,  however,  that  none  of  the 
next  of  kin  of  the  legatee  died  between  his  death  and  that  of  the 
teftatrix.     In  Bridge  v.  Abbots  3  Bro*  Ca.  Ch.  224 — 7. 

4.  Devife  of  real  eftaie,  in  truft  for  the  wife  for  lifC)  and  after 

her  decea/e  to  fell,  and  to  divide  and  pay  the  money  to  and  among 

all  and  every  fuch  perfon  VLBipciConswhoJhould  appear  to  be  related 

to  the  teftator  only^  (h  ire   and    (hare  alike  ;    and  that  fuch  perfons 

fbofdd  prove  themf elves  entitled  to  0efame  in  fix  motiths  i^ter  the  faid 
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tjlatajhwdd  be  fo  fold.  Lord  Tbyrbwf  after  holding,  that  the  gift 
muft  be  confined  to  relatioitt  within  the  ftatutey  faid,  tbttt, 
although  the  diftribution  was  deferred  to  the  death  of  the  wife, 
ibat  did  not  prevent  the  interefts  from  veiling  at  the  death  of  the 
teftator.     Rajner  v.  Mowbray^  3  Bro.  Ca,  Cb.  234. 

5*  Teftator  gave  all  his  lands,  ^c.  to  A.  his  brother,  and  two 
others,  in  truft  to  fell ;  and  he  diredled  the  money  to  be  laid  out 
in  the  funds ;  and  he  then  ordered  the  refidne  of  his  perfonai 
cftate,  and  the  money  arifing  therefrom,  to  be  vefted  in  the 
funds,  and  there  to  remain  for  ten  years,  and  then  the  fame, 
with  the  accumulated  intereft,  to  be  divided  into  fix  parts  ;  one 
fixth  whereof  to  be  paid  to  B.  the  fon  of  A^  and  the  other  five 
fixths  to  be  divided  among  fuch  of  his  (the  tcftator's)  nnct  of  kin 
and  legal  reprefentatives^  as  fbould  he  then  living,  under  the  ufual 
and  due  courfe  of  reprefentation.  The  teftator  died,  leaving  the 
iaid  >/.  his  brother  his  fole  next  of  kin ;  arid  A.  afterwards  died 
within  the  ten  years;  whereupon  a  queftion  arofe.  Whether, 
under  this  will,  the  next  of  kin  at  the  time  of  making  the  will, 
•r  at  the  time  of  the  diftribution,  ihould  take  ?  In  fupport  of  the 
latter  conftrudion,  it  was  urged,  that,  at  the  time  of  making 
the  will,  A.  was  the  fole  next  of  kin,  which  the  teftator  ftiuft 
have  known,  as  he  mentioned  him  in  his  will ;  but  he  never 
could  mean  him  by  the  word  among.  Lord  Thurlo^u  (during  the 
argunsent)  faid,  it  was  plain  the  teftator  meant  fome  clafs  of 
perfons,  of  whom  it  was  doubtful  whether  they  would  live  ten 
years ;  and  it  was  meant  they  (hould  pafs  through  that  chance. 
•  The  queftion  was.  Whether  he  was  at  libertv  to  take  notice  that 
the  teftator  had  but  one  brother  ?  If  he  had  nad  feveral  brothers, 
and  nephews,  fons  of  brothers,  there  would  not  hate  been  a  doubt 
diat  the  divifion  muft  have  been  among  foch  only  of  them  as 
forvived  at  the  end  of  the  ten  years ;  and  if  the  brother  would 
have  taken  had  he  lived,  he  dying  within  the  ten  years,  it  would 
be  undifpofed  of.  And  his  lordfliip  (after  declaring,  that,  by 
the  difpofition  of  the  refidue  of  the  perfonai  eftate,  or  the  money 
arifing  therefrom,  the  produce  of  the  real  eftate,  as  well  as  per- 
fonai eftate,  was  intended  to  pafs)  was  of  opinion,  that  A.  the 
only  next  of  kin  of  the  teftator  living  at  his  death,  having  died 
before  the  end  of  ten  years,  the  difpofition  of  five-fixths  of  that 
fund  had  lapfed,  and  was  to  be  confidered  as  undifpofed  of. 
Spink  v.  Lewis^  3  Bro.  Ch.  Ca*  355.  See  (T.b),  fee.  2.  n.  i. 
ft*  17,  i8.  fi^ra. 

*       '  ^.  3.    In  what  Proportions  fuch  Perfoasfball  take. 

« 

I.  Bequeft  to  executors,  to  be  equally  divided  by  them  to  and 
among  teftator*s  next  of  kin,  Jbare  and  Jbare  alike.  The  teftator 
left  two  brothers,  and  eleven  nephews  and  nieces,  four  of  them 
the  children  and  reprefentatives  of  a  deceafed  brother,  fix  the 
children  and  reprefentatives  of  a  deceafed  fifter,  and  the  remaining 
one  the  foo  and  reprcfentatifc  of  another  fitter^  alfo  deceafed. 

The 


Hic  two  brothers  of  the  teftator  infifted,  that  they  were  excltt« 
lively  entitled,  as  next  of  kin  at  the  teftator's  death  ;  or»  if  not 
fo,  that  the  diftribution  muft  be  per  Jlirpis^  according  to  the 
ftatute,  and  not  per  capita.  Mr.  Juftice  Buller,  (for  the  Chan- 
cery,) after  obferving,  that,  according  to  the  decifions,  by  the 
words  <<  next  of  kin,''  thofe  mud  take  whom  the  ftatute  pointed 
out,  faid,  the  next  queftion  waS)  In  what  fhares  ?  It  had'  beea 
agreed  that,  if  the  tedator  had  given  to  his  next  of  kin  by  namej^ 
they  mad  have  taken  ^  capita.  Then  was  not  calling  them  nex^ 
of  kin  equal  to  naming  them  ?  Thomas  v.  Hole,  (dated  8  ^in. 
Abr.  323.  pL  7.)  was  in  point;  except  that  there  the  word  was 
relations.  The  fecond  refoIution>  in  that  cafe  was,  that,  as  tho 
tedator  bad  directed  it  to  be  divided  equally,  Lord  King  faid,  he 
could  not  order  it  otherwife.  Equally  to  hediviJed^  Mr.  Judice  Bullei^ 
added>  was  oqual  tojhare  and  /bare  alike*  And  he  decreed  a  divifion 
per  capita  among  the  brothers,  nephews,  and  nieces  of  the  tedator. 
On  »  petition,  however,  for  a  rehearing,  Lord  Thurlonu  inclined 
much  in  favour  of  the  excluCve  claim  of  the  brothers,  as  next  of 
kin  m  the  death  of  the  tedaton  Bujt  the  parties  afterwards  com« 
promiicd  the  caufe,  by  dividing  the  property  perjiirpes,  Philipi 
V.  Gartb^  3  Brp*  Ca.  Cb,  64. 

a«  Devife  to  trudees  to  fell,  and  the  money  arifing  thereby  to 
pays  and  divide  equally  between  jt.  and  B.  and  the  children  of  C« 
Andf  as  to  the  refidue  of  tedator's  real  edates,  to  the  famtf 
trufteest  in  truft  to  fell,  and  the  money'ariGng  thereby,  together 
with  the  perfonal,  to  divide  equally  between  the  de/cendants  of,  F, 
At  the  tedator's  death  there  were  living,  of  C.  four  children^ 
and  of  F.  three  fons  and  eleven  grandchildren.  The .  childreii 
of  C.  inGded  on  an  equal  didribution  per  cc^ita  of  the  fund  be« 
qucathed  between  jt.  and  B.  and  themfelves ;  and  on  their  behalf 
were  cit^  Thomas  v.  Hole^  and  Philips  v.  Gartb^  /up.  The 
grandchildren  of  F.  claimed  to  be  let  in  equally  with  his  childreni 
urging,  that  the  word  « ^defcendants"  was  more  oomp'rehenfive 
than  die  word  relations ;  and  therefore  ought  not,  like  it,  tq  be 
confined  to  thofe  within  the  datute }  a  condru£lion  made  in  the 
latter  cafe  merely  for  convenience  fake.  And  Lord  Thurlovt 
decreed,  that  between  ^.  and  B,  and  the  children  of  C  the 
legacy  iliould  be  divided  per  capita ;  and  that  all  FJs  defcendants 
fhould  take,  as  well  grandchildren,  as  children,  and  all  per  capita.  ^ 
B^tkr  V.  Stratton^  3  Br^.  Ca*  Cb.  367.  See  Eccard  v.  Brooke^ 
0L  b,  a).  pL  6.  infra* 

(W.  b)   Who  fhall  take  by  the  Words  Heir^  Iffui,  JvjnerMs. 

Heirs  Mak^  &c. 

x*  ^T^HE  judgment  in  Scace,  in  the  cafe  of  Darhifon  v.  Beaumont,  Note  tht 
*    (dated  8  Vin.  315.^/.  5.)  in  favour  of  the  elded  fon  and  J?"^^*;* 
heir  apparent  of  £.  £•  was  reverfed  in  the  Exchequer-chamber;  2L^^'\ti 
V0L.IIL  Z  /     but 


3.38  '  DetJife* 

•ddiuoo  to  but  this  judgment  of  reverfal  was  reverfed  in  Dom,  Proc»  i  P* 
#^i.*r'.ft«tc.  ffr^^  220,      I  Bro.  Ca.Par.  480.  S.  C. 

ment : "  the  ^  ^    ^ 

*'  teiUtor  £!▼€  legacies  to  S.  L,  and  to  her  three  font,  (one  of  whom  afterwardt  dammed,)  whereby  be 
*<  cook  notice  that  tbij  vun  then  living,'**  NoU  alib^  tur  **  J^  L.'*  la  ibe  fecond  Uae  of  Vmar'i  itaie- 
Bcnt,  read<*£.L.** 

2.  The  judgment  in  Scacc.  in  the  cafe  of  James  v.  Rkbard/on^ 
dated  8 ^///.  232.^/.  If.  (and I  in  the  fide  note  thereto,  mentioned 
to  be  the  fame  cafe  as  Burchett  v.  Durndant)^  and  alfo  dated  in 
lb.  315*  pi'  8.  was  twice  affirmed  in  Dom.  Proc.     i  Bro.  Ca.  Par, 

493-  ^''i- 

3.  Tcdator,  after  charging  lands  with,  among  other  thingSi  an 

annuity  of  40  /.  to  his  daughter  M.  fqr  feventy  years,  if  die  and 
the  tedator's  fon  R.  (hould  fo  long  jointly  livei  to  commence  at 
the  expiration  of  the  term  of  two  years  thereafter  given  to  'the 
faid  M.  and  the  death  of  the  tedator's  wife ;  and,  after  devifing 
the  premifes  to  his  daughter  M.  for  two  years  after  his  deceafe, 
with  remainder  to  his  fon  R.  (if  then  Hf  ing)  for  ninety  years  if  hq 
fo  long  lived ;  devifed  the  premifes  fo  fubje£l  co  R,*j  heirs  maUf 
and  to  the  heirs  of  his  daughter  M.  jointly  and  equally,  and  their 
heirs  and  ajigm  for  ever.  And  for  want  of  heirs  male  lawfully 
begotten  of  R,^  at  his  deceafe,  to  the  heirs  and  ajjigns  of  the  faid  M. 
lawfully  begotten  of  her  body,  for  ever.  The  fon  R,  at  the  time  of 
the  will  had  one  fon  and  two  daughters,  and  the  daughter  ^.had 
then  one  fon.  On  the  tedatot's  death,  M.  entered,  and  held  the 
whole  of  the  lands  for  the  two  years ;  when  R.  entered,  and  held 
them  till  his  death,  upon  which,  M»  entering,  the  fon  of  R. 
brought  his  ejeflment.  Upon  the  cafe  being  argued  in  C.B. 
De  Greyj  Ch.  J.  faid,  the  quedion  was.  Whether  there  was  a  fuf- 
ficient  defignation  of  the  perfon  to  make  the  fon  of  M.  ts(ke  as  her 
heir  J  living  the  mother  ?  That,  200  years  ago,  it  might  have  been 
thought  not  fufficient,  becaufe  the  defcription  was  not  legally,  and 
technically  true.  But  that,  within  a  century  pad,  a  more  liberal 
condrudion  of  the  words  of  a  tedator  had  prevailed ;  and  they 
had  been  generally  taken  in  their  popular  fenfe,  which  was  mod 
likely  td  Iiave  been  his  meaning.  That,  in  the  principal  cafe,  the 
intent  of  the  tedator  was  clear,  that  the  fame  favour  (hould  be 
extended  to  the  heirs  of  M.  as  to  the  heir  male  of  R.  The  teda- 
tor took  notice,  that  M.  was  living,  by  leaving  her  a  term,  and  a 
fubfequent  annuity ;  and  meant  ^Lprefent  intered  ftould  ved  in  her 
heir,  that  is,  her  heir  apparent  during  her  life  ;  he  therefore  did 
not  think  the  leflbr  of  the  plaintifF  was  entitled  to  more  than  one 
moiety  of  the  premifeSk  The  red  of  the  judices  agreed  in  opinion, 
and  plaintifF  had  judgment  as  ,to  one  moiety  only.  Goodright  v. 
.     fThite,  2  Blachfl.  Rep.  i  o  I  o.     ^ 

4.  Devife  in  remainder,  expefiant  on  certain  previous  edates, 
which  afterwards  determined,  to  the  right  heirs  of  W.  and  M.  his 
wife  forever;  without  any  antecedent  edate  to  either  of  them. 
The  wife  died,  leaving  a  daughter  by  W.  who  married  again,  and 

^         left  a  daughter  by  his  fecond  wife.    Upon  a  difpute  between  the 

heir 
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heir  of  the  firft  daughter,  who  died  after  funriving  both  W,  and 
M,^  ^nd  the  fecond  daughter,  it  was  argued,  thaf  the  defcription 
of  the  right  heirs  of  W.  and  his  wife  muft  either  mean  the  heirs  of  . 
the  furvivor^  or  give  the  eftate  in  moieties  between  tht  heirs  of- 
each.  But  the  court  of  B.  R>  held  the  devife  to  operate  in  the 
fame  manner  as  if  it  had  been  to  the  right  heir  of  the  body  of  W* 
andil/.  That  it  was  to  be  coHefled  from  Co.  Lift.  107.  that  a 
grant  to  hulband  and  wife  was  not  confidered  in  the  fame  light  as 
a  grant  to  other  perfons  i  forthat^  if  a  joint  eftate  be  made  to  huf^ 
band  and  wife,  and  a  third  perfon,  the  hufband  and  wife  have 
but  one  moiety^  and  the  third  perfon  will  have  as  much  as  they 
both ;  becaufe  the  hufband  and  wife  are  but  one  perfon  in  law.' 
If  then  they  were  but  one  perfon  by  reafon  of  the  relation  they 
ftood  in,  a  limitation  to  their  heirs,  without  any  prior  limitation 
to  themfdves,  muft  naturally  mean  heirs  to  them  both,  according 
to  that  relation,  which  could  only  be  children  of  them  both.  And 
they  gave  judgment  in  favour  of  the  heir  of  the  firft  daughter. 
J^^  V.  hartley,  1  Term  Rep.  630. 

See  further  (X.  a),  (Y.a},^.  and  Remainder  (F),  pofi. 

(X.  b)  Who  (hall  take  by  the  Word  Children.       ^v\r^i^%^ 

SeB,  I.  Where  the  Cift  is  immediate. 

1.  dEQUEST  of  refidue  among  all  the  children  of  A.  and  B. 
^  Held,  that  a  child  who  was  not  born  till  fome  years  after 
the  death  of  the  teftatrit,  was  not  entitled  under  it  \  the  court 
faying,  it  might  as  well  be  intended  20  years  afterward^,  if  a 
woman  could  bear  fo  long,  and  it  would  make  great  confufion. 
Heatbe  v.  Heathe,  2  Atk.  1 2 1 . 

2.  Bequeft  of  3000/.  to  7*.  the  wife  of  C.  for  the  ufe  of  her 
younger  children,  to  be  by  her  diftributed  amongft  them  as  (he 
Ihould  think  fit ;  and  if  no  appointment,  then  equally ;  and  to 
furvive,  if  any  of  them  died  under  age,  and  unmarried.  ST.  had 
children  by  G.  before  the  making  of  the  will,  but  none  after- 
wards. Held,  that  this  was  a  prefent  legacy  to  the  younger  of 
thefc  children,  fubjecl  to  the  power  of  variation  given  to  the  mo- 
ther, and  (hould  not  be  extended  to  the  younger  children  of  T. 
by  a  fubfequent  huft>and.  And  one,  who  was  a  younger  child 
at  the  teftator's  death,  and  afterwstrds  became  an  elder,  was  held 
^o  be  alfo  entitled  to  a  (hare ;  fince  the  right  vefted  at  the  death 
of  the  teftator,  and  could  not  afterwards  be  divefted.  Coleman 
T.  Seymour,  1  Vef  209.     See  Emery  v.  England,  3  Vef.jun.  232, 

3.  Devife  to  all  and  every  the  child  and  children  of  A.  aS  tenants 
in  common  in  tail ;  and  in  cafe  of  failure  of  iffue  of  fuch  child  or 
children,  whofe  iflue  (hould  fo  fail,  to  every  the  remaining  child 
or  children  of  A*  in  tail ;  and  if  there  fhoula  be  a  failure  of  iffue  of 
all  fuch  children,  then  over.     A.  had  two  children  born  before, 
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and  three  after  the  death  of  the  teftatrisc.  Lord  Thurtow  thought 
there  was  no  point  of  time  to  which  the  devife  could  be  confined^ 
and  therefore  dcterminedi  that  the  plaintiff^  who  W98  the  heir  of 
one  of  the  diildren  born  after  the  death  of  the  teftatiiz,  could  take 
no  ihare  in  the  eftate.  Singleton  v.  Singleton^  1782,  i  Bro*  Ca, 
Ch,  542.  note.     Roberts  v.  Rigntan^  ib,  532.  mte^  S.  P. 

4.  Bequeft  to  the  children  of  tellator's  late  Hller  Af.  C.  (then 
deceafed)  of  2000  /.  to  be  equally  divided  among  them.  At  the  date 
of  the  will  there  were  three  children  living,  but  one  of  them  died 
afterwards  in  the  teftator's  lifetime ;  and  it  was  cpntended,  that^ 
one  third  of  the  legacy  was  lapfed.  But  the  Mafter  of  the  Rolls 
was  of  opinion,  that  the  teftator  meant  fuch  perfons  as  (hould  be 
children  of  M.  C  at  his  death,  and  decreed  accordingly.  Viner 
V.  Francis  J  2  Bro.  Ca.  CL  65  8.  See  Lotnax  v«  Holmdenj  feB.  42 
pi.  I.  infr. 

5.  Teftator  gave  fpecific  legacies  of  (lock,  in  truft  for  fuch  of 
the  children  (by  name)  of  his  daughter  S.  as  were  then  in  exift- 
ence,  to  be  transferred  to  the  fons  at  23,  and  to  the  daughters  at 
21  ;  and  the  children  to  be  brought  up  in  the  interim  out  of  the 
intereft,  and  the  furplus  to  be  accumulated  for  their  benefit ;  pro- 
vided that  if  any  of  the  teftator* s  grandchildren  (hould  die  before  their 
portions  (hould  become  payable,  their  (hares  (hould  be  divided 
among  the  others  of  them  living  at  the  death  of  the  faid  grand- 
children fo  dying.  He  then  gave  all  the  refidue  of  his  eftate  in  truft 
for  all  his  grandchildren ^  to  be  applied  for  their  benefit  as  aforefaii. 
Afterwards,  by  a  codicil,  he  gave  fome  life  annuities,  and  dire£led 
that  1000/.  (hould  be  fet  apart  to  pay  them.  On  behalf  of  a 
child  of  S.  born  after  teftator's  death,  but  before  that  of  the  an- 
nuitants under  the  codicil,  it  was  contended,  firft,  that  the  words 
'f  as  aforefaid"  in  the  gift  of  the  refidue,  had  a  reference  to  the 
prior  legacies  of  Itock,  fo  as  to  poftpone  the  diftribution  of  the  re- 
fidue to  the  fame  period ;  or  at  leaft,  that  the  claufes  relating  to 
the  (lock  legacies  would  zSuQ.  the  refidue  as  far  as  the  divifion 
and  laying  out  of  the  fund ;  and  then,  if  any  of  the  children  died 
under  the  age  at  which  their  (hares  were  payable,  the  afterbom 
child  might  take  a  (hare  of  the  refidue  in  that  form.  With  refpe^l 
again  to  the  1000/.  fet  apart  by  the  codicil,  it  was  faid  to  be  the 
fame  as  if  it  had  been  given  to  the  annuitants  for  life,  and  after 
their  deaths  to  the  children  of  5.,  till  which  tinie  it  could  not  be 
diftributed.  But  Lord  Thurlow  faid,  that  by  "  the  children  of  A.^ 
k  was  an  ^{labli(bed  rule  of  conftruftion,  the  teftator  meant  all 
children  then  born.  With  refpcft  to  the  1000/.,  although  fet 
^part  during  a  time  for  a  fpecial  purpofe^  it  w^rs  part  of  the  refi- 
due, the  whole  of  which  was  deviOble  at  the  teftator's  death  ;  for 
it  was  repugnant  to  fay,  that  one  part  of  it  (})^uld  be  devifible  at 
one  time,  and  another  at  another.  Hill  v.  Chapman^  i  Vefjttn.  405. 
3  Bro.  Cn.  Ch.  391.  S.  C. 

6.  Teftator  gave  his  real  and  perfonal  eftate  to  truRees,  to 
apply  the  produce  for  the  maintenance  of  his  wife,  and  the  main- 
tenance and  education  of  his  children.  tiU  the  deceafe  of  his  wife ; 

and 


«nd  immediately  after  her  deceafe,  he  gave  to  his  fon  T.  a  real 
eftate,  to  each  of  his  daughters  then  living  looo/.  a-piece,  and  thp 
truftees  then  to  affign  and  deliver  unco  all  his  faid  children  all  hit 
furniturei  (s^c.  and  to  aflign  to  his  faid  fon  all  the  reft  of  his  pro« 
perty.  Teflator  had  two  fons  after  m&king  the  will.  Held,  at 
the  Rolls,  that  thefe  two  wert  entitled  to  the  benefit  of  the  provi* 
fion  for  maintenance  and  education  during  the  wife's  life ;  but  the 
court  conceived  it  impoflible  they  could  by  any  means  be  admitted 
to  a  (hare  of  the  refidue,  or  the  fums  provided  for  the  daughters* 
Matchnvick  v.  Cock^  3  Vef.jun.6oi). 

Sfff.  2.     Where  the  Gift  takes  eflfeft  by  way  of  remainder^  im» 
mediately  expectant  on  a  precedent  Oifpofition. 

I.  Teftatrix,  after  bequeathing  to  the  fon  and  two  daughters  of 
JF.  E.  10/.  a-piece  by  name,  gave  300  A  to  E.  P,  to  be  paid  at  2C 
or  marriage,  and  the  intereft  in  the  mean  time  for  her  mainte* 
nance ;  tut  if  Jhe  died  before,  then  to  the  younger  children  d/T.  £• 
equally  to  be  divided  to  and  amongft  them  ;  the  faid  eldeft  foa 
being  excluded  from  any  part  thereof.    Some  of  the  younger 
children  were  born  beforci.fome  after  the  making  of  the  will,  and 
fome  after  the  death  of  the  teftatrix  ;  and  the  queftion  was,  Whe- 
ther all,  or  which  of  them  (hould  take  ?    Lord  C.  Hardwche^-^ 
'<  No  certain  rule  can  be  laid  down  in  cafes  of  this  kind;  but  the 
<<  court  generally  takes  it,  that  there  ought  to  be  a  legatee  in  beings 
<'  and  therefore  will  not  make  a  will  to  extend  to  perfons  not  ia 
*'  being,  unlefs  fuch  clearly  appears  to  be  the  intention  of  the . 
<*  teftator ;  and  this  is  to  avoid  the  inconvenience  of  fufpending* 
<*  There  is  a  great  difference  between  fuch  bequefts  as  thi.s,  and 
*'  provifions  by  marriage  fettlement ;  for  as,  before  marriage,  there 
<*  are  no  children  to  whom  it  can  be  applied,  it  muft  mean  all^ 
**  Thefe  are  the  general  rules ;  but  this  is  a  middle  cafe,  depend- 
<*  ing  on  the  particular  penning  of  the  bequeft.     It  is  faid^  the 
••  words  *  younger  children^  muft  be   confined  to  the  time  o£ 
*<  making  the  will,  fince  (he  has  taken  notice  of,  and  has  given  by 
<<  name  to  the  children  then  in  eje,  who  are  thus  to  be  confidered 
**  as  the  objefts  of  her  bounty  *,  but  I  think  it  rather  holds  the 
*•  contrary  5  for,  where  (he  intends  their  particular  benefit,  (he 
**  names  them ;  where  not,  (he  ufes  the  general  words  *  youngep 
•«  children!     Jind  I  am  of  opinion,  that  here  fhc  meant  thofe  nvb9 
<«  Jhould  be  fuch  at  the  death  of^.  P.  before  21,  or  marriage.     It  it 
^*  a  contingent  legacy  till  then.     There  is  no  time  fpecified  for 
<*  dividing  it}  but  the  natural  way  of  thinking  is,  that  it  was  in- 
**  tended  to  be  divided  when  it  vefted.     This  conftruAion  alfo 
**  finds  out  who  is  the  eldeft,  t/;z.  fuch  as  (hould  be  fo  at  the 
**  death  of  E.  P.  before  cji,   or  marriage."     Ellifon  v.  jiirey^ 
I  Fef  III*    Sec  Graves  v.  Boyle,  i  jlik.  509. ;  but  there  the  pro* 
vifion>  though  by  will,  was  by  a  grandfather  in  performance  of 
^iftidea  on  the  marriage  of  his  daughter. 

Z  3  a*  Teftator 


341 


34«  23eftift. 

2.  Tcltator  gave  $00 /•  to  be  paid  to  hia  gnindfbn  A^  the  fon  of 
3f  .  if  he  lived  to  be  2 1 ,  and  if  he  (hould  die  before,  then  to  the  other 
child  or  children  of  his  daughter  equally,  arriving  to  fuch  age. 
There  was  no  other  child  of  M.  born»  or  living  at  the  teftator'a 
death;  T".  died  under  21  •  hox A  Hardvnckehtiiy  that  the  chil- 
dren of  ^.  horn  after  theteftator'sdc^h  were  entitled  to  the  500/.; 
for  as  they  were  not  in  effe  in  his  lifetime,  he  mud  have  had  in  view 
the  future  children  ot  his  daughters ;  but  he  doubted  whether 
any  thing  vefted  till  ai.     Houghton  v.  Harrifon^  2  jitt.  329. 

3.  Teftator  gave  the  refidue  of  his  real  and  perfonal  eftate  ia 
truft  for  the  ufe  of  the  heirs  male  of  ^.  A,^  and  in  default  of  fuch 
ilTue  to  the  ufe  of  th^  heirs  male  of  R.  A*y  and  in  default  of  fuch 
iflue,  to  the  ufe  of  all  and  tverj  the  grandchildren  of  7.  B.  and  of 
5.  M,  (both  then  deceafed)  as  tenants  in  common.     Eight  grand* 
children',  fix  of  J.  B.  and  two  of  5.  M.^  were  alive  at  the  making 
of  the  will  I  a  ninth  of  J.  B,  was  born  before  the  teftator  died ; 
12  more  were  born  after  his  death ;  and  all  in  the  lifetime  of 
R,  A.     J,  A.  and  alfo  R.  A.  afterwards  died  without  iflfue.    The 
queftion  was,  Whether  all,  or  any,  and  which  of  the  grandchildreii 
were  entitled  ?     After  a  point  relating  to  a  different;  fubje£l  wa^ 
difpofed  of,  the  court  of  B.  R*  to  whom  the  c^fe  was  referred  out 
<^  Chancery,  certified  that,  as  all  the  grandchildren  were  in  being 
at  the  death  of  R.  A.^  they  thought  they  were  all  equally  entitled. 
And  Lord  MnmAeld  in  delivering  the  opinion  of  the  court  ob« 
ferved,  that  the  do£lrine  was  well  laid  down  in  Ellifon  v.  Airey^ 
{pi.  I.  fnpJ)  that  where  one  devifes  to  children,  if  it  be  an  imme* 
diate  devife,  then  it  (hall  be  intended  to  relate  only  to  children  in 
effe  at  the  time  \  but,  if  hj  way  of  remainder,  or  upon  an  uncertain 
contingency,  then,  by  way  of  analogy  to  marriage  fettlement9, 
where  there  are  no  children  in  effe,  and  the  number  is  uncertain, 
it  muft  be  fuppofcd  the  benefit  was  intended  for  all  in  effe  when 
the  dcvife  veiled.     Baldwin  v.  Carver ,  Cowp.  309. 

Kott\  In  iP'ef.juH  637.  Mamptid  arguendo  faid,  UtiU,  Baldiz^lm  w.  Carver  proved,  not  tkit  th« 
children  who  h^pprucc^  to  die  before  th^  time  of  diftribacipn  were  excluded,  but  chat  all  coming  wi^ 
were  included  ^  and  this  feeoii  agreeable  to  the  decifioni  referred  to  in  pi.  7.  h/ra* 

4.  Bequeft  of  t^e  refidue  of  real  and  perfonal  eftate  to  A^/or,  * 
life,  and  after  her  death  to  the  children  of  J^.  and  C.  to  be  equally 
divided  among  them  the  faid  C.'s  children^  and  not  the  iffue  of  any 
other  marriage  by  either  party.  There  were  three  children  of  B,  and 
C'  born  during  (he  life  of  A*,  and  three  after  her  death.  Decree4 
gt  the  Rolls,  that  the  property  vefted  abfolutely  in  the  three  chil* 
dren  who  came  into  eje  during  the  life  of  A,,  to  the  exclufion  of 
thofe  born  afterwards.  Ayton  v.  Ay^on,  i  Bro.  Ca,  Ch.  54I.  noie^ 
Second  queftioq  in  Attorney  General  v.  Crifpin,  it.  386.  S.  P. 

5.  Dcvife  to  A.  and  the  heirs  of  her  body  $  and  after  her  death 
^itljont  ifuey  in  truft  to  fell,  and  divide  the  money  amongft  all 
and  every  the  children  of  B.  and  of  C.  at  their  rejp^^ive  ages  of  21  • 
J},  and  C.  had  each  feveral  children  bom  in  the  teftator's  lifetime, 
and  B,  had  one  child  M.  born  after  his  death,  but  during  the  life 
9.f  i^*i  VPO?  whofc  death  without  ifiue  a  queftion  arofci  Whether 

Mm  was 


Af.  was  entitled  to  a  (hare  ?  And  Sir  Thomas  Clarie  at  the  Rolls 
held  (he  was.  Bartlett  v.  Hollifter^  Amb.  334.  i  JJr^.  Gz.  C^. 
530* I.  «o^f.  S.  C. 

6.  Devife  of  real  edate  in  truft  for  A  for  his  life,  and  then  to 
fell  the  eftate,  and  divide  the  money  amongft  all  and  eviry  the 
child  and  children  of  ^.  at  the  age  of  21.  Held,  at  the  Rolls, 
that  a  child  of  A,  born  after  the  teftatrix's  deceafe  was  entitled  to 
a  (hare  of  the  eftate.  Cortgreve  v.  Congreve,  1  Bro.  Ca,  Ch,  530. 
See  S.  C.  ftated^^.  3.  inf,  pL  4.  and  fide  note. 

7.  "Where  a  bequcft  is  made  to  the  children  generally  of  one,  by 
way  of  remainder,  the  (hares  of  the  children  in  ejfe  during  the 
continuance  of  the  prior  intereft,  whether  veiled,  as  where  ex- 
pedant  on  the  deceafe  of  the  (irfl:  taker,  or  contingent,  as  where 
to  take  efFedi  upon  his  deceafe  without  leaving  iffne,  are  tranfmif- 
(ible  to  their  reprefentatives,  in  the  event  of  their  deaths  before 
the  bequcd  falls  into  poifeflfion.  See  (ide  note  to  Baldnuin  v.  Carver^ 
pi,  '^•fup.  Weedon  v.  /*>//,  Medlicdt  v.  Bowes ^  Randal  v.  Medcalfe^ 
Attorney  General  v.  Crifpinf  t)evifme  V.  Mello^  and  Taylor  v.  Lang* 

Jordf  (Z.  c)  inf.  feEi.  2.  a.  2.  pU  2.  5.  7,  8,  9,  10. 

8.  But  where,  in  a  gift  by  way  of  remainder,  it  appears  to  be 
the  teftator's  intent  to  make  the  right  of  enjoyiAent  inpojfejfion  the 
fubjlanc^  of  the  gift,  there,  although  it  be  given  to  children  in 
general  terms,  it  (hall  veCl  only  in  thofe  living  at  the  determination 
of  the  prior  inter  eft.  Sec  Thichnejfe  v.  Liege^  and  Spencer  v,  Bullock^ 
ftated  (Z.c)  inf  fe&.  i.  n.  2  pL  6 — 8. 

9.  Where  a  bequed  is  to  children  of  a  particular  defcription, 
there  it  feems,  a  child,  in  order  to  be  entitled,  mud  anfwer  that 
defcription  at  the  time  the  gift  takes  efeSl.     See  Hall  v.  Hewer^ 

feB.  4.  pL  5.  infra.     Sec  alfo  (T.  b)  feEl^  2.  n.  2.  fupra^  pqffim. 

SeB.  3.  Where  the  Gift  is  to  take  tScfk  at  a  future  Period ;  but 
there  is  no  prior  Difpofition  of  the  Fund  \  or  at  lead  of  the 
whole  Intereft  in  it. 

I,  Bequed  of  300/.  to  the  children  of  A.^  (hare  and  (hare  alike, 
at  their  ages  of  21  or  marriage  -,  and  failing  the  (hare  of  any,  to 
the  furvivors :  and  failing  the  (hare  of  all^  to  B,  A.  had  only 
one  child  at  the  making  of  the  will.  JjotA  Hardiuiche  be!d,  that  the 
fubfequently  born  children  of  ^.  (hould  alfo  take  ;  for  the  tedator, 
knowing  (he  had  but  one,  yet  gave  it  to  children^  appointed  out 
furvivors^  and  gave  it  over  to  another,  which  he  could  not  mean  till 
o/y failed.  Second  quedion  in  Maddifon  v,  Andrews,  i  Vef.  587-60. 

%.  Bequed  of  rcfidue  to  the  children  of  te(iator's  niece,  to  be  See  H»Jgtt 
paid  into  a  bank  or  dock,  and  the  intered  to  defray  the  expence  "'  ^«f» 
of  their  learning ;  the  principal  to  be  paid  them  at  20  i  if  no  child^  ^^^  ' '^g* 
the  intereft  to  be  paid  to  her  or  her  hufband  for  7  years ;    and  then  s.  C.  but 
to  be  divided  between  the  hu(band  and  wife.     Lord  Camden  was  not  then  dc 
of  opinion,  that  the  tcdator's  meaning  was,  if  there  were  no  child  i^ihcretp- 
zX  his  death,  and  (he  had  none  for  7  years,  then  the  money  (hould  pe«rt,  that 
be  divided.     Ifaac  v.  Ifaac.  1768,  cited  i  Bro.  Ca.  Ch.  532.  ?*"^I* 

livmg  at  the  teftatof  t  death,  and  one  bom  afterwards ;  which  latter,  if  boin  wichia  the  fet en  jear^ 
opft  haTc  bcei)  lee  in  by  his  lordfliip's  determination, 

Z  4  3.  Bequc(t  ^ 
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Note,  how.  3.  Bequeftof  200 /•  to  the  younger  cAi/// of  H^.^  or  if  moro 
cfer,tbedr.  jjjjj^  ^^^g^    jj^^jj  j^  (jj^^j^  younger  children,   to  be  paid  at  ttAr- 

of  the  two     rtfpeSlive  ages  of2i\    and  if  s^ny  died  before  2f»  then  to  funrive 

Ath  bora       to  the  others ;  and  for  want  of  fuch  younger  children^  or  their  not 

w""come    ^^^^^^'^g  ^^f  ^^^^  ^^^  200 L  to  go  to  thc  eldeft  child  of  W.^  to 

ofagejfince  be  paid  at  21.    ji.  and  B.  daughters  of  iV.  were  both  bom  11; 

utKHi  thjt       the  lifetime  of  Jf^.,  and  both  come  of  age ;    and  the  queftioa  was, 

**^|*^       Whether  M,^  a  third  daughter^  born  after  thc  teftator's  death, 

to  hare  de.    fliould  be  let  in  for  a  (hare  i   The  Mader  of  the  Rolh  obferved, 

pended.  See  that  there  were  no  words  denoting  an  intent  to  take  in  after-born 

L/ra/    *    children;  and  that  the  time  of  payment  was  fixed,  w%.  at  their 

ages  of  21,  which  could  not  be,  where  the  bequeft  extended  to 

all  the  children  of  W. ;  fince,  till  his  death,  it  could  not  be  feca 

X  who  would  be  entitled.     In  Maddifon  v.  jlndrevn^  {pL  i*y!^.) 

which  was  cited  on  the  behalf  of  jhf.,  it  was  not  to  go  over  tiU 

alt  the  children  fliould  die,  which  made  it  different.     Principally^ 

therefore,   he  a^ded,    to   atoid  the  inconvenience  of  keeping 

children  out  of  this  pfovifton,  which  was  exprefsly  appointed  to 

be  paid  at  2 1,  it  was  cottftrued  vefied  in  thofi  living  at  the  tefiator^i 

death,  and  would  not  go  further,      HorJUj  v.  Chahner^  2  Vef,  83. 

To  nvgba         4.  Devife  of  real  eftate  in  trull  for  A*  for  his  Ufe^  and  then  lO. 

V  Huihti,     fell  the  eftate  and  divide  the  money  an^ng  all  and  every  the  children 

Ch.*!*^*'     of  k.  at  the  age  of  21*     Teftatrix  alfo^gave  her  perfonal  eflbate  to 

tand  Rated    the  fame  trufltees,  to  divide  amongft  all  the  cbildreq  of  ^.  at  at ; 

pi.  ^  infra,)  and  (he  ^ire£led  A,  to  maintain  the  children  out  of  the  rents,  aB4 

hw  \%  fa  d'    empowered  the  trudees  to  apply  any  part  of  the  intereft  for  that 

to  have  coo-  purpofe.     The  Mailer  of  the  Rolls,  on  the  authority  of  Bartlett 

fidered  Can-   y,  Holti/ler^  {fee.  2.  pL  $'  fip')  ^^Id,  that  a  child  of  Ai  born  after 

S«rr<Iif  as    ^^^  (eftatrix's  death,  was  entitled  to  a  (hare  of  her  efiate^  together 

averyftrain-  with  the  Others  who  werc  born  before  the  n^aking  of  the  wilU 

eddctcrmi-   ji^  obfcrved,  that  it  was  a  ftrong  addition  to  that  cafe,  that,  in 

^ajTbe  DO.    ^^^  principal  one,  the  pisrfonal  eilate  was  immediately  the  property 

ticed,  that     of  the  children,  though  not  immediately  given  them  ;    if  it  were^ 

this  cafe  re-   ^  power  to  apply  thc  intereft  would  have  beep  unneceffary.     Con* 

itscircum-    g^^'^^  ▼•  Congreve^   i  Bro.  Ca.  Ch.  530. 

fiances  that  of  Uugbes  r.  Hughes  as  to  the  perfonal  eftjte  onfy,  of  which  there  was  not,  to  either  cafe, 
any  difpofirion  prior  to  that  in  favour  of  the  children.  His  lordihip's  obferyaticn  wu  therefore  probably 
no  funbrr  direfied  Co  the  d  cree  in  Congrtve  v.  CMgrtve,  than,  as  it  regarded  the  perfooalty.  It  may  be 
added,  with  r«:(po£t  to  this  part  of  thc  decree,  that  it  does  not  appear  by  the  repoftf  whether  Che  aAcr^ 
born  child  of  ^.  was  born  befoie  the  eMeft  of  thofe  who  were  alive  in  the  ceAator't  lifecUne  attaiacj 
tweat^*one.     On  this  circuiqftance  fee  pi.  5.  7,  8.  infra, 

5.  Tcftator  gave  to  his  fifter*«  children  300  A  with  intereft  fot 

the  fame,  to  be  paid  to  them  re/peffively  their  equal  (hares,  as  thej^ 

Jbwld  attain  21  ;  and  in  cafe  any  of  them  (hould  die  under  li. 

^hen  their  ftiares  (hould  go  to  the  furvivors  and  furvivor.     At  die 

death  of  the  teftator  the  fifter  had  two  children.     She  had  after^^ 

wards  another  child  during  the  infancy  of  the  other  two.     Held  at 

the  Rolh^  that  the  youngeft  child,  being  bom  during  the  infancy 

f  the  other  two,  though  after  the  death  of  the  teftator,  migh^ 

e  entitled  to  a  (bare.     Qilmprc  v.  Severn ^  1  Bro*  Ca*  Ch,  s^z. 
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tf*  Bequeft  of  refidue  of  realty  and  perfonalty  to  pay  the  rents 
^nd  intereft}  for  the  malnteuance^  <ic,  of  all  the  children  of  tefta- 
tor's  three  daughters,  until  the  younge/l  (hould  attain  21  \  and 
wifben  fuch  youngeft  child  Jbauld  have  attained  21 »  then  he  gave  the 
capital  to  fuch  of  his  grandchildren  as  fliould  be  then  living,  an4 
the  children  of  li|ch  as  (hould  be  dead.  On  a  queftioni  whether 
|he  children  born  during  the  teftator's  life  were  entitled,  in  excluv 
fion'of  thofe  born  after  his  death,  Heatbe  Vt  Heatbe^  (dated y^r.  i. 
fl.  I.  fup.)  was  cited  as  a  fimilar  cafe,  on  the  behalf  of  the  former 
children  }.and  it  was  faid,  that  the  poftponing  of  the  divifion  till  the 
youngeft  attained  ^i  made  no  difference,  Qn  the  other  fide  it 
was  urged,  that,  as  the  time  of  the  divifion  was  when  the  youngeft 
ihould  attain  :S I,  all  born  before  that  time  muft  take,  and  the 
counfel  confined  their  argument  to  children  of  that  defcription, 
Lord  Thurlow  during  the  argument  faid,  where  the  gift  was 
general,  it  was  always  confined  to  the  death  of  the  teftator ;  but  / 
where  there  was  a  gift  for  life,  or  the  dijlrihution  vfas poftppned^  thet9 
fbildren  born  during  the  life,  or  during  that  timet  were  let  in.. 
Sut  his  lordihip  finally  determined  in  favour  of  the  chil(fren  alive 
at  the  deceafe  of  the  teftator,  Hughes  v.  Hughes,  3  Bro.  Co. 
Ci"  352.  fee//.  7.  and  8.  infra. 

7.  Bequeft  of  refidue,  after  the  deceafe  a/*  tefiator^s  wife,  t9  all 
4Uid  every  the  child  and  children  of  ^.,  equally  to  be  divided  between 
them,  the  daughter^ s'fbare  at  21  or  marriage,  and  the  fm^sjbare  or 

Jhares  at  21  g  or  to  be  advanced  fooner  for  their  benefit,  if  the  truftete^ 
Jbould  think  ft,  with  furvivorihip ',  and  in  cafe  all  the  children 
Ihould^die  before  their  (hares  became  payable,  (hen  to  A.  if, 
had  two  children  at  the  death  of  the  teftator,  (even  more  before 
fhe  death  of  his  widow,  and  three  after  her  death,  all  living. 
The  queftion  was.  What  children  (hould  take  under  the  bequeft 
of  the  refidue  ;  whether,  ly?,  all  the  children  of  A.  at  his  death  ; 
pr,  oMy,  fuch  only  ^s  were  living  at  the  death  of  teftator's 
widow ;  or,  '^dly^  fuch  as  were  living  when  the  eldeft  attained 
^  I  ?  Lord  Thurlow  faid,  where  a  time  df  payment  was  pointed 
out,  as  where  a  legacy  was  given  to  all  the  children  of  A.  when 
they  (hould  attain  21,  the  difiribution  mufi  be  among  the  children  in 
^e  at  the  time  the  eldefl  attained  fuch  an  agf^  Aadre%»s  v.  Partings 
fon,  3  Bro.  Ca.  Ch^  401. 

8.  Bequeft  of  15,000/.  in  truft  for  teftator's  five  grandchildren* 
(the  children  of  his  fon  A.)  by  name,  aiffd  all  and  every  the  child 
and  children  of  A.,  equally  to  be  divided,  the  fbares  of  fons  to  be 
qffigned  at  the  age  of  2 1  years  ^  and  the  fhares  <f  daughters  at  21  or 
ptarriageg  the  legacy  was  to  carry  intereft  from  the  teftator'9 
death,  and  a  competent  part  applied  for  nuintenance,  and  the 
reft  to  accumulate ;  and  in  cafe  ^nJ  or  either  of  the  (bns  of  Aft 
fliould  die  under  2f ,  or  sqy  or  either  of  h^s  daogh^rs  under  21 
or  marrisige,  then  the  portions  ct  fuch  to  be  on  ceiptain  othef 
trufta.  Bill  by  the  eld«ft  (ov^  who  had  attained  a  if  to  have  % 
3000/.  paid  him  immediately«    On  his  behalf  was  cited  Andrepj^- 

ll  Partington^  {fl,  7.  fup.)  ^l^  the  pnocipl^  ^t  ^^  ^^  ^"^'» 
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that  Jthe  dircQion  that  a  fon  attaining  ^t  (hould  have  his  (hare  at 
that  time,  had  necefiarily  the  cifed  of  excluding  all  bom  after 
that  time*  On  the  other  fide  a  didindion  was  taken  between 
that|  and  the  principal  cafe;  in  the  former,  it  was  faid,  the  gift 
was,  CO  the  children  generally ;  but  here  the  will  named  thent 
all,  and  then  added  ;  '<  and  all  and  every  the  child  and  children*^ 
But  that,  it  was  replied,  was  only  to  let  in  the  children  coming 
into  eje  before  the  fir  ft  (hould  attain  ai.  And  LiQrd  Chancellor 
Loughborough  declared  ihe  plaintiff"  entitled.  PrefcoU  v.  Long^ 
7,  Vef.jun.  690. 

$eB.  4.     Where  the  Gift  is  to  Children  of  a  particular  Dc« 

fcription. 

1.  Devife  in  trufl  for  tedator's  fun  C.  for  life,  and  after  his 
deceajc  to  the  ufe  of  the  Jirjl  fon  of  the  body  of  C.  in  tail  \  and 
for  want  of  fuch  iffue,  to  the  fecond^  third,  and  fourth  fuccef- 

'    fively  in  remainder ;    and  for  want  of  fuch  iflue,  over.     C.  had 
no  fon  at  the  making  of  the  will,  but  had  one  afterwards,  who 
fiicd  in  the  teftator's  lifetime ;    and  be  had  afterwards  a  fecond 
fon ;  who,  it  was  contended,  could  not  take  by  the  defcription 
of  firjl  fon,  firjl  being  the  fame  with  primogenitusy  that  is  JlrJl 
born^  which  he  was  not ;  and,  although  he  was  elded  at  the  dearth 
of  the  teftator,  yet  that  was  not  fuSicient ;  for  the  will  muft  be 
taken  to  fpeak  as  at  the  making.     But  Lord  Chancellor  Hard* 
wicke  could  not  quite  agree,  ^zx  firjl  fon  was  always  to  be  taken 
ftriflly  in  the  fenfe  of  primogenitus »  but  in  the  fenfe  of  an  elder 
fon,  fenior  or  maximus  naiu  ;    and  he  thought  it  impoflible  that 
the  tedator  ihould  mean  primogenitus  in  being  at  the  making  of 
the  will,  as  C  had  none  then;    therefore, he  mud  mean  a  fon 
horn  infuturo  ;  and  then  it  was  abfurd,  and  not  to  be  prefamed, 
that  he  mean  a  fon  born  afterwards,  who  (hould  die  in  his  life- 
time.   The  making  and  death,  and  not  the  intermediate  time, 
he  faid,  were  to  be  regarded  in  condruing  wills.     If  tedator  did 
»ot  mean  the  time  of  making,  he  mud  mean  the  time  of  his 
death,  when  the  indrument  would  be  complete.     And  his  lord- 
fl)ip  held,  that  the  after-born  fon  of  C  took  an  edate  tail,  by  the 
name  cl  firjl  fon,     Lomax  v.  Holmden^  i  Vef  290.     See  Vimry* 
franciSy  fee,  I.  /A  4.  fup, 

2.  Tedator,  having  only  one  fon,  T*.,  devifed  all  his  eflates  to 
him  at  2 1  in  fee ;  but  if  it  (hould  happen  that  the  tedator's  wife,  at 
the  time  of  his  deceafe,  Jhould  be  enfient  with  one  or  more  child  or 
children^  and  his  fon  7*.  (hould  die  before  his  age  of  21,  without 
iffue,  then  to  fuch  child  or  children  ;it  2 1  i  but  if  7*.  (hould  die 
before  21,  without  leaving  ](rue,  or  that  his  wife  (hould  be  enfient 
with  one  or  more  child  or  children  at  his  death,  and  fuch  child 
or  children  (hould  happen  to  die  before  21,  without  leaving  ifliie, 
then  to  his  wife  for  life,  remainder  to  his  nephew  in  fee.  Teda- 
tor, after  making  his  will,  had  two  other  fons  in  his  lifiiimi, 
%.  ^;ed  Hades  %i  without  i^tie.    The  ^qurt  pf  jB.  jR.|  on  a  cafer 

fcfcrr^ 


Dctiife*  347 

referred  to  them  out  of  Chanceryi  were  of  opinion,  that  the  pro^ 
vifion  made  by  the  teftator  being  for  children  which  were  to  be 
born  after  the  making  of  the  will,  he  certainly  intended  to  com- 
prehend allfucb  children^  whether  born  before  or  after  his  deceafe  \ 
and  that,  therefore,  notwithftanding  the  defe£l  of  expreflion  in 
the  will,  the  children  born  before  the  teftator's  death  were  included 
in  the  provifion  fo  anxioufly  made  by  him  for  his  poflbumous 
children,  and  would  be  entitled  in*  fee  at  2i.  White  v.  Barber^ 
^mbl.  701,  5  Burr.^jo^'  S.C. 

3.  Teftatorgave  to  his  elded  Ton  A.  200/.,  alfo  to  his  Tons  J?., 
C,  and  Z).  a  houfe  and  clofe,  as  tenants  in  common,  when  they 

Jbould  come  at  the  age  of  ii  years.  Alfo  to  his  wife  a  houfe  for 
life,  and  after  her  decAfe  to  his  three  daughters  as  tenants  in 
common.  And  his  will  was,  that,  if -any  of  his  above  named 
children  Ihould  happen  to  die  before  they  came  of  age ^  and  without 
liTue,  then  their  property  and  fhare  in  any  of  the  above  bequeathed 
prcmifes  fbould  be  equally  divided  among  the  refi  of  his  fttrviving 
children,  ^^.,  the  elded  fon,  was  of  age  at  the  making  of  the  will^ 
but  all  the  other  children  were  under  a^e.  B.  and  0.,two  of  the 
younger  fons,  died  under  21.  Lord  Mansfield^  in  delivering  the 
opinion  of  the  court  of  R.  B.  upon  the  conftrudion  of  the  difpo- 
fition  over, exprefTedhimfelf  thus:  "  The  next  doubt was,Whether'* 
(the  legacy  of)  **  wf .,  the  eldeil  fon,  fhould  be  included  or  excluded  ? 
Upon  the  contingency  that  is  put  in  the  claufe,  namely,  <  if^^y 
of  them  fhould  die  under  21,'  he  mull  be  excluded,  beipg  then  of 
M  age.  The  next  doubt  was,  Whether  « the  refl  ofhisfurviving 
*^  children*  Ihould  mean  only  thofe  who  might  die  under  21,  ox  M 
*f  the  furviving  children  i  After  fome  doubt,  we  are  unanimoufly 
**  of  opinion,  that  thefe  words  take  i'n  a//,  and  confequently  the 
<*  eldeft  fon."  In  Denn  v.  Balder/Ion,  Cowp.  257.  See  S.  P«  in 
fforn  V.  Lee,  dated  (X.  b.  2),  infray  pL  4. 

4.  An  eldeft  daughter  of  A.  was  held  to  take  a  legacy  as  one  of 
bis  younger  children;  there  being  a  fon  who,  though  younger, 
took  the  edate.  4th  quedion  in  Pierfon  v.  Garnetty  2  Bro.  Ca. 
Ch.  38.  Heneage  v.  Hemlocke^  2  Atk,  456.  Biiiingjley  v.  Wills, 
3  ib,  221.  S.P.  See  alfo  DiJte  v.  Doidge^  cited  2  f^ef,  203.  where 
the  word  younger,  in  a  fct^lement,  was  rcjedled  in  favour  of  an 
elde/l  fon  unprovided  for. 

5.  But  the  court  will  not,  it  feems,  in  the  cafe  of  a  bequeft  by  The  ar^v 

a  firanzer^  confider  a  youmrer  child  as  an  eldefi,  for  the  purpofe  of  "P^*  ^7? 
•'  f    f*     i«        rr.1         ^  fL  1  L-    I.       1-         ji    /    \^'  %.    adduced  in 

ejKcluding  him.   Thus,  teuator,  m  a  letter  to  his  brother  A,  (which  theprinci- 
yas  proved  a§  a  codicil,)  faid,  <<  i  have  given  you  and  B.  a  power  i«|  cafe  pre. 
**  to  mortgage  for  6000  /. ,  and  I  beg  that  fum  mT^f  be  lent  to  A,  ^J^>.|^" 
<*'  and  in  cafe  of  your  death  without  children  y\  defire  it  may  be  fecured  of  fettle. 
«*  to  the  younger  children  ofB."    Tedator  had,  by  his  will,  devifed  menu;  even 
his  edate  to  A.  for  life,  remainder  to  his  iflue  in  tail,  remainder  ^^  ^^ 
to  H;  the  fecond  fon  of  B,,  in  fee.     The  elded  fon  of  B.  died  in  made  by  ■ 
^.'s  lifetime,  by  which  //.  became  the  elded  fon.    On  a  quedion,  coUacerai  re. 
Whether  H.  was  entitled  as  a  jroungcr  child  to  a  (hare  of  the  Teyrtham* 
({qco/.?  one  objedion  to  his  claim  ^as,  that  he  if  as  to  be  conG-  v.  wefea>, 

^crcd 
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ftVef.  198.    dered  as  an  elded  Ton  quoad  hoc^  becaufe  the  t^ftator  had  given 

BroadmeKi    }^in  ^13  eftatc.    fiut  Lord  Hardwicke  faid,  there  was  no  cafe 

^  Bio?Oi[.     where  the^court  had  confidered  a  younger  child  as  an  eldeft,  bot 

Ch.77*  '     between  parent  *and  child»  or  thofe  who  ftood  in  loco  parentis^ 

The  c^fe  before  him  was  that  of  a  ftranger.    The  fecond  objec* 

tioxij  however,  wasj   that  the  teftator   meant  fuch  as  /bould  hs 

younger  children  at  the  time  the  contingency  happened  s  and  that^  ta 

his  lordfliip's  opinipn,  hcld^  as  the  booo/M  did  not  ve(t  till  the 

death  of  ^.  without  iiTue ;  and  H.  iiot  being  then  a  younger  child, 

was  not  entitled,     JialJ  v.  Hewer^  AmhL  203.     See  dbe  latter 

point  in  (T.  h)ifup.fec.2.  n.  %*pajfim. 

6.  Sir  Lloyd  Kenyan,  at  the  RollS)  determined,  that  a  child  m 
ventre  fa  mere  flioiUd  not  take  under  a  becfbeft  to  the  children  of 
^.  living  at  the  death  of  the  teftator.  He  relied  on  the  cafes  of 
^lli/onv. jiireyt  I  Fef.  ill.  (and  ftated  fee.  2.  //.  i.  A^*)*  ^^^ 
Pier/on  v.  Garnett,  2  Bro.  Ca.  Ch.  38.  (the  ad  queftion  in  which  it 
S*  P.)     Cooper  v.  Forbes^  2  Bro.  Ca.  Ch.  63, 

7.  But,  in  a  fubfequent  cafe,  a  devife  was  to  A*  for  life,  and 
then  to  the  ufe  of  all  the  children  of  A.  (except  one)  as  fiouU  he 
iiving  at  the  time  of  his  death,  as  tenants  in  common,  and  their 
heirs.  A.  died  leaving  hi^  wife  enfent,  Md  the  queftion  was. 
Whether  this  pofthumous  child  was  entitled  to  a  (hare  ?  Againft 
its  taking  Cot^ter  v.  Fqrbes^  fup.  was  cited.  But  Lord  Tturhm 
doubted  whether  the  child,  though  not  within  the  ftriA  meaning 
of  the  words,  was  not  within  the  intention  of  the  teftator  to 
provide  for  all  the  children  of  ^.  And  he  faid,  he  would  confe? 
with  his  Honor,  who  had  made  that  decifion,  on  the  fubjefi. 
Clarke  v.  Blake,  2  Bro.  Ca.  QL  320.  And  his  lordfliip  afterwards 
declared,  that  the  after-born  child  was  entitled  to  a  (hare.  2  Vef 
jun.  673.  S.  C.  See  Benneft  v.  Honeywood,  ftated  (F.  b),  fupra, 
fee' 2.  n.  2.  pL  2.  where  the  rule  is  admitted  in  the  cafe  of  chil« 

dren.     i  P.  Wms.^^T*  Cost's  n.  i. 

8.  Teftator  gave  all  his  efFe£ls  to  A.  and  B.,  (hould  C.  have  no 
child  or  children  at  his  deceafe,  or  in  12  calendar  months  afters 
]|>ttt  Ihould  flie  have  any  child  or  children  at  his  deceafe,  or  in 
12  calendar  months  after,  he  gave  one-third  of  his  propetty  to 
the  youngeft  of  her  children  within  the  time  above  mentioned, 
teftator  died  in  March  1786  ;  T.  was  xikt'only  child  of  C  thea 
livings  but  file  had  another  in  April  1797.  Held,  tliac  71  was 
folely  entitled  to  one-t^ird.     Emery  v.  England,  3  Vef.jun.  232. 

9*  In  what  cafes  the  word  <<  children**  ftiall  be  conftrued  tfiiie^ 
or  not,  et  vice  verfa,  fee  (C.  b),y«/r<?, //•  X,  2.  9,  10,  1 1.  (T. b)| 
fi^.fec*  2.  n*  I.  M  {)j  lOj  I  f  • 


(X.  b.  4)  Take  by  the  Word  Children,  6?^.    How :  «vi««3»i. 
[And  herein,  where  jointly  with,  and  where  in 
oucceflion  to  their  Parents ;  and  where  per  Stirpes^ 
Qx per  Capita.^ 

I.  TAEMISE  to  J.  A.  and  her  children  on  her  body  begotten  or 
^^  to  be  begotten,  by  W^  4*  her  hufband,  and  their  heirs fof 
rver.  J.  A.  at  the  time  of  making  the  will,  had  one  daughter, 
and  afterwards  two  fons  and  a  tlau^ter,  all  of  whom  died  in  her 
lifetime.  Lee^  Ch.  J.  held,  that  J.  A.  and  her  children  took  as 
joint-tenants.     OaUs  ^.  Jack/on^  2  Sira.  1 1 73« 

2.  Teftator  direded  his  petfonal  eftate  to  be  divided  into  eight 

J  arts,  and  gaye  the  whole  to  M.  during  her  widowhood,  .and  on 
er  marriage  he  gave  four  parts  thereof  to  hit  niece  B.  and  the  chit" 
dren  bom  of  her  body.  B.  had  no  child  when  the  will  was  made, 
but  the  plaintiff  was  born  afterwards ;  and  B.  died  in  the  lifetime 
of  the  teftator.  It  was  contended,  tnat  the  word  <<  children*'  was 
a  word  of  limitation^  and  that  the  legacy  was  lapfed  by  B*%  death. 
But  Lord  Chancellor  Hardwicke-  held,  that  the  plaintiff  would 
have  taken  with  his  mother  as  joint- tenant,  had  (he  lived;  and 
that,  as  (he  was  dead,  he  was  entitled  to  the  whole  four  parts. 
Buftar  V.  Bradford^  2  Ait.  220- 

3*  One,  having  five  younger  children,  gave  an  eftate  to  truftees 
for  a  term  of  years,  to  raife  io,ooo/.  for  their  portions,  enu- 
merating  them.  Afterwards,  having  four  more  younger  children, 
he,  by  a  codicil,*  charged  his  faid  eftate  with  a  further  fum,  vizm 
with  the  greateft  advanced  price  that  could  be  made  thereof  ;/0r 
tie  portions  of  fuch  ajier-born  children^  enumerating  them  alfo. 
The  eftate  not  being  worth  more  than  8ooo  /.  the  five  younger 
children  provided  for  by  the  wilt  contended,  that  their  portions 
ought  to  be  (irft  fatisfied  thereout.  But  Lord  Chancellor  North- 
tngton^  conceiving  that  the  teftatqr  meant  to  provide  portions  for 
all  his  younger  children  alike,  direded  the  eftate  to  be  fold,  for 
the  equal  benefit  as  well  of  the  four  after-boni  children  as  of 
the  five  former  ones.     Brackenbury  v.  Brackenbury^  AmbL  474. 

4.  Teftator  gave  legacies  to  each  of  his  younger  children, 
payable  at  21,  and  the  refidue  of  his  perfonal  cftsrte  to  his  eldeCk 
Ton  at  21 ;  and  if  he  died  before  21,  then  to  his  younger  children 
in  fuccelEon,  at  21 ;  and  if  any  of  his  younger  children  (hould 
die  before  21,  then  his  or  her  legacy  to  go  equally  among  all  the 
furvivors  \  and  in  cafe  he  (hould  have  no  child  who  (hould  attain 
21,  then  he  gave  the  whole  to  a  charity.  One  of  the  younger  fons 
dying  under  2f,  Lord  Camden  held,  that  the  eldcft  fon  (hould 
Ihare  his  legacy  equally  with  the  furviving  younger  children,  it  . 
being  the  only  way  in  which  he  could  take  the  benefit  of  thefe 
legacies,  which  were  clearly  intended  to  go  to  him  before  the 
charity.     Horn  v.  Lee,  Ambl  569. 
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5«  Teftator  gave  to  his  eldeft  foti  A.  200  A ;  alfo  to  bis  three 
fons,  £.,  Cm  atnd  D.,  a  houfe  and  clofe,  as  tenants  in  common^ 
Hjohen  they  JbouH  conie  at  the  age  of  %\  years.  Alfo  to  his  wife  a 
houfe  for  life  ;  arid  after  her  deceafe,  to  his  three  daughters,  aji 
tenants  in  comlnon.  And  his  will  was,  that  if  any  of  his  above- 
named  children  fliould  happen  to  die  before  they  come  ofnge^  and 
without  ifiue,  then  their  property  and  fliare  in  any  of  the  above 
bequeathed  premifes  (hould  be  equally  divided  among  the  reft  of 
tisfurviving  children.  A.  the  elded  fon  was  of  age  at  the  making 
of  the  will ;  but  all  the  red  of  the  children  were  under  age.  B. 
and  C,  two  of  the  younger  fons,  died  under  21  ;  and  the  quef« 
tion  waS|  Which  01  the  furviving  children  were  entitled  to  their 
fiiares  ?  Lord  Mansfield  delivered  the  opinion  of  the  court  of 
K.  B.  to  the  following  edefl:  '*  One  condru£lton  of  the  daufe 
«  in  queftion  contended  for  at  the  bar  was,  that  it  (hould  be 
**  taken  reJ^eBively^  that  is,  as  a  fubditution  of  the  edate  devifed 
*'  to  the  three  fons,  as  between  them  ;  and,  again,  as  a  fubdi- 
*^  tution  of  that  devifed  to  the  three  daughters,  as  between  them  } 
'<  but  the  words  will  not  admit  of  it,  becaufe  both  the  devifes 
<<  are  exprefsly  joined  together,  the  tedator  faying,  <  their  (hare  in 
«*  any  of  the  above  premifes/  The  next  doubt  was,  Whether 
<'  A.  the  elded  fon,  (hould  be  include<i,  or  excluded.  Upon  the 
*<  contingency  that  is  put  in  the  claufe,  namely,  <  if  any  of  them 
"  (hould  d'C  under  21,'  he  mud  be  excluded,  being  then  of  age. 
««  The  next  doubt  was.  Whether  the  '  rejl  of  bis  furviving 
«*  children^*  (hould  mean  only  thofe  who  might  die  under  21,  or 
«  all  the  furviving  children.  After  fome  doubt,  we  are  unani- 
**  moufly  of  opinion  that  thefe  words  take  in  0//,  and  confequently 
«  the  elded  fon."     Denn  v.  Balder/ion^  Cowp,  257. 

6.  Bequed  of  dock  to  trudees  to  pay  the  dividends  to  J.  L. 
for  his  life,  and  after  his  death  to  fell,  and  pay  the  money 
*<  to  and  amongd  all  and  every  the  nephews  and  nieces  that 
*<  (hall  be  then  living,  as  well  on  the  fide  of  my  late  hu(band, 
**  as  of  mine,  (to  wit)  L  B.  or  her  children,  and  P,  B.  pr  his 
•'  children,  and  D-L.or  his  children,  and  P.  L.  or  his  children, 
«  and  5.  E.  or  her  children,  to  be  equally  divided  between 
'  «*  them,  (hare  and  (hare  alike."  P.  B.,  D.  L.,  and  P.  £• 
died  without  ilTue  in  the  lifetime  of  J.L.,  at  whofe  death  J.B. 
was  living,  but  had  no  children.  S.E,  died  in  the  lifetime  of 
J.  L.,  but  Itft  two  children,  (the  plaintiffs,)  who  were  then 
living.  Sir  Lloyd  Kenyon,  at  the  Rolls,  was  of  opinion  that  the 
word  "  or"  mud  be  condrued  "  and  ;'*  that  it  would  be  going 
too  far  out  of  the  words  of  the  will  to  fay,  that  it  meant  to  ful^ 
ftitute  the  children  of  each  nephew  and  niece  who  (hould  happen 
to  die,  in  the  room  of  their  father  or  mother  i  and,  therefore,  in 
the  events  that  had  happened,  the  two  plainti(rs  and  S.  B.  (or 
rather  J.  J3.)  mud  take  equally  in  thirds  ;  but  that»  if  5.  J9.  had 
had  any  children  living;  at  the  death  of  J.  L,^  fuch  children 
Would  have  taken  equally  with  their  mother,  and  the  plaintiSi^ 
;  Eccard  Y.  Brooke,  1790.   I  P.  IFms.  43  4*  CW/,  #»•  !•     Ste  Butler 
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ir.  Sirattan  (T,  b),  fee.  2.  n.^.  pL  2.  fupra.  and  BlaehUr  v.  ^rM, 
2  P.  i^iTf/.  384.  and  CtfxV,  n.  i. 

Inwhatcafet  "  tfiu/**  fliall  be  conftrord  **  or;**  fre  (L.  4),  f.  ^.fu^a,  i  P.  Wms.  434.  iLii  2  Atlc 
by  &W.  645.  n*  I*  Maberly  v.  Strode  (Z.  €)>  f.  a.  o«  2.  t^/ra.  ^ 

(X.  b.  3)  fFbo  {hall  take,  and  wbat^  by  the  Word  »V''^3^3> 

Survivor. 

Sea.  I.     JTi&d  (hall  take. 

In  what  cafes  the  word  *'  Survivor^*  or  equivalent  expreiEons, 
(hall  relate  to  M^  Death  of  the  Teftaior ;    fo  as  to  veil  the 
legacy  in  all  the  legatees  who  are  living  at  that  period^  fee 
the  cafes  referred  ^o  in  (X.  b)  fup.  fee.  2.  pL  7.  fee  alfo  (£.  d)  ' 
inf.  fee,  2.  pi*  6.  8*  io« 

In  what  cafes  the  word  <<  Survivor^  or  equivalent  expreflions, 
ihall  relate  to  the  Time  of  Payment  or  veitiiig,  fo  as  to  repder 
fuch  only  entitled  as  are  living  at  that  period,  fee  the  cafes 
referred  to  in  (X.  \i)fup.  fee*  2.  pL  3.  8,  9.  (T.  h)fup.  fee,  2. 
If.  2.  paffim.  (Z.  c)  inf  fee.  i.  17.  2.  pi.  J.  zndfee.  2  n.  2. 
pi*  2.  7.  10.    (E,  d)  i/j/I  fee.  2.  pi.  5. 

Se£i.  2.     JFbat  (hall  be  taken. 

In  what  cafes  furviving  or  accruing  Shares  of  Legacies  (hall 

again  furvive,  fee  (B.  d)  infra,  pajftm.    In  what  cafes  (hares 

of  the  Reftdue  of  perfonalty  Aali  furvive,    fee  (C.  e)  inf 

fee.  2  and  3.   pajftm.     See  alfo  Crofs  Retnainders,    in  title 

Remainder  (X),  po/i. 

(B.  c)  Relation.     Where  the  Bequeft  fliall  relate  to  gvincf  aat. 
the  Time  of  makiqg  the  Will,  or  to  the  Teftator's 
Death. 

Sec  Doe  v.  Kett  (Z),  fup,  pi.  8.     Dean  and  Chapter  of  Chrifl^ 
ehurch  v.  Barrow  (CJ^^b),  fup.  fee.  2.  pi.  13.      Rcfe  v.  Hill 
(£•  d),  inf  pi.  7.    (R.  6)  fup.  paf^m.    (T.  \i)fup.  fee.  2.  n.  2 
pafftm.  (X.  \>)  fup.pl.  7,  8,  9.  (X.  b.  z)f^P*  (^-  *^)  'V*  P^J^^* 

(C.  c)  Alterable,  or  to  be  transferred  and  go  over  to  ^^'°"  i*9« 
another:  [And  herein^   whether  Bequefts  Jhall  be 
abfolute  or  for  Life  only^ 

\.   T  ESTATOR  dcvifed  all  his  real  cftate  to  his  wife ;    in  cafe 

*     of  death  happening  to  her,  he  deGred  his  executors  to  take 

care  of  the  whole  for  his  daughter.   For  the  widow,  who  furvived 

the 
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ttie  teftato^,  aiid  claimed  the  abfolute  prbptrty,  ife  wai,  amoogfl 
other  arguments^  contended,  that  the  words  *<  in  cafe  tf  itaAi* 
iic.  meant  in  cafe  of  ^er  deceafe  in  the  tffiatof^s  lifetimes  bnt 
Lord  Cbancelkr  was  of  opinion^  that  it  meant  in  cafe  of  her  deaths 
whenever  it  /bould  happen.  And  he  decreed  in  favour  of  the 
."  daughter.  Nowlan  v.  Nel/igan,  i  Bro.  Ca.  Chi  4S94  See  Treiier 
V.  Jriiiiams,  8  Fin.  328.^ 

2«  Bequeft  of  ro>ooo/.  for  the  benefit  of  teftatrix's  daughter 
jt.  and  her  iflue ;  provided,  neverthelefs,  in  cafe  there  fliould  be 
no  child,  l^e.  then  to  fall  into  the  refiduc  for  the  benefit  of  fuch 
perfon  or  peribns  as  (hould  be  entitled  to  the  fame,  according  to 
the  limitations  thereinafter  mentioned.  And,  as  t»  all  the  refidae 
of  her  perfonal  eftate,  in  trufl:  <^  for  and  to  the  ufe  of  my  daughter 
*<  B,  \  and  in  cafe  of  her  deceafe^  to  the  ufe  of  her  children,  fliare 
<*  and  (hare  alike  \  to  whom  my  faid  truftees  (hall  account  for^ 
'  *'  and  pay  over,  and  afliejii  the  faid  refidue.**  By  a  fttb£M|uent 
codicil  teftatrix  gave  her  fineft  diamond  ring  to  her  daughter  Bm 
The  queftion  was,  Whether  j9.  took  the  refidue  abfolutefy,  or 
for  life  only  ?  In  fupport  of  the  former  conftruAion  it  was  faid, 
that  the  words  <*  in  cafi*  imported  a  contingency  :  in  die  claufe 
relative  to  the  10,000/.,  which  was  the  only  other  part  of  the 
will  where  the  phrafe  *'  in  tafi^  appeared,  it  was  clearly  uljpd'ro 
exprefs  a  contingency.  But,  as  fi.'s  death  was  not  doubtful,  but 
muft  happen  fome  time,  it  muft  be  intended  Co  go  over  in  cafe 
of  her  deceafe  in  the  teftatrix's  lifetime.  The  phrafe  in  the  pre- 
ceding claufe,  <<  according  to  the  fimitationi  after  mentioned," 
meant,  in  one  event  to  her,  in  the  other  to  her  childivn.  But 
Lord  Chancellor  (aid,  the  words  of  the  bequeft,  taken  by  them- 
felves,  admitted  very  little  doubt.  Suefa  a  gift  plainly  impliedi 
that  the  parent  was  to  uke  for'life,  and  the  children  to  ta^e  the 
capital.  The  argument  for  the  mother  required  the  death  of  the 
legatee  in  the  teftatrix's  lifetime  to  be  implied :  without  expreiip 
words,  or  fome  very  particular  intimation  of  that  intention,  this, 
lie  faid,  would  be  a  conftruAion  againft  the  natural  import  of  the 
expreffions  ufed.  The  bequeft  too  of  the  ring,  in  the  codicil, 
was  inconfiftent  with  jB.'s  having  the  who/e  incereft  in  the  refiduei 
but,  if  ihe  had  the  latter  for  life  only,  it  was  intelligible.  The 
word  **  iimitati0nj"  in  the  preceding  claufe,  applied  rather  to  a 
difpofition  to  have  continuance,  than  to  one  to  be  decided  inftantly 
on  the  death  of  the  tefta^ix  j  for  the  event  adverted  to,  the  death 
of  ji.  without  children,  was  a  diftant  event.  And  the  children 
had  a  decree ;  which  was  afterwards  affirmed  on  a  rehearing. 
Douglas  v.  Cha/merf  2  Vefjun.  501. 

3.  Tcftator  dire^ed  that  his  wi£e  fliourd  have  the  liberty  to 
oqcupy  his  houfe  for  a  year,  provided  (he  continued  fo  Ions  in  Z. 
*<  hem^  I  dired  my  executors  to  pay  and  allow  unto  my  wife  one 
<*  guinea  weekly  during  herjiaj  in  Z.,  for  and  towards  houfehold 
**  expcnces.'*  Held,  that  her  refidence  there  beyond  the  year 
did  not  entitle  her  to  a  continuation  of  the  weekly  payment. 
Walker  v.  JFatts,  3  Vefjun.  13a. 

Sec  (I.  f>)ftipra  (N.  g%  (F.  e)  Infra  paffnu 
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(D.  c)  Condition.     By  what  Words^In  a  Devife.     «v!!!Lll? 

X .  npEST ATOR  being,  under  the  will  of  his  mother,  tenant  for 
■*-    life,  with  remainder  to  his  firft  and  other  fons  in  tail  mal^, 
of  lands  in  ^.,  among  feveral  other  lands,  with  a  power  to  chacigc 
the  fame  with  portions  for  younger  children,  and  being  tenant  iu 
fee  fimple  of  lands  in  B,  and  C,  and  having  four  fons,  Z).,  JS*,  F»^ 
and  6.,  made  his  will,  and  thereby  charged  all  the  lands  whereof 
he  was  fo  tenant  for  life  with  aooo  /.  by  virtue  of  his  power^ 
which  he  bequeathed  to  bis  three  younger  fons  £.,  jP.,  and  Q^ 
equally.     And  he  devifed  his  fee  fimple  lancis  in  B.  and  C.  to  the      • 
ufe  of  his  fon  £•  and  his  iflue  in  ttnCt  fettlement.     He  then  de- 
vifed the  faid  lands  in  ji»  l[in  which  he  had  a  life  eftate)  in  moie- 
ties to  his  foos  F.  and  G.  and  their  refpe£live  iflue,  in  ftri6^  fettle- 
ment.    Then  followed  a  provifo,  that  in  cafe  his  (the  teftator's) 
title  and  eftate  in  the  faid  lands  in/^.  fo  (tood,  that  he  could  not 
devife  the  fame  as  by  his  will  he  defigned^  then  the  (hare  of  the 
faid  looo/.  thereby  left  to  his  fon  £.,  (hould  not  go  to  E.  but 
fliould  be  equally  divided  between  F.  and  G.    The  teftator  died. 
Afterwards  D.  his  eldeft  fon  died  without  iflue,  and  without  bar- 
ring the  intail  in  the  lands  in  A.    Upon  his  death,  E»  the  fecond 
fon,  without  any  regard  to  his  fathei^s  will,  claimed  and  recovered 
the  lands  in  A»  under  the  limitation  in  his  grandmother's  will. 
E.  then  died,  leaving  a  pofthumous  fon  J?.,  who,  on  his  attaixung 
21,  was,  by  a  decree  in  a  caufe  inftituted  by  F.  the  third  fon  in  the 
court  of  Chancery  in  Ire/and^  put  to  his  eleflion,  whether  he 
would  abide  by  the  grandfather^s  will  or  not ;  and  in  cafe  he  would 
npt«  then  it  was  dired^ed,  that  fo  much*  of  the  lands  in  B.  and  C. 
devifed  to  E.  the  father,  with  remainder  to  £•  the  fon,  as  fliould 
be  equal  to  a  moiety  of  the  lands  in  A,,  and  alfo  a  moiety  of  S. 
the  father's  third  part  of  the  aooo  /•  fliould  be  conveyed  to  F.  as  ft 
compenfation  for  the  moiety  intended  him  in  the  lands  in  A*       « 
From  this  decree  E.  the  fon  appealed  to  the  Briti/h  Houfe  of  LordSf 
and  in  his  behalf  it  was,  among  other  arguments,  urged,  that  ^at 
the  teftator's  death  D.  the  eldeft  fon  was  tenant  in  tail  of  the 
lands  in  A,^  and  E.  was  then  only  a  remainder  man,  to  whom  an 
implied  condition,  that  if  he  claimed  as  the  devifce  of  the  fee  fimple 
eftate,  he  fliould  permit  the  fettled  eftate  to  go  according  to  the 
will,  could  not  reafonably  be  extended,  fince  D.  by  fuferlng  a 
recovery  of  this  eftate  might  render  fuch  a  condition  nugatory. 
And  befides,  the  teftator  having  here  exprefsly  declared  what 
fliould  be  the  confequence  in  cafe  he  could  not  devife  the  lands  ia 
A.,  wz.  that  E.  the  father's  fliare  of  the  aooo/.  fliould  go  from 
him,  there  was  no  room  to  im^ly  any  further  condition  to  the  de- 
vife of  the  fee  fimple  eftate.    And  accordingly  the  decree  was 
reverfed.    Bor  v.  Bor^  $  Bro.  Par.  Ca.  i6c. 

-2.  Teftator  bequeathed  an  annuity  to  iV.  a  fervant  of  hi8»  and 

his  ajpgns^  during  his  Hie,  which  he  cbavged  upon  Jbmda,  with  a 
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power  of  diftrefiu  And  then,  after  fetreral  other  bequefts,  he  gave 
him  all  his  wearing  apparel,  and  added,  <<  and  I  do  hereby  dirctt* 
««  tbat  the /aid  W.  fiali  not  bavi  any  wages  far  his  fervice^  fir  the 
**  time  hejballferve  my  fan  ar  my  %mfe%  after  my  death,  by  reafon  of 
<<  the  annuity  berein-before  given  him.**  The  annuitant  lived  with 
the  teftatof's  fon  and  wife  but  a  (hort  time  after  his  death,  and 
then  left  them  without  their  confent;  and  they  inGfted,  that  this 
annuity  was  bequeathed  to  him,  on  condition  that  he  ihould  con* 
tinue  in  their  fervice  without  any  wages.  But  the  court  of  B*  R. 
were  clearly  of  opinion,  that  this  was  not  a  conditional  annuity  ; 
the  claufe  only  meaning,  that,  as  long  as  the  ferrant  cfaofe  to  r^ 
main,  he  (hould  not  have  the  annuity,  and  his  wages  too.  Molysteux 
v.  Scott f  I  Biackft.  Rep.  'i'j6. 

vTiw  S33.  (E.c)  What  a  Condition,  and  what  a  Limitation, 

or  Devife. 


I.  "^ESTATOR  devifed  lands  to  his  fecond  fon  J.,  upon 

'  tbat  J.  or  his  heirs Jhould  pay  to  his  (the  teftator's)j(x  grand^ 
children  90  /•>  and  in  default  of  payment,  there  was  a  claufe  gentry 
and  difirefs,  J.  died  in  the  lifetime  of  the  teftator,  and  the  grand- 
fon  of  the  teftator  at  his  death  entered  on  the  lands  as  heir  at  law, 
and  fold  them.  It  was  contended,  that  the  payrioent  of  the  legacies 
was  only  a  condition  annexed  to  the  eftate  of  y.,  and  that  not 
taking  efied,  was  void.  But  Lord  C.  Hardwicie  faid,  it  was  not 
a  mere  condition,  but  a  conditional  limitation,  there  being  as  ex- 
prefs  limitation  over  to  the  legatees,  in  cafe  of  non-payment,  who 
were  to  enter  and  hold  in  the  nature  dP  tenants  by  elegit ;  and  thus 
the  legacies  were  a  fubfifting  charge  in  the  hands  of  the  purchafer. 
And  his  lordfliip  put  a  cafe :  *<  A.  devifed  to  B.  on  condition  to  pay 
<<  C  a  fum  of  money,  and  no  claufe  of  entry ;  the  legatee,  he 
<<  faid,  had  no  lien  on  the  lands,  but  the  heir  of  the  teftator 
<<  fliould  enter  for  a  breach  of  the  condition  \  and  yet  in  that 
<<  court  he  (hould  be  only  a  truftee  for  the  legatee."  Wtgg  v. 
Wtggf  <  ^tl^*  38^*  See  the  following  cafes,  in  each  of  which  the 
words  were  held  to  amount  to  a  legal  charge.  Eames  v.  Hancock^ 
2  jftL  507.  Sherman  v.  Collins^  3  ib,  322.  Embury  v.  Martin^ 
Amb*  230.  Tunftall  v.  Bracben^  Amb.  167.  I  Bro.  Ca.  Cb.  124* 
note^  S.  C.  Hutcbins  v.  Foy^  Com.  116.  Hod^sotf  v.  Rav^in, 
1  Fef.  41* 

2.  Devife  in  fee,  on  condition  that  the  devifee  executed  a  gene- 
ral releafe  within  a  limited  time ;  and  if  not,  then  over.  The  firft 
devifee  died  in  the  lifetime  of  the  teftator.  Held,  that  this  is  not 
a  MiGt  condition,  of  the  non-performance  of  which  the  heir  at  law 
only  can  take  advantage,  but  a  conditional  limitation,  upon  which 
the  land  (ball  go  over  to  the  fecond  devifee.  lo  Avelyn  v.  IFard^ 
X  Vef  420. 

3.  Feme'covert«  having  a  power  to  appoint  4000/.  to  her  kio» 
and  in  default,  iicf  to  go  to  her  kin  according  to  the  ftatute  ^f 

diftributioni^ 


diftribtttions,  appointed  it  by  will  to  her  nephew ;  but)  tn  conftkr^ 
ation  thereof^  he  to  pay  bis  mother  an  annuity  of  lOo/.  per  annum 
durinf^  hcrr  life^  and  to  enter  into  a  bond,  with  a  pcniltyf  for  payment  ' 
thereof.  The  nephew  died  in  the  appointor's  lifetime.  Lord 
Hardtvicke  w<i8  of  opinion,  that  this  was  not  a  gift  to  the  nephew 
on  condition  but  a  charge  upon  the  fund,  notwithftanding  the 
bond,  that  being;  only  the  future  care  of  the  teftatrix  to  fecure  it* 
And  he  direfled  it  to  be  paid  out  of  the  4000/.  la  Oke  v.  tieatb^ 
1  Vef.  135. 

(G.  c)   Conditions.     Whether  broken  or  not ;  and  ^V^  337* 

how  to  be  performed- 

I.  'V'  L.  being  feifed  in  fee  of  an  eftate  in  C^  and  W.  L.  being 
J  *  feifed  in  fee  of  an  eftate  ii^  T*^  Sir  J.  L\  was  defirou9 
that  they  (hould  change  their  eftates  ;  and  he  by  his  will  gave 
30,000/.  S.  (S.  annuities  to  truftces  in  truft  for  ^.  X.  to  recciva 
the  dividends,  until  fuch  time  as  W.  L.  Jhould  convey  to  him  or  his 
heff'  his  ejiate  in  Y.,  he  the  faid  J.  X>.  conveying  alfo  to  W.  L* 
his  eftate  in  C.  And  in  cafe,  by  the  negk£i  or  refufal  of  either 
of  them,  what  he  had  dire£ted  Ihould  not  be  completed  within 
fix  months  after  J.  L.  attained  2i»  then  the  perfon  negleding  or 
refufing  was  not  to  have  any  (hnt  of  the  annuities,  but  the  whole 
was  to  belong  to  fuch  one  as  was  willing  to  have  completed 
what  he  had  recommended.  But,  in  cafe  the  fame  flioild  be 
completed,  then  he  gave  the  annuities  equally  between  them* 
Tcftator  died  2d  January  1755.  IV.  made  his  will  on  7th  April 
1755,  and  thereby  devifed  his  eftate  in  IT,  in  llriA  fettlementf 
and  died  15th  April  1756,  before  J.  W,  attained  2i.  It  was 
held,  that  J.  W.  was  absolutely  entitled  to  the  whole  of  the 
30,000  /.     Cavendijb  v.  Lowther,  5  BrL  Pari.  Ca.  349. 

2.  Duke  R.  devifed  all  his  real  eftates  to  his  fon,  then  Marquis 
afterwards  Duke  J,  for  life,  on  condition  that  he  (hould,  within 
1 2  months  after  he  attained  21,  fuffer  a  recovery  of  his  own  eftate 
in  /^.,  and  fettle  it  to  certain  ufes  mentioned  in  his  father's  will  \ 
bat  if  he  negledcd  or  refufed  fo  to  do,  then  the  teftator  declared^ 
that  the  devife  to  Duke  J.  (hould  be  void,  and  the  eftate  (hould 
go  according  to  the  limitations  therein -before  made,  as  if  Duke  J* 
were  dead.  Duke  J.  fuflPered  a  recovery  of  his  own  eftate  in  W.f 
but  declared  the  ufe  thereof  to  himfelf  in  fee,  and  afterwards 
mortgaged  the  fame.  He  neverthelefs  continued  in  polTeffion  of 
the  devifed  eftates  during  his  life.  On  a  bill  filed  after  his  deceafe, 
Lord  C.  Nortbington  was  of  opinion,  that  Duke  J.  accepted  the 
benefit  under  his  father's  will,  and  in  confequence  became  bound 
to  perform  the  condition  thereby  impofed  upon  him  with  refpeft 
to  hist>wn  eftate  in  IF.  But,  on  an  appeal  to  the  Houfe  of  Lords, 
it  was  held,  that  Duke  J.  was  not  entitled  to  the  benefit  of  anf 
de^fe  under  his  father's  will,  from  three  months  after  he  had 
fufiered  the  recovery,  he  neVer  having  complied  ^ith  the  condition 
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Moesed  thereto,  by  re-fettling.the  eftate  in  W.^  and  that  the  fame 
oa|^  to  go  according  to  the  provife  in  the  will.  And  the  repre« 
fentatives  of  Duke  J*  were  onlered  to  account  for  the  rents  of  the 
devifcd  eftate  during  his  continuance  in  pofiei&on.  DukeofMon* 
ttigui  ▼•  Lord  BeauliiUy  et  i  cwitra^  Amb.  533.  6  Bro*  P.  C.  23a. 
7*  '^*  303.  S.  C.  See  i  Vef.jun.  172.  See  alfo  Uwibumberlamd 
V.  jlylisfirdy  Amb.  540.  627. 

3«  A.  devifed  his  eftate  in  truft  for  E*  (in  cafe Jbt  JbouU  nvithin 
three  years  after  his  death  be  married  to  Lord  G.  according  to  the  form 
rfthe  church  £/*£ngIand,)  for  her  life,  remainder  to  her  fons  by  the 
faid  lord  in  tail  male  ;  and  for  want  of  fuch  ifTue,  or^  in  cafe  the 
_  marriage  fhould  not  take  effedl  within  the  faid  three  years,  in  truft  for 

Lord  F.  for  life,  remainder  over.  And  the  teftator,  by  a  codicil 
made  about  ten  days  after,  declared,  that  if  fuch  marriage  took 
tStdt  within  their  ages  of  content,  it  (hould  be  as  none,  unlefs 
afterwards  ratified.  At  teftator's  death  E.  was  about  12  years 
old,  and  Lord  G.  fomejrhat  younger.  E,  afterwards,  both  by 
*^  Writing  under  her  hand,  and  in  a  bill  filed  by  her  againft  Lord  /^ 
and  others,  declared  herfelf  willing  to  marry  Lord  G.,  and  for 
jiMne  years  did  all  that  honour,  and  the  modefty  of  her  fex  could 
permit  towards  promoting  the  marriage ;  but,  neither  Lord  G. 
fior  any  of  his  relations  making  any  advances  to  her,  or  noticing 
her,  ihe  afterwards  married  J.  B,  Upon  a  bill  filed  in  Chancery 
by  Lord  F,f  an  immediate  conveyance  of  the  eftate  was  decreed  to 
him ;  but,  upon  appeal  to  the  Houfe  of  Lords  by  E,  and  her  huf* 
band,  it  was  adjudged  that  the  teftator's  eftate  (hould^  conveyed 
to  E.  for  life,  remainder  to  Lord  F.  Bertie  and  Wife  v.  Vtfamni 
Falkland^  Collif  Ca.  Pari,  lo.  See  S.  C.  under  the  name  of  Cory 
V.  Bertie,  5  Fin,  93.  pL  9. 

4.  Lands  were  devifcd  in  truft  for  R.  for  life,  remainder  to 
the  ufe  of  fuch  woman  as  (hould  be  his  wife  for  life,  for  her  join* 
ture,  remainder  to  his  fons  fucceffively  in  tail^  remainder  to  his 
daughters  in  common  in  tail,  remainder  to  teftator's  two  daugh- 
ters^ in  fee.  And  then  a  claufe  was  added  to  the  following  cBt€t : 
^  Provided  always,  and  it  is  the  teftator's  very  will  and  meanings 
<*  that  in  cafe  if,  ihould  marry  with  any  woman  not  having  a  com^ 
•*  petent  marriage  portion,  or  without  the  confent  in  writing  of  bis 
*^  trufiees,  then  the  truftees,  immediately  after  the  death  of  jR., 
•<  fhould  ftand  feifed  of  the  lands  to  the  ufe  of  the  teftator's  £ud 
<'  two  daughters  in  fee,  any  truft,  devife,  ijfc,  therein  contained 
^'  notwithftanding.  find  his  will  was,  that  the  faid  provifo  was 
'*  not  intended  by  him  to  be  taken  in  terrorem,  but  a  conditkn^  for 
<<  want  of  performance  whereof  in  every  refpeS  the  lands  fhoold 
<<  in  no  cafe  be  vefted  in  the  wife  of  R,  nor  the  heirs  of  that  mar* 
«'  riage,  but,  on  the  contrary,  (hould  go  to  the  teftator's  two 
'<  daughters  and  their  heirs."  R.  in  the  lifetime  of  both  the 
truftees,  and  without  their  confent,  married  M,,  who  had  a  cempe* 
tent  marriage  portion.  Held,  that  the  condition  was  performed  by 
the  wife's  having  a  portion  only,  without  the  confent  of  the  truftees 
{being  obtained*}  and  the  court  faid^  that  conditions  in  reftraint  of 
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marriage  ought  -  to  be  c<^nftrued  with  the  otmoll  ftf  iAde& 
Long  ▼.  DmniSf  4  Bum  2052.  i  Blackft,  Rep,  630.  S.  C.  See 
Marriage^  (K)  pofl. 

5.  Teftator,  after  giving  legacies  to  J.  IV.vikA  M.  W.  (two» 
women)  makes  the  following  difpofitton ;  *<  If  ekher  of  tbcfC' 
'*  girls  ihould  marry  into  the  families  of  G.  or  R.^  and  have  at 
**  foHi  I  give  all  my  eftate  to  him  for  life**  (with  remaindert 
over);  <^  if  they  ihall  not  marry,  then  I  give  all  my  eftate  to  S." 
Both  the  girls  married,  but  not  into  the  families  of  6*  or  ii* 
Upon  a  bill  filed  by  5.  for  the  refidue,  as  forfeited,  it  was  held, 
that  nothing  vefted  in  him  during  the  lives  of  thefe  girls,  as  there, 
was  a  pofiibility  of  their  ftill  marrying  into  one  of  the  favoured 
families.     Randal y,  Payne^  1  Bro.  Ca.  Ch,  55. 

6.  Lands  were  devifed  to  truftees,  to  be,  by  them,  conveyed  to 
theufeof^.^.  for  life;  remainder  to  his  fons  fucceflively  in 
tail  male ;  remainder  over.  But  the  devife  was  declared  to  btf 
upon  exprefs  condition,  that  A.  B,  ihouk),  within  fix  months, 
fuffer  a  recovery  of,  and  bar  the  remainders  in  an  /eftate,  of  wbichr 
he  was  tenant  in  tail  male,  with  remainder  in  fee  then  vefted  ii» 
htmfelfy  and  convey  the  fame  to  the  ufes  limited  of  the  lands  de- 
vifed. A,  B.  entered  on  the  devifed  eftate,  did  fevenil  a£ls  of 
ownerfliip,  and  purfued  feveral  dircAions  conuined,  in  othef 
refpcAs,  in  the  will,  and  aftually  prepared  a  deed  for  making  a 
tenant  to  the  precipe  for  fuflering  a  recovery  of  his  own  oftate;  but 
died  before  the  recovery  was  completed,  leaving  an  only  d«iigh^ 
ter.  The  Mafter  of  the  Rolls  held,  that  thefe  circumftances  dU 
not  amount  to  fuch  a  performance  of  the  condition  by  A.  B.  at  to 
compel  his  daughter  to  convey  4he  reverfion  in.  fee,  wlych  deC*  . 
cended  upon  her  of  her  father's  eftate,  to  the  ulterior  nfas  limited 
of  the  devifed  eftates.     Rouhdel  v.  Curnr^  a  Bro.  Ca.  Ok.  67. 

(L.  cY  On  Condition.     Extent  thereof.  trmcr  341* 

I  •  *T^EST ATOR  gave  his  wife  400/.  a«year,  in  addition  to  bet 
^  fettlement  of  500/.  a-year,  in  confideration  of  the  expenco 
and  trouble  fiie  would  incur  in  the  maintenance  of  their  children* 
Held,  (he  was  not  chargeable  with  their  education.  CMiet  vi 
iame^  3  Vtf.jun.  33.     See  Mdjmux  v.  Sc^  (D.  c),  fmp.  pL  a» 

2.  Teftator  gave  real  eftater  to  the  nfe  of  the  eldeft  of 
three  natural  daughters,  and  her  kufband,  for  their  lives,  and  that 
of  the  furvivor,  remainder  to  her  fons  in  tail  mak ;  rcfnaindcr  to 
the  fecond,  and  her  hufl>and  and  iflue  male,  in  the  fame  aauaeri 
remainder  to  the  youngeft,  or  fuch  perfon  as  fheftouU  firft  inler<« 
marry  with,  if  any,  (if  before  tweuty-one,  with  the  confent  of 
truftees,  and  a  competent  fettlement  to  be  made  upon  hcr^  with  the 
like  approbation,)  for  their  lives,  and  the  life  of  the  furvivor ;  re* 
mainder  to  her  fons  by  fuch  firft  or  any  after-taken  huiband,  in 
tail*  male.  He  alfo  gave  a  rent*diarge  of  3000/.  to  the  ufe  of  tha 
fecond  daughter,  aiKl  hcff  baibaiidj  lor  thoir  lives^  and  the  life  of 
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the  furvtvor ;  remainder  to  her  fons  in  tail  male :  and  he  f^ave  a 
like  rcnt-ch'iTgc  to  the  ufe  of  the  youngcft  **  until  (ht  (hall  marry 
•'  (undfcr  and  with  the  rcilriftion  above  mentioned),  or  fi  r.  and 
**  during  her  natural  life ;  and  when  and  fo  Toon  ab  fhe,  my  faid 
<^  daughter,  (hall  marry  as  aforefaid/'  thtn^  upon/uch  trud  ,  C^r. 
as  before  declared,  concerninfc  the  rent- charge,  to  the-  fecond 
daughter.  The  youngeft  daughter  having  married  under  twenty* 
one,  without  confent,  it  was  held,  th-it  the  condition,  though  it 
precluded  her  hufband  from  any  intereft  in  the  rent-rh;irgt*,  did 
not  aire£l  her  life  eftate  in  it.     StacpoU  v.  Beaumont^  3  Vef.jun.  89. 

svincf  34s.    (M.  c)     Condition  [or  Contingency]  precedent. 

What  is. 

X.  "Y  E3T ATOR,  whofe  family  confifted  of  a  wife  and  (ix  chiU 
*  dren,  via.  three  fons,  Af  B,,  and  C. ;  and  three  daugh. 
ters,  D'9  £m  and  F.,  all  under  age,  being  fcifed  of  feveral 
copyhold  lands  in  fee,  devifed  all  his  copyhold  lands  in  ^.  to 
his  eldeft  fon  j1.^  and  his  heirs,  after  his  mother's  deceafe.  He 
then  proceeded  thus?  *<  Ilem^  I  give  to  my  fon  B.  all  that  belong  t9 
^ '/mart  and  picked  lands ^  and  to  his  heirs ^  after  his  mother's  de- 
<*  ceafc;  and  alfo  that  my  fon  A.  (hail  pay  to  my  daughter  D. 
¥  100/.  when  (he  (hall  attain  tweoty-one  \*  and  fo  100/.  to  each 
of  his  daughters  E.  and  F*  and  to  his  fon  C,  at  their  rrfpetliTC 
'  ages  of  twenty -one:  provided,  th^'t  if  /}.,  or  any  of  his  other 
children  died  before  twenty -one,  then  he  (houtd  dividt  among  (t 
the  funriving  younger  children  ^he  fum  of  looA  "  And^  in  coft 
1*  that  your  fon  A.  or  B«  dy,  then  your  fon  C.  is  to  have  all  that  belong 
**  to /mart  and  picked  lands^  and  to  his  heirs;  and,  in  cafe  that  your 
^<  fon  C.,ingoj9  fmart  and  picked  IzndSf  then  to  pay  to  his  fifter 
**  the  fum  of  100/."     B.  attained  twenty-one,  and  afterwards 

died  without  \ff\ie  in  his  mother's  lifcitime  i  and  the  mother  died 

foon  afterwards.  The  queftion  was,  Whether  C,  upon  that 
event,  became  entitled  to  fmart  and  picked  lands  i  Lord  Mansfield 
«^**  It  is  plain,  from  the  fpelling  and  phrafcology  ot  this  will, 
^<  that  it  is  a  rough  draft  of  the  teftator's  own  making,  or  di£^ating* 
f*  This  meaning  muft  be  coUe£led  from  the  will  itfelf,  by  attend- 
*^  ing  to  the  feveral  parts  of  it,  and  comparing  and  con(]dering 
^'  them  together.  He  certainly  did  not  mean  tnere  efiaies  Jar  life 
f*  to  his  two  eldeft  ions  ;  and  then  it  necefiarily  follows,  that  he 
f*'  muft  mean  a  dying  upon y&m^  contingency*  The  only  que(tioa^ 
<<  is.  What  contingency  i  For  he  has  not  expreifed  it.  He  only 
**  fays,  that  in  cafe  A.  or  B.  dy^  then  C  is  to  have,  i^c*  One 
f '  part  of  the  contingency  plainly  is,  that  if  they  die  without  iffue* 
\  f *  He  provides  for  his  eldeft  fon  by  his  beft  copyhold  eftate ;  for 
.  ,  f*  his  fecond  fon  by  his  next  be(i ;  and  for  the  reft  of  his  i  hildren 
9^  by  pecuniary  portions  :  all  which  children  were  under  age. 
<<  Now,  if  A.  had  died  under  age^  ha  could  not  have  difpofed  of 
)<  his  eftate  -,  but  it  muft  have  gone  to  ^.  if  iif •  had  left  no  ifliie  ^ 
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^  fo,  alfo,  if  B.  had  died  under  age^  his  (hare  muft  have  gone  tp 
**  ^.  if  B.  had  left  no  ifltic :  in  either  cafe,  that  fon  which 
**  remained  the  elded  would  be  Tcry  well  provided  for.  There- 
<<  fore  the  teftator  meant  that,  in  nther  event,  fmart  and  picked 
*<  lands  (hould  go  to  his  third  bn,  who  would  then  have  become 
*<  the  fecond.  But  he  could  not  mean  that  jB/s  provifion  Ihould 
**  otherwije  go  over  to  C  He  could  never  mean  it  to  do  fo,  if  Bm 
<<  himfelf  left  iflue,  or  if  jt*  left  iflue:  for  he  certainly  never 
<<  intended  to  provide  for  the  furviving  brother,  and  leave  the 
<*  iffbe  of  the  deceafed  one  quite  unprovided  for.  Nor  did  he 
<<  mean  to  tie  down  his'  two  eldeft  fons,  fo  as  to  preclude  them 
•*  from  di/pa/ing  of  their  refpe£tive  eftates,  after  they  (hould  at- 
<<  tain  21.  It  is  clear,  that  he  meant  their  dying  upder  2  f ,  to  be 
^<  another  part  of  the  contingency ;  and  the  context  of  the  will 
^^  (hews,  that  this  was  his  meaning;  for  the  other  provifionsy 
**  (for  the  younger  children)  exprefsly  relate  to  their  living  to  2I9 
<^  or  dying  under  that  age.  But  this  contingency  happens,  cur* 
^*  rente  calamo,  to  be  filpped^  in  this  part  of  the  will.  If  B.  had 
*^  died  hrfore  21,  then  this  part  of  the  contingency  would  have 
^'  taken  eflFeft ;  but,  as  that  has  not  happened,  his  brother  C.  can 
•*  have  no  pretence  to  claim.*'    ^tnmg  v.  Cummin^  2  Burr.  767. 

2.  Teftator  having  only  one  fon  71,  devifed  all  his  eftates  to 
htm  at  2 1  in  fee  ;  but  if  it  Jbould  happen  that  the  tefiatof's  wfo,  at 
the  time  of  hif  deceafeylhould  he  en  Gent  vnth  one  or  more  child  or 
children^  and  his  fon  3\  (hould  die  before  his  aee  of  2 1 ,  without 
ifllie,  then  to  fuch  child  or  children  zt  21 ;  but  if  7:  (hould  die  before 
21,  without  leaving  iflue,  or  that  his  wife  (hould  be  enfient  with 
one  or  more  child  or  children  at  his  death,  and  fuch  child  or  chil- 
dren (hould  happen  to  die  before  21,  without  leaving  {(Tue,  then 
to  his  wife  for  life,  remainder  to  his  nephew  in  fee.  The  tefta- 
tor, aftjcr  making  his  will,  had  two  other  fons  E.  and  J.  in  his 
lifetime.  T*  died  under  21,  without  iflfue.  The  court  of  B.  R. 
were  of  opinion,  that,  the  provifion  made  by  the  teftator,  being 
for  children  which  were  to  be  born  after  the  making  of  the  will^ 
he  certainly  intended  to  comprehend  all  fuch  children,  whether 
bom  More  or  after  his  deceafe;  and  therefore,  notwithftanding 
the  dctc£k  of  ezpreffion  in  the  will,  the  children  born  before  the 
teftator's  death,  were  included  in  the  provifion  fo  anxioufly  made 
by  him  for  his  pofthumous  children,  and  that  E.  and  J.  would 
be  entitled  in  fee  at  21.  fFbite  v.  Barber ^  Amb.  701.  5  Burr* 
2703.  S.  C. 

3.  Teftator,  after,  requefting  his  wife  to  accept  for  her  life,  Itmayfar- 
a  moiety  of  the  yearly  income  of  ceruin  mefluages  and  lands,  5^^^?^  . 
and  of  his  perfonal  eftate  in  lieu  of  a  rent-charge  of  50/.  which  cj,|,  ^afe, 
on  his  marriage,  he  had  fettled  upon  her,  gave  to  his  daughter  S.,  tbtt  the  dc* 
(then  his  only  child,)  the  other  moiety  of  the  yearly  income  of  all  "^^^^  ^ 
his  eftates,  both  real  and  perfonal,  during  the  life  of  his  wife,  cafe  the' 
And  then,  after  giving  to  his  daughter  S.  a  moiety  of  his  real  and  daurhtcrt 
perfonal  eftate  after  the  death  of  his  wife  on  fevcral  contingencies,  ^^^^"^ 
cme  of  which  wa^j  tha(  be  left  his  wUe  with  chUdj  he  proceeded  4^  ^^  l^ 
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the  event*  thils :  '*  but  pifovidod  Pif  wtfi  he  mt  lift  niritb  MU  bj  nieztm^  de*" 
»««^^»  "  ccafc,  I  then  ghrc  to  my  daughter  S.  the  whole  of  my  real  and 
^A^bfid  ^*  pcrfonal  eftate  at  her  m^hef^s  dioth^  when  (he  arrives  at  ai. 
by  biiDfbDty  **  But,  iQ  Cafe  S.  die  under  ar»  and  unmarried,  then  my  will  isi 
of^Mf  €i  ihat  mj  wife,  if  (he  outlives  her  daughter,  and  have  no  tiher 
^^^^hUd  **  ^^'^^  V  ^^  ^y  h  ^^  hegotten^  (hall,  during  her  life,  have  the 
bj  him.  It  *^  income  of  the  whole  of  mj  real  eftate :"  and  the  will  pro* 
S'^K^*"*  ceeded  with  many  other  difpofitions  in  cafe  of  this  event.  The 
famed  ^^t-  teftKor  had  two  fons  and  one  more  daughter,  after  making  his 
wichfttodlng  will }  and  he  furvived  his  wife.  S.  after  his  death  attained  2i  \ 
t^dl'Tf  the  ^^^  thereupon  the  eldcft  fon  brought  his  bill  for  the  poflfci&on  of 
prorUb^  that  ^^^  ^^^  eftate,  fie.  and  the  queftion  was,  Whether  he  was  en- 
fuchwutbe  titled  to  all  or  any  part  of  the  real  eftates  devifed  by  the  will? 
JJ^^"  On  his  behalf  was  urged,  the  great  alteration  in  the  tcftator's 
tioo^in  the*  f^>nily  by  the  birth  of  uree  children  after  the  making  of  the  will; 
daufe  on  thst  the  teftator,  in  the  claufe  in  queftion,  confidered  his  wife 
queaiott*  ^  being  to  furvive  him,  which  did  not  happen,  and  could  not 
acoft,  therefore  take  at  the  death  of  her  mother }  and  the  provifions  of 

the  will  could  have  no  effe^i :  and  Wbite  v.  Barbery /up.  pt.  i.  was 
cited.  The  court  of  B.  R.  certified  their  opinion,  that,  the  tefta- 
tor, having  left  feveral  children  befides  his  daughter  S.,  the  con-* 
tingency,  on  which  the  real  eftate  or  any  part  thereof  was  devifed 
to  her,  had  not  happened ;  and  therefore  the  fame  defcended  to 
the  plaintiff  as  heir  at  law.    Rudfdell  v.  RudfdeUy  5  Burr.  2806. 

4.  A.  and  B.  his  wife  fettiM  lands,  (being  the  wife's  inheri- 
tance,) to  the  ufe  of  B.  for  life,  remainder  to  A.  for  life,  if  he  and 
the  faid  jB.  (hould  have  any  iffue,  that  ihould  fo  long  live )  re- 
mainder to  all  fuch  children  in  fee,  as  tenants  in  common ;  if  B. 
ihould  die  without  fuch  iflue,  or  all  fuch  ifTue  (hould  die  before 
21,  then,  as  to  one  moiety,  to  A.  in  fee,  and  as  to  theodier 
moiety,  to  C.  Provifo,  that  A.  and  C  (hould  pay  %U*is.  to  one 
R.  A.  afterwards  died,  leaving  B.  (and,  it  is  prefumed,  without 
there  being  any  iflue  between  them).  The  coutt  off.  R.  were 
clearly  of  opinion,  upon  all  the  circumftances,  that  the  contin- 
gency, on  which  it  was  intended  that  the  eftate  of  A.  (hould 

^    arife,  was,  that  of  his  furviving  his  wife,  and  that,  as  he  died  firft, 
it  never  arofe.     M^orboufe  v.  Wainhou/ef     1  Blaekft.  Rep.  638. 

5.  Devife  of  lands,  to  be  fold  in  aid  of  perfonalty,  "  and  after 
<<  death  of  my  wife  the  eftates  not  fold  and  the  perfonal  not  ap- 
"  plied  to  the  fubjeji  as  aftpr  mentioned,  the  rents  and  produce 
<'  to  be  carried  on  in  accumulation  of  3/rr  cents,  as  aforefaid 
<<  during  her  life,  and  alfo  for  five  years  after  her  death,  and  to 
^'  be  laid  out  in  land ;  then,  if  my  fon  M.  (hall  bejiving  and 
<<  any  lawful  iflue  of  his  body,  and  if  my  fon  G.  fliall  be  living, 
*<  and  any  lawful  iflfue  of  his  body,  to  them  for  life,  as  tenanu 
<'  in  conmion ;  then  to  their  iflue  in  moieties ;  if  only  iffue  of  one, 
«  then  to  that  iflue ;   if  but  one,  to  that  one  ^   with  power  of 

jointuring*,  my  wife  to  receive iuch  provifion  as  aforefaid  neat 

and  clear,  and  the  refidue  only  to  be  fubje£k  to  the  devife  orer 

*l  to  take  place  after  her  death  \  and  if  hib  my  find  Jm  fif^tt  he 
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*^  ii  iemJ  tvithaut  iffi^f?  then  to  his  daughter  £.  for  life ;  after  her. 
death  to  her  fon  Jf  .  his  heirs,  (^r •  and  if  (he  Oiould  have  any  other 
iflue,  to  thenii  their  heirs,  (9*r.  on  failure  of  iffiie  of  his  fons  and 
grandfon  M.  Lord  Commiflioner  Eyn-^**  Thequcftion  is.  Whe- 
ther <<  the  devife  over  to  £.  for  life,  remainder  to  her  fon  M.  is  or 
'^  is  not  attached  to  one  event  only,  vhs*  both  the  fons  being  dead 
^*  without  ifiue  at  the  time  of  the  death  of  the  wife,  or  at  the 
**  otmoft  at  five  years  after  the  death  of  the  wife  ?  We  are  of 
^'  opinion,  that  it  is ;  and  that  event  not  having  happened,  this 
**  devife  never  took  effe£l.  The  dtfpofitions  for  the  fons,  what- 
^*  ever  more  was  meant,  was  intended  to  refer  to,  and  be  go* 
*^  verned  by,  their  fituation  at  the  death  of  die  wife,  or  five 
'*  years  after  the  death  of  the  wife/'  The  words  are,  <<  and  after 
*<  the  death  of  my  dear  wife,  i^e"  and  then,  after  a  long  paren- 
*<  thefis,  ^*  if  my  fon  M.  fliall  be  living,  and  any  iflTue  of  his 
<<  body,  (sfc.  and  if  my  fon  G.  fliall  be  living,  and  znf  iflue  of  his 
<«  body,  (fc»  and  if  both  fluU  be  dead  without  iflue,*'  then  over.  "^ 

**  It  feems  to  us  to  be  purfuing  the  fame  train  of  things.  If  one 
*<  or  both  fons  are  living,  and  one  or  both  have  iflue,  he  devifes 
<<  in  one  way ;  i£  both  are  dead  without  iflue,  then  in  another/' 
Graves  v.  Bainitigge^  1  Vtf.jun.  562.         ^ 

» 

(N.  c)  What  (hall  be  a  Determination  of  the  Con-  ^^"^w* 
dition,  Limitation,  or  Contingency. 

TLfR'  Feamc,  in  p.  355.  of  the  4tb  edh.  of  bis  Com.  Rem.  iaitet 
'^"^  up  the  eonfideration  ofthefe  cafes ^  wherein  a  condition  annexed  to 
the  preceding  efiate^  is  or  is  not  conftdered  as  a  condition  precedent  to 
pve  effeB  to  the  ulterior  limitations. 

Wt  may  diflinguifh  fuch  cafety  he  fays^  into  three  claffes ;  firft, 
lifffitations  after  a  preceding  eflatCy  nvhich  is  made  to  depend  on  a  con^ 
tingencj  that  never  takes  effeSl ;  fecondly,  limitations  over  upon  a  c&n^ 
Stional  contingent  determination  of  a  preceding  eflate^  nuhere  fuch 
preceding  eflate  never  takes  cfle£t  at  all  s   thirdly,  limitations  over 

ribe  determination  of  a  preceding  eflate  by  a  contingency^  which^ 
gbfuch  preceding  eflate  takes  effett^  never  happens^ 
71ns  claJSfication  will  be  here  purfued:  and  note ^  that  the  condition 
in  tbefirfi  clafs  of  cafes  relates  entirely  to  the  creation  of  the  preceding 
eflate:  and  in  thefecond  and  third  claffts^  to  its  determination. 

As  inftances  of  the  firft  clafs  of  this  diftribution,  Mr.  Fearne 
adduces  Napper  v.  Saututers  (dated  in  18  Fin.  407.  /Ay.)*  ^^  ^ 
cafe  where^ 

Sea.  t. 

1.  jt.  devifed  lands  to  his  daughter  for  life,  remainder  to  her 
firft  and  other  fons  fucceflively  in  tail ;  and  if  his  daughter  (hould 
depart  this  life  without  iflue  of  her  body  living  at  her  death,  then 
he  devifed  the  lands  to  trufiees  and  their  beirSf  until  H.  fliould 
attain  his  age  of  a*i»  upon  certain  trufto*    Item^  he  dcvifiqd  the 

lands 
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lands  to  N.  ^fter  he  fliould  have  attained  ai,  for  life;  femnnder 

to  bis  firft  and  other  fons  fucceffively  in  tail  i  and  in  deUtilt  of 

fuch  iflue,  or  in  cafe  N.  fliould  die  before  2i|  and  without  iffae, 

remainder  over.     Lord  Hardwichi  held,  that  the  contingency  of 

la^ibn-   the  daughter's  dying  without  iflue  living  at  her  death,  affeded 

foingcafin    only  the  eft-ate  limited  to  truftees  until  N.  flM>uld  attain  21;  that 

•b2iv!!n '^"'   tliis  limitation  to  truftees  was  not  an  ahfduU  fee»  as  was  contendedi 

tb«thcc(»-  but  a  contingent  fee ;  that  the  eftate  limited  to  ^.  was  only  con« 

tiagency  af-  tingcnt  until  he  (hould  attain  2 1 ;  and  that  this  contingency  es« 

S!ie(Ute'to  ^^"^^^  ^^  "®"^  ^^  ^*^^  fubfequent  eftates  \  and  therefore  "the  rc- 

wbich  it  »tt  mainilers  over  to  perfons  in  effi  were  vefteiL     Tracy  v.  LetbeuRtr^ 

lirft»Dncz-    ^  Atk^  774.      Amb.  204*   S.  C. 

ed,  without    ^ 

tstendiiig  10 tbt  ulterior  ImtUtioBt*    So  ia 

2.  A  cafe  referred  to  the  court  of  B  R»  from  Chancery,  where 
there  was  a  devife  in  truft  for  the  teftator's  fon  for  life,  and  after 
his  deceafe,  unto  his  firft  and  other  fons  by  ^ny  future  wifi  in  tail ; 
remainder  to  the  daughters  of  fuch  future  marriage  in  fee^  fol- 
lowed by  a  provifo,  that  if  his  faid  fon  would  thereafter  marry 
with  any  woman  related  in  blood  to  M  A.  his  then  wife,  all  the 
above  ufes^  fo  far  as  they  ihould  relate  to  the  iflue  of  fuch  future 
marriagCi  (hould  ceafe  and  determine  *,  it  being  his  (ledfaft  refo- 
lution.  as  far  as  the  law  enabled  him,  to  hinder  that  no  perfoa 
any  ways  of  tin  to  her  in  bloody  or  born  or  defcended  from  any 
fuch  perfon^  Oiould  inherit  any  part  of  his  faid  eftate;  and  in 
fuch  cafe^  notwithftanding  there  (hould  be  lawful  iAue  of  his  faid 
fon  by  fuch  future  marriage,  they  (hould  take  nothing  under  the 
will ;  but  the  truftees  (hould  ftand  feifed  to  the  ufe  of  the  tcfta- 
tor*s  brother's  children  in  tail ;  remainder  to  his  own  right  heirs; 
be  meant  fuch  heirs  only  as  (hould  be  no  ways  related  in  blood%  or 
claim  any  defcent  from  any  perfon  related  in  blood  to  M*  A*  bis 
,  faid  fon's  then  nvife^  all  and  every  of  whom  he  thereby  utterly  e»» 

eluded.  After  the  teftator's  deceafe  Af.  A.  died,  and  then  the 
teftator's  fon  died  without  iffue,  and  without  having  married 
again.  It  was  contended^  that  the  limitations  to  the  teftator's 
brother's  fons,  depended  on  the  faid  fon's  marrying  agoin^  and 
having  therefore  failed,  the  heir  at  law  was  entitled.  Lord 
Mansjfiefd  obferved,  that  nothing  could  be  clearer  than  that  the 
teftator  meant,  that  no  child  ol  M.  A.  (hould  take  in  any  event t 
and  yet,  according  to  the  argument  iofiftcd  on,  fuch  child,  if 
there  had  been  one,  muft  have  taken ;  and  the  court  certified 
they  were  of  opinion,  that  the  children  of  the  teftator's  brother 
took  eftates-tail,  with  crofs  remainders.  And  thus  here,  upon 
the  evident  intention,  the  contingency  of  the  fon's  marrying 
again  was  confined  to  the  eftates  limited  to  his  future  ifTue*  Brtd* 
ford  V.  Foley ^  I  Doug.  6^. 

3*  And  where  a  teftator,  after  devifing  lands  to  his  wife  for 
life,  and  ezpre(Sng  his  next  defire  to  provide  for  his  fitters,  but 
con(idering  that  his  ffler  M.  wife  of  W.  was  already  well  pro- 
nndtdfor^  during  ike  life  of  her  faid  bu/band^  t^i  ther^e  would 
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iutf  wA/sJhi  happened  to  furvive  him,  want  any  ajfijlance  to  enable 
her  U  live  in  the  world;  devifed  lands  to  truftces  and  their  heirsy 
in  trull,  during  the  life  of  the  faid  M.  to  pay  the  rents  sind  pro* 
fits  to  the  teftator's  fillers  E.  and  B.  their  heirs  and  alfigns ;  and^ 
after  the  deceafe  of  the  faid  W.  in  cafe  the  iejiatoi s Jijler  M^Jbould 
he  then  livings  then  to  the  ufc  of  the  three  fiilers  fevcrjlly  in  thirds 
for  their  refpedive  lives,  with  feveral  remainders  to  their  fons 
fuc  efTiveiy  in  tail;  remainder  to  their  daughters  as  tenants  in 
common,  with  crofs  remainders  between  tht*  fid -rs  on  def^iult  of 
ifTue  of  their  bodies  refpedively.  It  was  held,  that  the  condition 
of  the  married  fiiler's  furviving  her  hufband,  did  not  extend  to 
any  of  the  limitations  fubfequetit  to  her  eftate  for  life,  but  that 
they,  notwithftanding,  took  eff^£i.  Norton  v.  Whitaker^  i  Term 
Rep.  B.  R.  346. 

4.  But,  wherever  there  is  no  apparent  intention  of  the  tefta* 
tor,  to  reftridl  the  contingency  to  the  eftate  firft  hinged  upon  it, 
there,  Mr.  Fearne  obferves,  the  contingency  will  equally  ^fFe£l  the 
wholt>  ulierior^rain  of  limitations,  in  proof  of  this'  he  inftances^ 
in  the  firil  place,  the  cafe  of  Davis  t.  Norton  (dated  in  8  Fin.  345. 
pf*  IS  )f  ^^^  remarks,  that  Reynoldf^].  fcems  to  have  laid  much 
flrefs  on  the  words  '*  the  tellaior's  fon  being  then  dead  without 
*<  ifliie  as  aforefaid/'  annexed  to  the  remainder  after  the  wife's 
deceafe,  as  equivalent  to  a  repetition  of  the  contingency  firft  ex* 
prefied,  of  the  Ion's  dying  without  iifue,  <the  wife  then  living* 
And  again  where 

5.  Lands  were  devifed  to  truftees,  upon  truft,  out  of  the  rents,  Jj  *^*  **^ 
to  pay  zol,  annially  to  the  tcilator's  daughter  for  life,  and  to  pay  iabUOwt! 
the  reGdue  of  the  rents,  and  the  whole  after  her  deceafe,  to  her  Rem.  4th 
huiband  for  life  5  and  if  (he  fliould  happen  to  furvive  her  hujband,  !^^^ 
then  toJlandfiifeicA  all  the  l.inds  to  the  feveral  ufes,  (sTr.  and  upon  tbecootin- 
the  feveral  tnifts  after  mentioned,  viz.  to  his  f^id  daughter  for  v^^i  Itieif 
life,  then  to  her  fon  H.  and  the  heirs  of  his  body,  remainder  to  7**/*?^ 
the  heirs  of  the  body  of  her  hufband  by  her,  remainder  to  the  J^Jofche 
heirs  of  her  body  by  a^y  other  huiband,  remainder  to  her  hufband  will,  mnd^ 
and  his  heirs.    The  tcftator's  daughter  died  in  the  lifetime  of  her  '''^'j*^ 
hufband }  and  it  was  held,  that  the  limitations  over  (hould  not  ^^a*d^\^ 
take  effeJii  for  that  the  contingency  was  not  confined  to  her  life'  alicbefubie- 
ffiati^  bat  extended  to  all  the  fubfequent  limitations ;  the  court  ^'J^q/!'^'' 
not  finding,  upon  the  whole  will,  fufficient  to  gather  a  different  the  trefteet 
intent;  fo  as  to  warrant  them  in  fupplying  the  omitted  words,  were, in /W 
Doe  T.  Sbippard,  Doug.  75.  7Z*Skd 
of  the  laadi  to  the  feveral  ufef,  intents,  and  parpofes  in  the  will  aAer  mendonedi  ^iibkh  ufa 

Included  at  well  the  Itmiutjon  /a  tbt  *uhJ%  Jw  tift^  at  thofe  following  it :  fo  thet  theie  wye  no  per* 
tkttlir  cooncdion  of  the  condition  with  her  eihte,  more  th<io  with  iny  of  the  reft.    So  where 

tf.  An  eftate  was  fettled  by  deed  to  the  ufe  of  M.  W.  for  life, 
remainder  to  truftees  for  500  years  upon  the  trufts  after  men- 
tioned, remainder  to  J.  Iv.  and  his  ifltie,  in  the  ufual  courlc  of 
ftri£l  fettlement,  remainder  to  M,  W.  in  fee.  M.  W.  by  her 
will,  after  reciting  the  fettlement,  declared  the  trufts  of  the  term 
of  500  years  to  be^  ih%tifthefaid}*Wf.  or  any  iffue  of  Us  body 

II  JhouH 


364  55eblfe. 

JbouIdbeKvingatjbetlmerfherdeeeafe^  then  tKe  trnftecs  ihmiM, 
immediately  after  her  deceafe,  raife  1000/.  for  the  purpofes  there- 
in mentioned.  And^  in  cafe  neither  the /aid  J.  W»  ^wr  any  ijfue  of 
bis  bodyjbould  happen  to  be  living  at  the  time  ^fher  deceafe^  by  *which 
event  the  faid  ejiatey  by  virtue  of  arid  under  the  limitations  in  thefati 
deed  of  fettlementy  would  devolve  upon  her  and  her  heirSy  then  (he 
gave  the  premifes  to  iYit  fame  truftees  for  the  term  of  500  years,  in 
truft  to  raife  the  ^aid  fum  of  idoo/.  immediately  after  her  deceafei 
and  to  raife  the  further  fum  of  1000  /.  voithtnJi»  months  next  after 
her  deceafe^  for  the  puipofes  therein  mentioned  \  and  from  and  afkr 
the  determination  of  the  faid  term^  andfubjcB  thereto^  (he  devifed  the 
premifes  to  her  mother  for  life,  remainder  to  her  own  daughter  in 

'  fee;  but  in  cafe  her  daughter  (hould  die  under  21,  and  without 
ifiue,  then  to  the  defendant  in  fee.  The  teftatrix  died  in  the  life^ 
time  of  J.  W.^  who  afterwards  died  without  HTue.  The  mother 
afterwards  died,  and  then  the  daughter,  under  21  >  and  unmarried. 
The  leflTor  of  the  plaintiff  was  heir  at  law  to  the  teftatrix,  and  tx 
forte  maternA  to  her  daughter.  The  queftion  was.  Whether  be  or 
the  defendant  were  entitled  ?  Gn^,  J.  and  Afbburflj  J.  were 
of  opinion  againft  Bullerj  J.  (Lord  Ch.  J.  Mansfield  being  abfent,) 
that  the  contingency  of  J.  W,  or  any  of  his  iffuc  not  being  alirc 
'  at  the  death  of  the  teftatrix,  was  annexed  to  all  the  fubfequent 
limitations ;  /uch^  they  faid,  were  the  exprefs  words  of  the  devife; 
and  the  intention  to  be  colle6^ed  from  them  wiis  confirmed  by  what 
followed.  The  fecond  truft  upon  the  contingency  in  queftion 
was,  to  raife  a  furthejr  fum  of  1000  /.,  and  that,  not  at  any  future 
time  whenever  the  remainder  might  happen  to^veft  in  poffeffion, 
het  Hoithinfix  months  after  herdeceafe^  a  dire£tioa  incompatible  with 
a  devife  of  the  remainder  at  any  indefinite  period.  The  eftate  (or 
life  too,  which  was  given  to  the  mother,  then  an  old  woman,  was 
fobjeft  to  the  fame  obfervation.  Buller^  J.  e  contra^  thought  the 
contingency  annexed  to  the  term  (hoiild  not  be  extended  to  the 
fee.  He  admitted  that  the  legacies  under  the  term  created  by  the 
will  were  not  to  be  raifed,  unlefs  the  remainder  vcftcd  in  the 
lifetime  of  the  teftatrix,  but  the  intention  of  the  creation  of  that 
term  was,  for  thr  purpofe  of  having  one  term,  and  one  term  onlj, 
exift  in  any  event.  She  gave  this  eftate  for  the  fame  number  of 
years  to  the  fame  truftees,  and  to  raife  the  fame  fum  of  loco/. 
(with  an  additional  1000  /.)  as  that  created  by  the  fettlement.  By 
the  words,  ^*  from  and  after  the  determination  of  the  fmd  term, 
**  and  fubjeft  thereto,"  Ihc  meant  only,  fubjeft  to  that  term 
which  {hould  be  in  being  at  her  death.  If  this  conftruftion  fliould 
be  right,  this  was  a  plain  dcvifc  of  a  remainder,  fubjedl  to  a  term 
of  500  years.  With  refpeft  to  the  words  annexed  to  the  contin- 
gency, v/a.  •*  by  which  event  the  eftate  would  devolve  upon  her, 
t^c.  they  meant  only,  would  fall  into  pofleffion.  Had  not  the 
trufts  of  the  term  been  ititerpofed,  tlK  will  would  have  ftood 
thus  :  I  give,  tic.  to  truftees  for  500  years,  if  neither  J.  W.  uctai^J 
of  his  iffuejhall  be  living  at  my  death,  and  fubje&  to  that  term* 

I  give  the  utme  to  J.  W.  and  his  heirs.    In  that  cafei  though  tjie 

'  term 


term  never  took  phce,  the  remaiader  would.    Judgment  for  tho 
^intiflT.     Doe  v.  WilkinfoHy  2  Term  Rep.  B.  R.  209. 

7.  A.  leaving  B,  his  daughter  and  oi\Vf  child*  devifed  land  to  a 
child  which  his  wife  then  travailed  withal,  if  a  man  child,  but  if 
it  happened  to  be  a  woman  child,  divided  between  B.  and  the 
faid  child,  and  if  ff.  fliould  die  without  ifTue,  then  the  child  that 
his  wife  then  travailed^withal  wholly  to  enjoy  the  land  s  but  if  they 
fliould  both  die  without  ifrue,-then  to  C.  The  child  proving  a 
male,  it  was  clearly  held  in  C  ^.  that  the  devife  over  to  C  never 
took  effe£l,  it  depending,  ijpgether  with  the  previous  difpofitiori, 
upon  the  event  of  the  iflue  being  female.  Davies  v.  Hamlin,  Ca. 
timp^  Willes^  6 1 2.  -. 

ZtB.  2- 

!•  As  an  inftance  of  that  clafs  where  fubfequent  eftates  are 
limited  on  a  conditional  determination  of  a  preceding  eftate,  and 
fucli  preceding  eftate  never  takes  effect  at  all,  Mr*  Fearne  refers 
to  Scatterw9od  v.  £</^r  (dated  8  Fin*  109.  pL  279  28*  and  nottt 
and  alfo  reported  in  2  Str,  1092).  But,  after  obfervingj  that  mofl: 
of  the  cafes  which  occur  on  this  point  are  cafes  wherein  the  whole 
fee  was  firft  limited,  Mr.  Fearne  poftponcs  the  further  conGder- 
ation  of  them  to  the  chapter  of  Ej^ecutary  Devifes.  It  is  much  to 
be*  regretted,  that  the  author  did  not  live  to  complete  the  fourth 
edition  of  his  treatife  on  this  fubje£):.  In  the  third  edition  of  it, 
however,  (p.  399.  etfeq.)  he  has  taken  up  the  confideration  of  the 
cafes  which  fall  within  this  clafs ;  and  there  alfo  he  fir  ft  inftances 
Scatterwood  v.  Ei^e^  together  with  Jones  v.  Weftcombe^  (ftated  ia  - 
8  Fin.  342.  (M.  c)  pi*  3.)  and  then,  after  obferving  that  the  cafes 
ef  Grafcott  v.  Warren,  (ftated  in  ib.  344.  pL  11.)  and  ^^r  v. 
Fluid,  (ftated  in  ib.  lit*  pL  4.)  have  been  repeatedly  over-ruled  by 
feveral  fubfequent  determinations,  among  which  he  refers  to  that 
in  Hopkins  v.  Hopkins,  (L.  i^.^feB*  i.  pi.  '^•fupra)  where  the  firft 
devifee  died  in  the  lifetime  of  the  devifor,  and  the  contingent  re- 
mainders over,  as  they  were  not  vefted,  werb  held  to  enure  by 
way  of  executory  devife,  he  adduces  the  three  next  cafes :— • 

a.  The  refolutipn  pafled  in  the  court  of  B.  R,  in  the  cafe  of  An^ 
drews  v.  Fulbam^  (ftated  8  Vin*  103.  pL  53.  and  alfo  reported 
a  Str.  1092.)  was  upon  the  leafehold  part  of  the  eftates  which 
paCed  by  the  will*  But  afterwards,  the  fame  pointy  in  regard  to 
the  freehold  lands,  came  into  queftion  before  C.  B.^  which  court 
was  of  opinion,  that  the  event  of  no  child's  being  born  was  cafus 
mnffusy  concerning  ^iriiich  no  dire£tion  was  given  by  the  will*,  that 
Akdren»s  ▼•  Fulham  being  a  determination  on  the  leafehold,  was 
diftinguifliablei;  that  the  plaintiff  there  had  aflented  to  the  devife 
over;  and  f6  was  concluded ;  and  that  there  was  a  difference  of 
conftru£lion  between  the  leafehold  and  freehold,  becaufe  of  the 
Ibvour  fliewn  to  an  heir  at  law.  Roe  v.  Wickeit,  cited  i  Fef,  421. 
I  JFiffl  toj.  3  Burr.  1624.  Ca.  temp.  WilleSj  303.  Upon  this^ 
another  cje&meat  was  brought  in  B.  R.,  where  Lee,  Ch.  J.  delir 
tered  the  opinion  o£  the  courtj  that  the .  devife  over  was  to  be  con- 
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fidered  as  a  limitation  fubfequent ;  the  firft  wet  t  preceding  Ikni*^ 
t^tioiiy  (not  a  conditioDi)  and,  whatever  way  it  was  (aid  out  of 
the  cafe,  the  other  took  effcA.  That  the  trae  conftrufition  of  die 
will  wasi  that  there  was  a  good  devife  to  the  wife  for  life»  with  a 
contingent  remainder  to  the  child  in  fee^  with  a  devife  over,  whtth 
they  held  a  good  ezectttory  devife,  as  it  was  to  commence  within 
21  years  after  a  life  in  being  \  and,  if  the  qontingency  of  a  chSd 
never  happened,  then  the  lail  remainder, was  to  take  ctkSt  upon 
the  death  of  the  wife ;  and  the  number  of  contingencies  were  not 
material,  if  they  were  ail  to  happen  within  a  life  in  being,  or  a  rea- 
fon.ible  time  afterwards.     Gulliver  y.  Wickeii  iWuf.io^. 

3*  Teftator  gave  a  fum  of  money  to  truftees,  to  pay  the  yearly 
intereft  and  produce  thereof  to  his  children  after  their  ages  of  21, 
equally  between  them,  and  after  their  refpeAive  deceafcs,  to  di- 
vide the  (hare  of  each  child  among  the  iflue  of  fuch  child  as  the 
parent  (hquld  appoint,  and  for  want  of  appointment  equally,  at 
their  refpe£livr  ages  of  2 1  $  and  in  cafe  any  fuch  iflue  (hould  die 
under  that  age,  the  fhare  of  the  iflue  fo  dying  to  go  to  th^  furvivors  ; 
and  in  caft  all  the  iffue  of  an^  of  the  teftaiir^s  children  Jh&uld  die  under 
21,  to  be  divided  equally  amongjl  all  the  teftator* j  other  children.  P. 
one  of  the  teftator's  children  died  after  2J fttfithout  having  had  any 
tffue.  And  the  queflion  was.  Whether  his  (hare  was  abfolutely 
veiled  in  him  ?  If  not,  tlien,  as  the  teftator  had  made  no  proviSon 
for  the  (hare  of  any  child  who  (hould  have  no  iffue^  it  was  contended 
it  (hould  fall  into  the  refiduum  of  his  perfonai  eftate  \  for,  that  the 
only  cafe  in  which  any  child's  (hare  was  given  over  to  the  furviv- 
ing  children  was,  upon  the  contingency  of  all  the  ijfue  of  foch  child 
dying  under  2i,  which  here  had  not  happened,  becaufe  P.  never 
had  iflue.  Lord  Hard'wicke  was  clear  that  it  never  vefted  in  P.  him- 
felf,  for  nothing  was  given  to  the  children  themfelves  but  the  (hare 
of  the  yearly  produce  or  intereft  of  the  principal  fum  $  but  he  was 
of  opinion,  that  it  went  according  to  the  devife  over.  There  could 
be  no  reafon,  he  faid,  for  a  devife  over  in  cafe  of  the  liTue  of  a 
child  dying,  and  not  in  cafe  of  a  child  itfelf  dying  without  any 
iflTuq  at  aU ;  and  he  thought  there  appeared  an  intent  that  it  fliould 
go  over  abfolutely  \  that  the  introdudory  words  of  the  refiduary 
claufe  were,  after  the  payment  of  all  debts  and  legacies^  &c.  he  gave 
the  refidue  /  that  this  was  a  particular  legacy,  divided  from  what 
be  intended  to  be  the  refidue;  and  his  lord(bip  was  of  opinion,  the 
fhare  of  P.  ought  to  go  among  the  furviving  children.  Fonereem 
V.  Fonereau^  3  Atk.  315. 

4.  A.  devifed  his  real  eftate  to  bis  brother  B.  and  his  heirs,  m 
condition  that  B.  fhould  give  a  reUafe  vntkin  three  months  mfur  the 
teftator*s  death;  but  if  B.  fhould  negleU  to  give  fuch  relecfct  he  de- 
vifed it  to  R.  The  firft  devifee  died  in  the  lifetime  of  the  te^ 
tor ;  and  it  was  decreed,  that  the  devife  over  (hould  no^withftandtqg 
take  place ;  and  though  a  diftindion  was  contended  for  betweea 
the  cafe  of  a  remainder  over  after  an  executory  partit^lar  eftate 
only,  and  thofe  cafes  wherein  an  executory  devife  was  Hitrodoced 
after  a  difpofition  of  the  whole  fee^  yet  Lord  Hardwd^  explo^ 

that 
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that  diftin^iiofiy  and  cited  Jones  v.  WeftcemU  (dated  8  Vin.  341. 
(M.  c)  pi.  3.)  as  a  ftrong  authority  that  the  conftrudion  ou^ht 
to  be  the  fame*  And  his  lordfiiip  faid,  he  knew  of  no  cafe  of  a 
remainder  or  conditional  limitation  over  of  a  real  eftate,  whether 
1>y  way  of  particular  eftate  fo  as  to  leave  a  proper  rem aindT,  or 
to  defeat  an  abfolute  fee  before  limited  by  a  conditional  hmit  tion^ 
but  if  the  precedent  limitation^  by  what  means  foever^  were  out  of 
the  cafe>  the  fubfequent  limitation  (hould  take  place.  Aveljn  v. 
Ward^  I  Vef.  420. 

The  following  cafes  are  alfo  of  afimilar  nature. 

5*  '<  As  to  my  copyhold ,  which  I  have  or  intend  to  furrender 
^'  to  the  ufe  of  mjr  will,  I  give  two  thirds  thereof  to  my  wife  in 
<<  fee,  and  the  remaining  third  I  give  to  the  child  or  children  with 
*'  which  my  wife  is  now  enGent,  and  to  the  heirs  of  fuch  child  or 
•*  children  forever;  and  tf fuch  child  or  children  fbould  not  he  horn 
*^  alive  or  heing  horn  alive  fbould  die  without  leaving  lawful  iffue^  or 
<'  before  be  or  (he  has  difpofed  of  the  fame,  I  give  it  to  my  wife." 
The  wife  was  not  with  child.  Lord  Hardwicke  was  of  opinion 
that  it  was  well  devifed  ;  and  that  it  ought  to  be  conflrued  as  if 
the  teftator  had  laid,  and  if  no  chijd  bom  alive.  Taylor  v.  Taylor^ 
1  Atk.  386.  Sauml,  edit. 

6.  Teftator  gave  550/.  to  his  daughter,  and  devifed  his  lands 
for  99  years  in  truft,  that  if  his  wife  fbould  within  four  years  pay 
efftbe  SS^l*f  ^^^  ^^  S^^^  '^^  lands  to  his  wife  for  life,  and  aft^r 
her  death  to  H.  his  fon  and  his  heirs  male  and  female,  remainder 
to  him  in  fee ;  and  the  faid  term  to  wait  on  the  inheritance.  The 
wife  did  not  pay  the  money.  Lord  Hardwicke  held,  that  this  was 
a  conditional  limitation  to  the  wife  for  life,  taking  place  as  an 
executory  devife,  (for  that  it  could  not  be  a  contingent  remainder 
for  want  of  a  freehold  to  fupporc  it,)  and  that  H,  took  an  elbte 
tail,  with  remainder  to  him  in  fee.  And  though,  in  this  cafe,  the 
eftate  for  life  in  the  wife  was  a  preceding  executory  limitation 
which  never  took  efFe£l,  becaufe  (he  did  not  pay  the  money,  and 
perform  the  condition  on  which  it  was  to  arife,  yet  tlie  eftate  tail 
m  H.  was  well  limited,  and  took  effeA  expectant  on  the  term  pf 
99  years.     Hayward  v.  Stillingfteet^  i  Atk.  422. 

7.  Teftator,  after  faying  that  his  wife  was  then  pregnant,  iffbe 
brought  forth  afon^  willed  that  he  (hould  inherit  his  eftate  at  21 
years  old,  fubje£l  to  certain  yearly  payments  ^  but  if  it  fbould  he  a 
daughter^  he  gave  one  moiety  to  his  wife  and  the  other  to  his  two 
daughters,  (he  having  one  living  at  that  time,)  to  be  divided  be* 
tween  them,  and  to  be  given  them  at  the  age  of  2 1  years ;  if  either 
died  before  that  time,  the  furvivor  to  have  her  lifter's  (hare  \  if 
both  died  before  that  time,  he  gave  both  their  (hares  to  his  wife  and 
their  heirs ;  if  (be  died,  then  he  gave  her  (hare  to  his  two  daugh- 
ters. The  wife  proved  not  to  be  enfient.  The  only  daughter  died 
under  21,  without  iflue.  The  queftion  was.  Whether  the  wifiB 
took  any  eftate  under  the  will,  no  child  having  been  bom,  which 
event  was  not  provided  for  by  the  teftator.  l^e  court  of  K.  B. 
uaanimottfly  gave  their  opiaion^  that  it  was  the  plain  imentioB  of 
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the  teftator^  in  cafe  no  fon  (hoald  be  born»  and  he  Aould  have  00 
daughter  who  Ihoiild  attain  2I)  the  wife  (hould  have  the  whole 
eftate  i  and  that  in  the  event  which  had  happened  Ihe  was  fo  en- 
titled.    Statbam  v.  BeUt  Cowp,  40.    Doug,  65.  Hote^  S.  C. ' 

8.  Teftator  direQed  truftees  to  place  out  lo^ooo/.  in  the  funds 
in  their  own  names»  and  to  pay  the  intereft  thereof  during  the  joint 
lives  of  A.  and  JS.  his  wife,  to  the  feparate  ufe  of  J?.,  and  in  cafi 
fiefiould  du  iff  her  bu/band*s  lifetime^  to  pay  the  principal  to  fuch 
perfons  as  (he  Oiould  by  writing,  &fr.  appoint,  and  for  want,  &!r. 
mnto  her  children  then  livings  equally ;  and  if  no  fuch  children,  to 
the  perfon  who  ihould  be  then  in  pofleflion  of  the  teflator's  real 
eftate,  by  virtue  of  his  will ;  but  ifjbejbeuldfurvive  her  hujband^ 
then,  after  his  death,  to  pay  the  whole  to  her.  Teftator,  afterwards, 
by  a  codicil  direfled  that,  in  cafe\8.*s  children  (hould  not  live  till 
21,  the  legacy  left  to  her  was  to  revert  to  his  heir  at  law.  B. 
furvived  her  huiband,  and  died  in  the  lifetime  of  the  teftator, 
leaving  fereral  children.  The  queftion  was,  Whether,  in  the 
event  which  had  happened  of  B,*%  furviving  her  huiband^  her 
children  took  any  thing  by  the  will  ?  In  their  favour  it  was  argued, 
that  it  appeared  to  be  the  teftator's  intention,  that,  if  B.  (hould 
make  no  appointment,  and  fhould,  for  any  reafbn,  be  incapable  of 
taking  the  legacy  herfelf,  then  it  fhould  go  among  the  children } 
that  fuch  had  been  the  aAual  cafe;  and  this  intention,  it  was  faidf 
the  codicil  (hewed  more  clearly,  for  the  teftatbr  there  mentioned 
the  event  in  which  (and,  it  was  to  be  prefumed,  in  which  onJy^) 
the  legacy  was  to  go  over,  viz.  their  dying  under  2i.  Sir^.  P, 
Arden  at  the  Rolls-«>*'  This  is  an  abfolute  legacy  to  B,  qualified 
'^  on  account  of  her  (ituation  as  a  married  woman.  If  Ihe  died 
^*  inherhufband'slifetime, (hehadapowerofdifpo(ingof  it;  and 
■«  if  (he  did  liot,  it  was  to  go  to  her  children ;  if  (he  furvived  her 
<<  hufband,  (he  was  to  have  it  abfolutely.  There  was  no  event  in 
<*  which  the  children  could  take  any  thing,  which  it  was  not  in 
'«  her  power  to  deprive  then^  of.  If  the  teftator  had  forefeen  the 
^  event  ^rhich  has  happened,  he  probably  would  have  provided 
**  for  it.  But  he  has  not.  This  is  then  a  lapfed  legacy.  As  to 
<*  the  codicil,  it  makes  no  diflrerence.**  Calthorper.  Gough^  3  Bro* 
Ca.  Ch.  395.  note.    4  Term  Rep.  B.  J?.  707V  S.  C. 

9*  Teftator  gave  his  real  and  perfonal  eftate  to  truftees,  to  apply 
the  profits,  after  paying  his  wife  (who  was  then  enficnt)  an  annuity 
for  the  benefit  of  the  child  wherewith  (he  was  then  pregnant,  till 
it  (hould  attain  25,  in  the  manner  therein  direAed.  Then  came 
the  following  claufe  :  **  And  when  my  faid  child  (hall  anive  at  its 
••  full  age  of  25  years,  then  I  give,  dcvife,  and  bequeath  {qu.  to  it  ?) 
**  all  my  faid  real  and  perfonal  eftate,  Vr.  for  ever,  but  not  to  fell 
*'  or  mortgage  the  fame  ^  and  in  ca/e  my /aid  child Jhould  happen  to 
^  depart  this  life,  without  leaving  any  ijj^e^  then  and  in  fuch  cafeonly^ 
.  •*  I  give  and  deyifc  the  fame  to*'  three  perfons  in  fee.  The  child 
was  ftiU-born.  Afterwards  the  teftator  made  a  codicil,  which, 
after  making  fome  alteration  in  the  difpofition  of  his  perfonal 
property^  he  defired|  might  makepart  of  his  will|  and  died  with' 

out 
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out  ilTue  then  living.  Forty-three  weeks  after  his  death  his  widow 
was  brought  to  bed  of  a  Xon^  who  was  found  to  be  legiricnate.  It 
was  contended,  on  behalf  of  the  pofthumous  fon,  that  the  events 
in  which  the  teftator  had  given  his  edate  ovtri  was,  upon  the 
child  of  which  his  wife  was  then  ehfitnty  being  born,  and  dying 
without  iffiie  under  25  ;  and  this  not  having  happened,  the  tefta-^ 
tor  died  inteftate,  and  his  edate  devolved  on  his  pofthutnous  fon, 
as  heir  at  law.  But  Lord  Chancellor  ^hurhw  faid,  it  appeared 
to  him  a  defperate  cafe  for  the  child.  Fo/ler  v.  C^ok,  3  Bro* 
Ca.  Cb.  347. 

10.  The  following  cafe  was  referred  from  Chancery  to  B.  R^ 
Bequeft  of  1000  L  ^  per  cents,  to  truftees,  in  trufl  for  A.  B,  then 
of  the  age  of  ta  years,  until  (he  (hould  attain  21,  and  then  to 
transfer  the  fame  to  A.  B.  her  executor,  ^c.  to  and  for  their  own 
ufe  and  benefit ;  and  in  cafe  A.  ^.Jbouid  die  under  21,  leaving  any 
child  or  children  of  her  body  lawfully  begotten^  then  in  trufl  for  all 
and  every  fuch  child  or  children^  who  (hould  live  to  attain  2ij 
equally  *,  but  in  cafe  A.  B.  (hould  die  under  21,  without  leaving 
any  child  or  children,  or  being  fuch,  they  (hould  all  die  under  21, 
then  in  truft  for,  three  other  perfons.  A.  B.  attained  21,  and 
married ;  but  died  in  the  lifetime  of  the  tedatrix,  leaving  i(rue 
two  children ;  and  whether  thefe  children  took  any  thing  by  the 
will  was  the  quedion.  Lord  Ch  J^  Kenyon  faid,  nothing  could  be 
clearer.  The  devife  was  to  A.  B.  when  (he  (hould  attain  21 ;. 
*  and  if  (he  (hould  die  under  21,  leaving  children,  then  to  thofe 
children.  But  (he  did  not  die  under  21,  and  therefore  nothing 
could  pafs  to  them.  If  this  event  had  occurred  to  the  teda^rix, 
mod  probably  (he  would  have  provided  for  it,  and  given  the  mo- 
ney to  the  children ;  but,  as  (he  had  not,  they  could  not  make  a 
will  for  her.  And  the  court  of  B,  R.  were  of  opinion,  that  the 
children  took  nothing  under  the  will,}  the  events  upon  which  the 
limitation^  under  which  they  claimed,  was  to  take  place,  not  hav- 
ing happened.  Doe  v.  Brabant^  4  Term  Rep.  J3.  R.io6»  3  Bro. 
Ca.  Cb.  393.  S.  C. 

SeS^.  2* 

1,  With  refped  to  cafes  of  the  third  clafs,  already  mentlonedf 

Mr.  Fearnff  in  his  Cont.  Rem.  4th  edit.  362.  proceeds  to  remark 

that,  although  where  a  remainder  is  devifed  to  take  effcCt  on  a 

condition  annexed  to  a  preceding  edate,  and  that  preceding  edate 

Jailt,  it  appears,  that  the  remainder  (hall  neverthelcfs  take  place  \ 

yet  where  fuch  preceding  particular  edate  takes place^  and  the  coa«  , 
.    dition  is  not  performed,  the  remainder,  it  has  been  held,  will 
not  take  e(fe&  at  the  expiration  of  fuch  preceding  edate  ;  unlefs 
in  thofe  cafes,  where  the  apparent  general  intention  of  the  tedator 
calls  for  it.  ^ 

2.  It  was  indeed,  in  the  next  dated  cafe*  contended,  that, 
where  a  tedator  gives  a  particular  edate,  and  after  limits  an  edate 
over,  upon  a  contingency,  which  is  to  determine  the  particular 
ellate,  fooner  than  it  would  otherwife  determine;  there,  though  the 

Vol.  III.  B  b  contingency 
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contingenpy  does  npt  happen,  neverthelefs  the  limitation  over  (hall 
be  good  alter  the  determination  of  the  iird  eftate.  But  Lord 
Hardvncie  denied  there  was  any  fuch  general  rule ;  for,  all  the 
cafes,  he  faid^  which  could  be  put,  depended  on  particular  words, 
and  the  intent  of  the  party ;  and  to  prove  it,  he  cited  Amhurji  v. 
Litton^  (ftated  in  8  Vin,  221.//.  21.  and  fince  reported  in  3  Bro. 
Ca.  Par.  486.) 

3.  And  accordingly,  in  a  cafe  where  j1,  de vifcd  his  houfc,  tfr. 
to  his  wife  for  life,  upon  this  exprefs  condition  on/j,  that,  if  ihe 
fhould  marry  again,  then  his  will  and  meaning  wab,  that  the 
houfcy  i^c,  (hould  go  forthwith  to  his  eldtft  fon  andhisiflue; 
and  if  all  his  iffue  male  (hould  dit;,  (^r.  remainder  over.  Lord 
Hardwicie  held  that  it  was  not  a  ve/led  remainder  in  the  fon,  but 
d  contingent  limitation,  to  take  effe£l  only  if  the  wife  of  the  tefla- 
tor  (hould  marry  again.  It  was  contended  to  be  a  dcvife  to  the  wife 
during  her  widowhood,  in  which  cafe  the  devife  over  would  have 
been  veiled,  to  take  effe£l  either  on  the  marriage,  or  death  r  but 
liord  Hardwicie  thoughts  upon  the  whole  will,  the  devife  orer 
was  contingent,  and  to  take  effed  only  on  the  widow*s  manying 
again  ;  the  words,  he  faid,  were,  "  upon  this  exprefs  condition  onlj^ 
*•  that  if  his  faid  nvife  fhould  at  any  time  marry  again,**  As  to  the 
cafe  of  Luxford  v.  Clarke^  (8  Vin.  329.//.  2i.  which  fee,  and  in 
the  third  line,  inftead  of  *«  that  B.  prcfently  after  her  death^^  &c. 
read  *'  prefently  after  her  marriage^*  &c.)  which  was  prcfltcd 
upon  him,  he  acknowledged  it  to  be  the  ftrongeft  cafe  cited  \  but, 
the  penning,  he  faid,  was  diflferent ;  for  there,  after  the  devife, 
\lrere  added  the  words,  "  if'Jl>f  do  net  marry  again^  which,  he 
faid,  reftrained  the  original  limitation,  and  were  the  fame  as  if 
they, had  been  to  the  wife  for  life,  if  fhefo  long  continue  a  widow; 
that  the  cafes  appeared  to  him  to  differ  in  fubftance,  for  there 
ikete  no  words  in  the  cited  cafe  that  could  fubdantiate  the  tefta- 
tor's  intent,  without  conftruing  it  an  eftate-tail ;  but  in  theprin- 
dipal  cafe  there  was  rio  neceffity  for  fuch  a  conftrudion  ;  and  the 
ititent  of ''the  teftator  was  more  effeAually  anfwered  by  the  con- 
ftru£Uon  he  adopted,  than  any  other.  Shejffteld  v.  Lord  Orrery^ 
3  jfti.  282. 

4.  Teftator  gave  the  refidue  of  his  perfonal  eftate  in  truft  for 

his  ^ife,  as  long  ns  (he  (hould  contini^r^s  widow  and  unraar* 

ried  ;  But  in  cafefbe  married  again^  then  wm  ih  that  cafe  he  direfied 

his  truftees  to  pay  her  an  annuity  of  1 10/.  for  her  life,  and  then 

and  in  fuch  cafe  he  gave  the  refidue  of  his  perfonal  eftate  to  his  fon. 

But  the  teftator  made  no  difpo(ition  thereof  in  the  event  of- his 

wife's  not  marrying  again.     The  wife  did  not  marry  again.    It 

was  contended,  that  the  devife  to  the  fon  was  contingent,  to  take 

efTeft  only  on  the  event  of  the  wife's  iecond  marriage,  which 

never  happened.    On  the  other  fide  it  was  faid,  that  the  teftatoi'a 

real  intent  was,  that  in  all  events  his  fon  (hpuld  hav^  the  perfonal 

eftate  after  the  death  of  the  mother;  but  in  cafe  flie  married 

again,  he  was  (o  be  let  into  a  con'fiderable  part  of  it,  even  in  her 

liFetimc.  'And  it  was  held,  that  the  reprcfentativcs  of  the  fon^ 

(wha 
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(who  had  died  ih  hi^  mother's  lifetime)  were  well  entitled  to  the  T.Adoiphus^ 
perfonalty  on  ^hc  death  of  the  wife.     Jeffreys  v.  Reymns,  6Bro.  '^'  354^ 
Ca.  Par,  260.  ^'  *** 

(P.  c)   To  the  Heir.     HoW  he  fhall  take.     What  «J[«;fM4!' 
Eftate ;  and  where  by  Devife  or  Defcent. 

I.  T^EVISE  to  teftator's  fon  and  his  heirs ;  but  in  cafe  he  (hould 

-*-^  die  without  ifTue  not  having  attained  21,  then  over;  the 
fon  attained  21.  Held,  that  he  took  by  purchafe,  and  not  by 
dcfcentf  as  having  under  the  will  a  different  eftate  from  what 
would  have  dcfccnded  upon  him  as  heir  at  law.  Scott  v.  Scott f 
Awh.  ^83. 

2.  Cejiui  que  trufl  of  an  eftate  mortgaged  in  fee,  and  devifed 

the  equity  of  redemption  to  his  eldeft  (on  and  his  heirs,  fubjefl 

to  the  payment  of  his  debts ;  and  died  indebted  by  bond,  and 

fimple  contra£^.    This  devife  did  not  break  the  defcent.     Plunket 

I  T.  Ptnfon,  2  Atk.  290. 

3*  Devife  of  lands  to  the  heir,  charged  with  the  teftator's 
debts.  Held  in  B.  R.  that  he  took  by  defcent s  the  court  faying, 
that  the  heir  does  not  take  by  purchafe,  unlefs  the  tenure,  of  qua- 
lity of  the  eftate  be  altered.     Allen  v.  Heber^  i  Blachjl.  22.  ^ 

4.  Feme  covert,  having  a  power  of  appointing  lands  by  deed 
or  will,  devifed  the  fame,  charged  with  feveral  legacies,  to  her 
fon  and  heir  in  fee.  It  was  held,  that  the  heir  took  by  defcent^ 
an  appointment  by  will  being,  according  to  the  cafe  of  the  Duke 
of  Marlbor9Ugh  v.  Lord  Godolphiny  (ftated  (Y.  c),  infra^pL  i.)  fub-  • 
yt€t  to  the  fame  rules  as  a  common  devife.  Hurft  v.  JVinchelfea^ 
I  Blackft.  Rep.  187.     2  Burr.  879. 

See  Copyholds  (B.  e),  ante* 

(R.  c)  In  what  Cafes  the  Heir  or  the  Wife  fliall  take  «J2!!11^ 
an  Interim  EJiate^  or  an  Intereft  undifpofed  of. 

I«     j4  Devifed  to  truftees  all  his  freehold  and  leafehold  eftates 

-^^^  whatfoever  (except  the  houfe  he  inhabited)  in  truft,  by 

and  out  of  the  rents  and  profits,  or  by  fale  or  mortgage,  to  pay 

fuch  of  his  debts  and  legacies  as  his  perfonal  eftate  (hould  not  be 

fafficient  to  pay.    Afterwards  he  gave  the  fame  truftees  all  his 

freehold,  leafehold,  and  perfonal  eftate,  except  his  faid  houfe, 

fttbjefi  to  his  debts  and  legacies,  in  truft,  in  cafe  he  (hould  have 

no  fon  who  fliould  attain  21,  and  bis  nephew  T.  (hould  live  to 

attain  that  age,  for  his  nephew,  his  heirs,  executors,  and  admini- 

flrators.     Then  he  diredied  his  truftees,  out  of  the  rents  of  his 

eftates,  to  allow  maintenance  to  the  perfon  entitled  to  take,'during 

his  m»iority.     A.  died  without  any  fon,  leaving  his  nephew  a         *    ^ 

minor  J  and  his  perfonal  eftate  was  infuflictent  for  payment  of  his 

debts  sind  legacies.    Upon  a  claim  by  the  heir,  at  law  of  the  fur- 

£  b  a  .  plus 
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phis  profits  of  the  eftate,  after  paying  the  intereft  of  debts  and 
'  the  maintenance  of  7*.,  it  was  held  a  complete  devife  to  the 
truftees  till  T.  (hould  attain  2I9  and  that  the  furplus  fliould  be 
applied  to  fink  the  principal  of  the  debts.  Firft  point  in  Popbam 
T.  Laeh  Ayle/bury^  Amb.  68. 

2.  Devife  of  the  whole  profits  of  certain  titheSt  to  be  difpofed  of 
for  ever,  to  the  ufes  thereafter  fpeci Bed;  and  then  the  teftator 
gave  to  fevcral  charities  certain  annual  fums,  all  which  taken  to- 
gether  amounted  to  the  annual  value  of  the  tithes  at  that  time. 
The  tithes  were  afterwards  increafed.  Held,  that  the  furplus 
fliould  not  go  to  the  heir  at  law,  but  fliould  be  applied  in  aug- 
mentation qf  the  charitable  nfes.  Attorney  General  v.  Jobnjon^ 
Amh.  191.     Attorney  General  \,  Sparhes^  Amh.  20 1.  S.P. 

3.  Teftator  gave  5 50  A  to  his  daughter,  and  devifed  his  lands 
'for  99  years,  in  truit  that  i/"  A//  wlfejbould  within  fiur  years  pay  off 

the  550/.,  then  he  gave  the  lands  to  his  wife  for  life,  and  after  her 
death  to  if.  his  fon,  and  his  heirs  male  and  female,  remainder  to 
him^  in  fee ;  and  the  faid  term  to  wait  on  the  inheritance.  The 
wife  did  not  pay  the  money.  Lord  Hardwicke  held,  that  this  was 
a  conditional  limitation  to  the  wife  for  life,  taking  place  as  an  exe- 
cutory devife ;  and  that  the  freehold  defcended  to  H.  as  heir  at 
law  to  the  teftator,  till  the  four  years  were  el-ipfcd,  or  the  wife  had 
performed  the  condition.  Hayward  v.  StiUingJteet^  x  Atk.  422. 
GoreY.  Goref  ftated  in  8  Fin.' 21<^'  pi*  14*  and  NichoUr.  NieboU, 
ftated  (C.  b)  /up.  pi.  6.  S.  P.  See  alfo  3d  point  in  Carrick  v. 
Mrrington^  3  P.  Wms.  363. 

4*  Teftator  gave  to  his  executors  his  meflTuage  in  J.  (fubje£l  to 
a  charge  of  10/,  given  out  of  the  fame  for  ever)  to  be  fold,  and 
after  payment  of  debts,  Vc.  he  gave  the  refidue  to  fome  of  the 
defendants;  and  he  then  difpofed  of  the  charge  upon  certain 
tnifts,  fome  of  which  were  void  as  charitable  ufes,  and  others  as 
being  given  to  churchwardens,  who  not  being  a  corporation 
could  not  take.  The  queftion  was.  Whether  the  charge  (hould  go 
to  the  heir  at  law,  or  to  the  refiduary  legatees,  who  were  legatees 
of  money  only  to  arife  from  the  fale  ?  And  Lord  Camden  decreed 
for  the  heir  at  law.     Grofvenor  v.  Hallam^  1  Bro.  Ca.  Ch.  6i.  note. 

5.  Devife  to  the  ufe  of  the  fecond  fon  of  W.  N.  begotten  or  to 
be  begotten,  during  the  life  of  fuch  fecond  fon,  and  after  the  death 
of  fuch  fecond  fon,  or  in  cafe  he  fliould  inherit  his  paternal  eftate 
by  the  death  of  his  eldeft  brother,  then  to  his  fecond  fon^  and  lis 
heirs  male ;  and  for  default  of  fuch  ijfue^  to  the  third  and  other  fons 
of  W.  N.  fucceflively  in  tafl  male^  remainder  over.  W.  N.  had  no 
fon  at  the  time  of  the  will,  nor  after  the  teftator's  death.  Certi- 
fied as  the  opinion  of  the  court  of  J7.  R.^  that  the  eftate  would 
veft  in  the  fecond  fon  of  W.  N,^  when  any  fuch  fliould  be,  by  way 
oi  executory  devife  i  and  would  in  the  meantime  defcendtothe 
/  heir  oCthe  teftator.    Nicholl  y.fame^  2  Blackft.  Rep.  1 159. 

See  (P.  a)  pi.  2»  (N.  b)  and  (O.  b},  feB.  2.  fupra,  paffim. 
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(S.  c)  Of  Devifes  by  Implication.  8vintr356. 

In  what  cafes  an  tftate  tail  (hall  pafs  by  implication,  fee  (N.  a) 

(C.  b)  fupra* 
In  what  cafes  an  eflate  for  life  (hall  pafs  by  implication^  fee 

(P,  a)  fupra* 

(T.  c)  To  Creditor  or  Legatee.     Where  it  will  be  a  >V'»«^3s8» 

Satisfadion. 

j4  DiftinBion  has  been  frequently  taken  between  cafes  of  fatisfaBion^ 
•^  and  thofe  of  performance.  On  this  fubjeEl  Lord  Thurlow,  in 
2  Bro.  Ca.  Ch.  395.  is  fated  to  have  exprejfed  himfelfthus :  «<  Cafes 
*'  of  performance  ultimately  furn  upon  the  head  of  intention  s  for^  if  a 
''  man  has  done  that  which  is  apparently  tantamount  to  %uhat  he  cove^ 
**  nanted  to  do^  yety  if  he  did  not  intend  it  as  equivalent ^  or  in  perform^  * 
**  an:e^  it  ivould  be  idle  for  the  court  to  fay  that  he  meant  it  asfucbg 
<<  therefore  I  have  been  at  a  great  lofs  to  make  a  broad  and  ufeful 
"  diftinftion  between  fatisfadtion,  and  performance." 

One  ground  of  difference  generally  alleged^  between  cafes  of  perform* 
ance  and  thofe  of fattsfaEtion^  is  that^  in  thofe  of  the  former  clafs^  a  part 
performance  will  be  admitted;  but  that,  a  ^zxt  fatisfaHion  cannot  be 
pre/umed.  See  Cox's  note  in  iP.  W.  324,  JSut^  however  fuch  a 
diJlinBion  may  be  adopted  with  refpeB  to  agreements  for  purchafing 
lands ^  an  aB  which  may^  and  of  necefftty  mufl  k^  done  at  different  times ^ 
its  prevalence  {unlefs  perhaps  in  cafes  of  portions  ^)  mayjufily  be  dqubted 
in  cafes  where  perfonal  property  is  the  fubjtclyfmce  Z«r5  Thurlow,- i/i 
Kirkman  v,  Kirkman,  2  Bro,  Ca.  Ch.  95.  denied  the  application  of 
the  cafes  of  Blandy  v.  VVhitmore,  i  P.  W.  323.  and  Lee  v. 
D'Aranda,  3  Atk.  419.  {two  leading  cafes  on  performance^^  in  every 
inflance  where  the  whole  ^mas  not  fatisfed ;  and  this  opinion  appears 
fupported  by  the  more  recent  of  the  enfuing  cafes* 

SeB.  u    Satisfaflion  in  refpeft  of  the  Nature  oi  the  Property,  or 

the  Manner  of  the  Gift. 

N.  I.     To  a  Creditor^  or  Wife. 

I.  W.hy  will  gave  her  fervant  J.  G.  500/.  to  be  paid  her  within 
three  months  after  her  death.  In  another  part  of  her  will  (he  faid, 
<<  I  give  5  /.  a-piece  to  the  reft  of  my  fervants,  but  not  to  J,  G.^ 
<<  bccaufe  I  have  done  very  well  for  her  before."  By  another 
claufe  (he  gave  her  lands  in  truft  to  pay  her  debtSf  and  lei^acies,  and 
after  debts  and  legacies  paid,  th^  over«  W.  at  her  death  owed 
y,  G,  260  L  on  bond.  Held,  from  the  circumftances  attending; 
this  cafe,  which  were  ftronger  than  thofe  of  Chanceys  Cafe^  (i  P. 
W.  408.)  that  the  legacy  ihould  not  be  taken  in  {atisfa^on  of  the 
dct>t«     Richardfon  ?.  Greefe^  3  Atk.  65. 

fi  b  3  2.  J.B. 
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2.  jt.B»  granted  by  deed  an  annuity  of  to  A  for  99  yean, 
charged  on  a  particular  eftate,  to  his  daughter-in-law,  on  condiuoa 
(he  maintained  her  fon.  He  afterwards  fecured  to  her  by  bond 
an  annuity  of  6/.  during  her  widowhood,  and  then,  by  his  will, 
gjive  her  an  annuity  of  10/.  charged  generally  on  his  real  and  per- 
fonal  eftate*  The  qucftion  was,  Whether  the  latter  annuity  could 
be  conftrued  as  a  fatisfadion  for  either  of  the  two  former  ones  ? 
With  refped  to  the  firft  annuity  the  court  faid,  it  coukUnot  be  fo 
confidered,  although  there  were  feveral  cafes  in  which  the  courts 
leaned  againft  double  provifions,  on  the  foot  of  parity,  between 
them,  Gnce  in  this  cafe  the  daughter-in-law  being  to  maintain  her 
infant  fon  for  it,  otherwife  to  ceafe,  (he  was  couiidered  a  purchafer. 
But  it  held  the  annuity  of  6  A  fatisfied  by  the  bequeft  of  the  greater 
one.     Graham  v.  Graham^   i  Ve/.  262. 

3.  y.  B.  being  direfied  by  the  will  of  J.  P,  of  which  he  was 
executor,  to  pay  300  /.  per  annum  to  his  aunt  JH.^  devifed  the  re- 
iidue  of  his  perfonal  eftate  to  his  mother  and  M.  for  life.  Lord 
Hardwicke  was  of  opinion,  that  the  legacy  was  not  a  fatisfa£tioa 
for  the  annuity.  In  Lee  v.  UAranda^  pL  6.  infra^  (which  had 
been  cited  in  favour  of^he  fatisfadion, )  if  the  adminiftrator,  his 
lordfliip  faid,  paid  the  refiduary  part  which  amounted  to  more,  it 

'  was  aflually  a  performance.     It  was  a  general  rule,  he  added,  of 

fatisfad^ioui  that  the  thing  to  be  confidered  as  a  fatisfa£lion  (hould 

be  exa£Uy  of  the  fame  nature,  and  equally  certain ;  but  here  the 

firft  was  a.,clear  annuity  of  300  /.,  the  will  a  moiety  of  the  perfonal 

eftate,  whether  more  or  lefs ;  which,  though  probably  it  would 

be  more  than  fufficicnt,  yet  it  was  uncertain  from  accidents  if  he 

lived  long  after  the  will.     Barret  v.  Beckford^   i  Vef.  519. 

,       4.  Teftator  bequeathed  to  G.  500/.,  and  declared,  that  in  cafe 

his  perfonal  eftate  fhould  not  be  fufficient  for  payment  of  his 

debts,  legacies,  and  funeral  expences;  he  thereby  fubjedled  his 

y  real  eftates  to  the  payment  thereof.     He  afterwards,  by  codicil, 

/  gave  a  further  legacy  of  500  /.  to  G.,  and  died  indebted  to  G.  in 

'  200/.,  which  debt  was  contradled  after  the  making  of  the  will, 

but  before  the  codicil.  The  50c  /.  gfven  by  the  codicil,  was  decreed 

to  be  a  fatisfaction  of  the  200  /.  debt.     Gayon  v,  Gayon^  ^1S9»  ^^ 

the  Rolls,  Cox^s  note  in  i  P.  ff^.  409. 

5.  By  fetilcment  on  the  marriage  of  F.  B.  with  Itad]^  M.  feveral 
cftat  s  were  conveyed  for  the  ufc  of  the  lady  for  life  for  her  join- 
ture ',  and  F.  B.  covenanted  that  the  fame  were  of  the  yearly  value 
of  1000/.  F.  B.  by  his  will  devifed  other  lands  of  the  yearly 
value  of  500/.  to  Lady  M^  for  life,  and  bequeathed  to  her  a  legacy 
of  TOGO /.  Afterwards,  by  deed,  he  charged  other  parts  of  his 
eftates  with  the  payment  of  10,000  /.  to  her  in  cafe  (he  (hould  fur-^ 
vive  him,  «nd  then  died.  The  jointure  lands  proving  (hort  of 
producing  1000/.  per  annum  by  300/.,  it  was  held,  that  the  pro* 
viiion  made  for  Lady  Af.  by  the  will  and  fubfequcnt  deed  (hould 
be  taken  in  iatisfa^iion  of  ^his  ((eQ^iencv,     Montague  y.  ^axfVfiU 

}  Br(f.Par.C(^.S5^^ 


6.  L,  previoufly  to  his  marriage  with  2>.  covenanted,  that  hH 
Wouldi  by  will  or  fpme  good  aflurance,  grant  to  D.  or  E.  D.  htt 
n&other  in  truft  for  D.,  looo  /.,  to  be  paid  to  Z>.  after  his  deceafe,' 
and  in  cafe  he  (hould  not,  by  will  or  other  wife,  aOigo  to  D.  the 
looo/.y  then  ^is  executors  or  adminiftrators  (hould,  within 'fix 
months  after  his  deceafe,  pay  the  fame  to  D.  L.  died  without 
having  made  any  deed  or  will  with  refpcA  to  the  looo/.  jD.  « 
claifQcfd  both  the  toooV.  and  her  ditlributablc  (hare  of  Z./s  per* 
fonal  e(l4te,  which  was  one  half,  he  not  having  left  any  iflbe. 
Lord  Hardwicke  obferved,  that  by  the  covenant  L.  had  a  power  of 
leaving  the  money  by  will,  or  letting  D,  take  it  out  of  his  efiate  at  his 
death.  There  was  no  breach  of  the  covenant  therefore  at  the 
hufband's  death,  and  the  perfonal  eftate  was  more  than  fufficient 
to  fritisfy  the  looo/.  This  therefore  his  lordfhip  thought  a  fatif-- 
fa£lion,  obfervin^  it  had  been  often- faid,  that  the  ftatute  of  di(tri<- 
butions  is  the  legiflature's  making  a  will  for  a  man,  if  he  makes 
none  for  himfelf,  anH  he  cited  Blandy  v.  ff^hitmore^  i  P.  W.  ^24. 
(to  which  fee  Mr.  Cox*^  note  in  j;th  edit.)  as  exaAly  in  point. 
Xsee  V.  Cox  and  UAranda^  3  Atk.  419.     l  Vef.  i.  S.  C. 

7.  A.  agreed  to  fettle  100/.  per  ann.  on  an  intended  wife,  but 
falling  ill,  made  his  will,  and  left  her  100/.  perann.  Afterwards 
recovering,  the  marriage  took  place,  and  the  fettlement  was  carried 
into*  excrcution.  Baron  Ciarke^'^^  The  wife  muft  make  her  dec- 
<<  tion  which  1 00  /.  (he  will  choofe,  (ince  the  fettlement  was  only 
<<  a  completion  of  the  ad,  and  a  corroboration  of  the  wiU.**, 
Mofcai  V.  Mafcal^  i  Vef,  323.  - 

8*  J.  5.  having,  by  his  marriage  articles,  covenanted,  that  the 
lands  fettled  on  his  wife  were  of  the  clear  annual  value  of  1600  /.^ 
made  his  will  thus :  <<  I  do  hereby  ratify  and  confirm  my  mar« 
*'  riage  articles ;  and  I  do  alfo  give  to  my  wife  all  my  lands  in 
'<  A.  B.  fof  life.**  There  was  a  deficiency  in  the  value  of  the 
jointure  lands;  but  it  was  inPfted.  that  the  lands  devifed  (hould 
DC  taken  inftead .thereof.  The  court  however  faid,  the  will  did' 
not  admit  of  fuch  conftrudion,  fince  it  was  the  fame  as  if  the 
teft^or  had  repeated  every  iota  in  the  articles;  and  faid,  that  every 
claufe  therein  (hould  be  performed ;  and  then  faid,  <<  I  alfo  give 
•<  ber  fuch  lands.*'  The  utficicncy  was  therefore  direded  to' 
be  fupplied  out  of  the  eftate  of  J.  S.  Prime  v.  Stebbing^ 
2  Vef.  409* 

9.  Sir  R.  B*  previoufly  to  his  marriage  with  Af.  covenanted  to 
convey  certain  eftates  in  C.  (fubje£t  as  therein  mentioned)  to  the 
ufe  of  himfelf  for  life,  and  after  his  death,  to  the  intent  that  M. 
flsight  receive  an  annuity  of  1000/.  thereout  for  her  jointure,  with 
powers  of  diftrefs  and  entry,  and  fubjed  thereto  to  truftees  for  a 
term,  for  better  fecuring  the  fame.  The  marriage  took  effed, 
but  no  fettlement  was  ever  executed  in  purfuance  of  the  articles* 
Sir  R.  B.  afterwards  by  his  will,  bequeathed  to  his  wife  M.  his 
town  houfe,  (which  was  leafehold,)  and  a  confiderable  part  of  his 
perfonal  eftate :  he  alfo  devifed  to  her  in  fee  a  freehold  eftate,  of 
the  clear  yearly  talue  of  550/.,  which  he  bad  then  contracted  to 
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purchaie^  bat  had  not  taken  a  conveyance  of.  And  he  th^n  de« 
vifed  the  cftates  in  C.  which  were»  by  the  articled,  agreed  to  bo 
(ettledy  and  feveral  other  eftates  to  the  ufe  of  his  brother  J.  D* 
and  his  iiTue  in  ftri&  fetdement,  and  made  him  refiduary  legatee 
suid  devifee.  .Lord  Ch.  Bathurji  held,  that  the  proviiioa  made  for 
Ifd.  by  the  will  was  not  a  fatisfadlion  for  the  annuity  which  (he 
was  enritled  to  under  the  articles^  but  that  (he  (bould  have  both. 
And  this  decree  was  afterwards  affirmed  in  Dom.  Froc*  Brougbton 
V.  Errington^  7  Bro.  Far,  Ca*  1 2. 

10.  F.  D.  covenanted  by  marriage  articles,  that  in  cafe  B*  his 
wife  (hould  furvive  him,  and  there  (hould  be  no  iflue  of  the  mar- 
riage, then  his  heirs,  executorsi  or  adminiftrators  (hould  within 
fdne  months  after  his  death  pay  her  80Q  /•  for  her  own  ufe.  F*  D. 
bv  his  willy  after  making  feveral  fpecific  bequefts  to  £.  his  wife, 
direded  his  debts  to  be  collected,  and  his  (lock  in  trade  and  houfe- 
hold  goods  to  be  valued,  and  the  money  that  (hould  be  in  the  pub- 
lic funds  -,  and  the  produce  of  all  being  colle£ted,  he  defired  it 
(hould  be  divided  into  two  equal  (hares,  the  one  $0  be  the  property  rf 
B.  The  teftator  died  without  iiTue.  The  queftion  was,  Whrthcp 
the  b<rquefts  of  the  will  (hoiild  be  held  a  performance  or  fatisfac- 
tion  of  the  articles  ?  The  Mafter  of  the  RoUs  could  not  fee  how 
the  giving  to  B,  of  certain  fpecific  articles,  or  dire£ting  the  pay* 
ment  of  a  half  of  the  refidue  could  be  held  a  legal  performance  of 
the  covenant.  With  refpe£k  to  its  being  a  fati^aHion^-^iu  moft 
of  the  modern  authot  ities  the  court,  he  faid,  had  regretted  the 
cafes  have  been  carried  fo  far.  The  rule  (hould  be  adhered  to,^ 
as  laid  down  by  Lord  Somers  in  Gaodfellow  v.  Burcbett,  that  where  a 
legacy  is  decreed  a  Citisfadion,  it  muft  be  grounded' on  fome  rxpre/i 
evidence^  or  at  leaft  ajlrong  prefumption  that  the  teftator  intended 
it  as  fuch.  But  he  could  not  in  the  cafe  before  him.  fay,  the  tef* 
tator  had  it  in  contemplation  to/atis/y  the  covenant*  Upon  this  gene- 
ral principle,  and  the  idea  that  the  court  had  regretted  the  cafes 
have  btetn  carried  fo  far,  and  that  an  /iliquot  part  of  the  refidue  fball 
not  be  deemed  a  fatisfaclion^  in  concurrence  with  the  opinion  of 
Lord  Thurkfu.y  his  Honor  held,  that  this  was  not  a  fatisfa£lion 
for  what  the  wife  was  entitled  to  under  the  articles*  Devefe, 
T,  Fontctj  17SI5,  at  the  Rolls.  Free*  i^  Chatfc.  %d  edit*  240. 
note* 

1 1.  Covenant,  on  the  marriage  of  7.  K.  with  At*  JT.,  that,  ia 
c^fe  M.  ^.  (hould  furvjve,  then  J.  A.  or  his  furviving  partner^ 
in  trade,  (hould  pay  to  trpftc^s  for  M»  K,  10,000/.  in  dift,reiit 
payments  \  the  firlt  payment  to  be  made  within  fix  months  after, 
his  death  ;  with  a  provifo,  that  nothing  therein  contained  (hould 
be  condoned  to  ^^^  or  deprive  M.  K*  of  her  dower,  or  of  baving^^ 
faking f  receiving,  (s^.  any  other gift^ provifion,  or  bequeft which].  K, 

jhould  think  prappr  to  give^  mate,  leave,  or  make  to  or  for  thejaid  M. 
XL  in  or  Inr  his  will,  or  by  any  o^er  deed  or  gift  in  his  lifetime,^ 
fr  otbervJ^et  ^.  ofiy^ffife  howfo^vtr,.  ^.  K*  after  the  marriage  bcr 
fame  a  freeman  of  London,  and  died  inteftate,  leaving  a  lai^c 
PH^W^l  cftatc,  the  cajaa  s»moijnt  whereof  was  thci^  Vl?««r^"t 
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The  children  of  7*  K.  contended,  chat  what  M.  K,  took  by  his 
tntetlacy  and  by  the  cuftooi  ol London  was  a  fatisfuciion  pro  tanto  of 
the  1 0,000  /•  Lord  C.  Thurlow  faid,  that  befort^  the  cafes  of  Blandy 
V.  Widmore^  and  La  v.  U Aranda^  {pL  6.  fupra^)  it  was  doubtful 
whether  fufFering  a  part  to  come  by  the  ftatute  was  a  fufficient 
performance :  he  (hould  have  thought  the  word  leave  in  thefe 
cafes  (hould  be  taken  in  an  a^ive  fenfe,  but  they  had  fettled  the 
point.  At  the  fame  time,  he  thought  neither  of  thefe  cafes  could 
apply  where  the  whole  was  not  fatisfied.  It  was  the  intent  of  the 
provifo  in  the  cafe  before  him,  that  the  covenant  (hould  not  bar  the 
wife  from  any  (hare  in  the  hu(band's  fuccefs.  Therefore  M*  K, 
entitled  to  both.     Ktrkman  v.  Kirkman,  2  Bro.  Ca.  Cb,  95. 

12.  Hti(band,  on  marriage,  gave  a  bond  for  payment  by  his 
reprefentatives  of  2000/.  within  three  months  after  his  death,  to 
truftees  for  his  wife  for  life,  then  for  their  children  \  but  if  none> 
for  her  abfolutely.  The  hu(band|  by  will,  gave  his  real  and  per- 
fonal  eflate,  in  truft  for  the  wife  for  life,  then  for  their  children, 
and  if  none,  then  over;  and  he  added,  '^  and  I  hereby  revoke  all 
<*  former  fettlements  and  wills  made  by  me.''  There  were  no 
children.  The  wife  contended,  that  (he  was  entitled  both  to  the 
benefit  of  the  bond  and  the  provifion  under  the  will ;  the  former 
giving  her  the  entire  benefit,  and  the  latter  only  a  partial  Intereft^ 
and  therefore  no  fatisfaflion.  And  fo  decided.  Forjtght  v.  Grant, 
X  VeJ.jun,  298.     3  Bro.  Ca.  Cb.  242.  S.  C. 

13.  ^.  covenanted,  by  marriage  articles,  to  pay  his  wife,  if  (he 
fhould  furvive,  200  /.  in  the  name  of  a  jointure,  and  50  A  to  pro- 
vide herfelf  with  a  houfe,  ; early  during  her  life.  By  his  will  he 
gave  her  an  edate  above  the  value  ot  100  A  per  ann.  with  his 
houfebold  goods,  plate,  C^r.  and  an  annuity  of  100/.  for  life.  ^ 
The  Matter  of  the  Rolls  faid,  that  if  the  tedator  had  the  articles 

in  contemplation,  it  was  abfurd  to  fuppofe,  he  (hould  give  a  real 
eftate  in  fa^isfaflion  for  half,  and  an  annuity  payable  and  com- 
mencing, ^as  was  the  cafe,)  at  different  times  for  the  other  half, 
provifions  fo  extremely  different,  without  exprefling  it  to  be  a  fatif« 
faction.  Therefore  held,  the  will  was  no  fatisfa£kion  of  the 
article).     Hichardfon  v.  Elpbinfione^  2  Vef.jun.  463. 

14*  It  may  be  here  remarked,  though  not  a  cafe  of  intentional 
or  prefumed  fatisfa£lion,  that  where  a  teftator  gives  property  to 
his  wife^  in  full  of  all  her  dower  and  claims  upon  his  real  and 
perfonal  eftate,  and  afterwards  any  part  of  his  perfonalty  goes 
s|ccording  to  the  ftatute  of  dK^ributions,  either  as  undifpofed  oF^ 
or  as  ineffedlually  difpofed  of,  the  widow  will  not  be  barred  of 
her  (hare  under  the  ftatute ;  the  teftator  being  inteftate  as  to  t)iis 

Jroperty,  and  confequently  devoid  qf  any  intention  as  to  it.  See 
^ieierivg  v.  Stamford,  3  Fef.jun.  3^2.  492.  So  with  refpecl  to  a 
child,  Symp/on  v.  Mutton,  11  t^n  ^85.  pL  16.  and  qow  (lated 
more  fully  in  3  Fefjun.  335*  See  ^  sHd*  494-  where  Lord  Ch. 
XjfugUorougb  es^pre^ed  hi«  djfapprob^tion  of  the  ireverfal  in  Donu 
Proc.  of  a  decree  at  the  Rolls  i^  Vacbel  v.  Breton  ( (lated  1 1  Vin. 
i^c.  p(.  1  i.)|  that  an  eldcft  fon|  to  whon^  %  legacy  of  10  A  and  no 
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more  was  given,  was  not  barred  from  dsiming  with  the  other 
children  a  refidue  undifpufed  of. 

N.  a.  To  Children,  Wr.  in  refpeSi  of  Portions. 

Sttfecooa  !•  By  the  fettlement  of  Lord  E.  on  hts  marriage  with  hisfe* 
point  in  cond  wife,  iands  were  limited  to  truftccs  for  500  years,  to  rarifc, 
hmtUn  ^'  '^^  ^^^"^  °^  "failure  of  iffue  male  of  the  marriage,  if  but  one  daizgh« 
jUik  315.  tcr  ao,ooo/.  if  two  or  more  25,000  /.  to  be  paid  them  at  16  or 
whereacoQ.  marriage,  with  maintenance  in  the  mean  time:  provided  or  in 
fi«n^it*re-'  ^*^^  lands  of  inheritance  (hould  defcend  to  the  daughters  from 
Dorted  to  Lord  jS.  of  as  great  value  as  the  portions,  then  the  term  to  ceafe, 
have  been  {^^,  Mnrquis  G.  the  father  of  Lord  jB.,  by  his  will,  ga?c  all  hii 
K  oii'the* "  lands  not  comprifed  in  his  fon  Lord  £.'8  fettlement,  to  Lord  £. 
snoie  exten.  and  the  hcirs  of  his  body,  remainder  over.  Lord  E.  by  deed* 
five  import  ^hich  he  afterwards  confirmed  by  his  will,  gave  feveral  eftates  to 
f(  ,Mt!^,**  l^^s  daughters  in  tail,  remainder  over,  and  died  without  iflue  male, 
•s  applied  to  leaving  three  infant  daughters  by  his  fecond  wife.  Two  of  the 
**"h'***h-i***  points  in  the  cafe  were,  firft^  whether  the  lands  devifed  by  Lord 
4^en;  bar*  ^^  to  his  daughters  in  tail  were  fuch  an  eftate  of  inheritance  as 
note,  in  (hit  ihould  go  in  fatisfaf^ion  of  the  daughters'  portions,  within  the 
Yon  ^d<xr«d  '"*^*"^"g  ^f  ^^  provifo  in  the  fettlement  ?  And  it  was  held  they 
to  have  been  ^^t'c  not',  fincc  they  claimed  thefe  lands  by  purchafiy  and  the  pnn 
fatisfird  «p ,  vtfo  was  reftraiucd  to  lands  coming  by  defcent  /  fecwdljt  whether 
been  d-i!2I*  the  lands  which  defcended  to  the  daughters  of  Lord  E.  a»  heirs 
cd  to  be  of  his  body,  under  the  will  of  his  father,  (hould  go  in  fuch  fatis- 
rtifedbytiie  faAion  ?  And  held,  that  thofe  lands  alfo  (hould  not;  (ince,  by 
^'^  an  eftate  of  inheritance  was  here  meant,  an  eftate  of  inheritance 

in  fet  fintfle^  and  the  daughters  and  their  iflue  might  die  before 
21,.  and  thus  never  be  able,  by  fuffering  recoveries,  to  obtain  as 
abfolute  an  intereft  in  the  land  as  they  would  have  in  their  por- 
tions \  and  fo  no  equivalent,  properly  fpeaking.     SaviUeY,  SavUlc^ 

2*  A.  M.  agreed,  upon  the  marriage  of  his  fon,.  to  confey 
lands  to  truftees,  to  fecure  50/.  perann.  to  his  fon,  upon  condition 
the  fon  (liould  convey  the  family  eftate,  (of  which  he  was  then 

^  tenant  in  tail,  in  remainder  expe£tant  upon  his  father's  deceafe,) 
for  certain  purpofes.  A.  M.  feveral  years  afterwards  made  a 
will,  and  devifed  700  /.  per  ann.  to  his  fon,  upon  conditidM  the  foQ' 
ifaould  convey  the  family  eftate  for  fecuring  to  teftator's  fiftcr 
100/.  per  ann,  for  life,  and  (hould  confirm  his  will  y  and  he  then' 
made  a  very  large  provifion  for  the  gtand-children,  at  25  or'nur* 
riage.  Teftator  and  his  fon  afterwards  joined  in  a  deed  and  fine 
for  fettling  the  family  eftate,  and  the  fon  was  thereby  made  tenani 
for  life,  inftead  of  tenant  in  tail.  Teftator  then  died,  without 
performing  his  agreement.  Sir  Thotrias  Clarke^mm^^  What  is  given 
<*  by  the  will  is  not  by  itC&lf  a  fatisfadion  for  the  fon's  annui^  of 
•«  50/.  under  the  agreement.  The  court  never  carried  the  rule 
<<  of  fatisfa£lion  fo  far  by  conftruAion,  as  to  make  it  anfwtr  i 

^if  double  purpofc.    Now  in  this  cafe  the  telhtor  hasj  upon  eon- 
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**  dtdon  the  fon  will  fettle  the  family  eftate,  given  him  the  700  A 
'^  annuity  )  and  it  is  alfo  contended  to  mftke  that  700/.  annuity 
'<  pay  a  debt.  Thus  it  ftood  by  the  will  \  but  the  fubfequent 
<<  deed  and  fine,  by  making  the  fon  tenant  for  life,  put  it  out  of 
<*  his  power  to  perform  the  condition.  This  annuity  of  700/.  is 
*^  by  that  deed  a  pure  annuity,  and  free  from  the  condition,  and 
<*  thus  now  a  fatisfaftion  within  the  general  rule ;  though  by  the 
^'  will  alone,  it  would  not  have  been  fo.  Second  point  in 
Matthews  V.  Matthenvs^  2  Vef.  635.  See  DavU  v.  Hooper^  i  Bro^ 
P.  C.  351.  and  Davits  v.  Howard^  5  Bro,  P.  C.  552. 

3.  A  fon*  was  entitled,  under  his  mother's  marriage-articles,  to 
have  1500  A  laid  out  in  land  for  his  fole  benefit,  after  the  deaths 
of  his  father^  and  mother.  The  father  afterwards,  by  his  will, 
gave  part  of  his  real  and  the  refidue  of  his  perfonnl  eilate,  after 
payment  of  debts  and  legacies,  to  the  fon^^r  lifty  remainder  over 
to  a  daughter  by  a  lecond  marriage.  This  difpolition  for  life  only 
was  held  no  fatisfadion  for  the  1500  A  which  the  fon  was  abfi* 
/«//i^  entitled  to  under  the  articles.     AlUyn  v.  Alltyfty  2  Vef.  37. 

4.  By  marriage*fettlement  a  term  of  600  years  was  created,  to 
raife,  in  the  event  which  happened,  of  there  being  an  only 
daughter,  5000  A  for  her  portion,  to  be  paid  at  18  or  marriage, 
with  maintenance  in  the  interim.  Provifoj  that  if  fuch  daughter 
ihould  be  advanced  with  a  portion  in  money  or  land,  equal  in  va<« 
lue  to  the  portion  thereby  provided,  in  the  lifetime  of  the  father, 
or  if  he  ihould  give  or  leave  her  money  or  land  not  equal  in  va<« 
lue,  then  fo  much  only  (hould  be  raifed  as  (hould  make  fuch  ad< 
vancement  equal  to  the  portion.  E.  the  only  daughter,  attained 
18  in  1746.  In  1772  her  father  transferred  5300  A  Bojl  India 
annuities  to  her,  which  fum  was  decreed  to  be  a  part  fattsfa£lion  ^ 
of  the  5000  A  portion ;  and  this  dectee  was  affirmed  in  Dom.  Proe. 
Pughe  V.  Leeds^  i  Bro.  Ca»  Ch.  66.  note, 

5.  Before  marriage  a  fum  of  money,  partly  belonging  to  the 
hhufband,  partly  to  the  wife,  was  fettled  to  the  ufe  of  the  huf-* 
band  for  life ;  remainder  to  the  wife  for  life,  remainder  to  the 
children,  to  be  equally  divided  among  them.  There  were  fevei'al 
children,  and  the  money  amounted  only  to  2400  A  among  them, « 
The  father  by  his  will  gave  each  of  the  children  2000  A  and  the 
refidue  of  his  eftate  among  them.  Lord  Bathurft  decreed,  that 
what  they  took  by  the  will  (hould  be  in  lieu  of  their  portions  un<« 
der  the  fettlement.  Ackworth  v.  Achvorth^  i  Bro*  Ca.  Ci.  307. 
ffote, 

6.  iZ.  B.  having  ilTue  by  a  former  wife  one  fon,  upon  marrying 
a  fecond  wife  fettled  lands  on  himfelf  and  his  wife  for  their  lives, 
remainder  to  truftees,  to  fell  the  fame  to  his  fon  by  the  former 
marriage  for  5000  A  for  a  provifion  for  the  children  by  the  fecond 
marriage.  Afterwards,  having  three  children,  and  his  wife  being 
et$/ientt  he  by  wil]>  gave  1000  A  to  each  of  the  three  children  by 
the  fecond  marriage,  by  naitie,  and  1000  A  to  the  child  with 
which  the  wife  was  enfient,  and  charged  his  lands  with  thefe 
portions.     After  bis  death,  th^  fon  paid  the  lOPQ  A  portions,  and 
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accq>ted  the  purchafe  v  and  the  wife  dying,  after  her  deceafe,  Ae 
plaintiff,  the  only  furviring  child  of  the  marriage,  iitfiiled  to  hare 
the  purchafe  completed,  and  to  be  paid  the  5000/.  over  and 
abovcr  her  portion  under  the  wilt.  Lord  Northington  thought  the 
tedator  only  meant  to  give  each  child  an  ele^iton ;  and  that,  by 
accepting  the  legacies,  thev  had  made  their  eleAion  to  take  under 
the  will  i  and  therefore  difmifled  the  bill.  Bjde  v.  Byde^  1  Bn. 
Ca  Ch»  309*  note. 

7.  jt.  and  B.  the  paternal  and  maternal  grandfathers  of  the 
plaintiff,  upon  the  marriage  of  the  plaintiff's  father,  entered  into 
articles  of  agreement,  dated  in  1726,  whereby  ^.  agreed  to  fettle 
kia  eftate  at  C.  on  the  plaintiff's  father,  chargeable  with  the  fol- 
lowing portions  for  younger  chifdren,  namely,  4000  /•  each,  for 
one  or  two ;  or  12,000/.  equally  to  be  divided  between  three  or 
more  children,  payable  at  21  or  marriage,  which  fliould  firft  hap- 
pen, after  the  death  of  the  father.  ^.  died  in  1740.,  whereupon 
plaintiff ^s  father  took  under  the  marriage-articles;  and  by  his 
will  bequeathed  to  his  three  younger  fons  5000/.  each;  and  to 
his  daughters  the  third  part  of  his  eflates^  or  8000  /•  in  lieu 
thereof;  with  crofs  bequefts  between  his  fons  and  daughters,  in 
cafe  of  any  of  them  dying  under  age  ;  and  he  charged  the  whole 
upon  his- eftates  at  large,  which  he  devifcd  to  the  plaintiff,  bis 
cideft  fon*  Plaintiff  filed  his  bill,  praying,  amongft  other  things, 
that  his  younger  brothers,  and  his  fifter's  hufband,  might  ele&  to 
take  under  the  articles  or  the  will;  which  the  court  decreed. 
Sotmrfit  V.  Somerfit^  i  Bro.  Ca.  CL  309.  npti* 

8.  In  the  marriage-fettlcment  of  J,  B*  there  was  a  provifion  of 
8poq/.  a- piece  for  the  younger  children  of  the  marriage ;  with  a 
provifoy  that  if  the  father  (hould  advance  any  of  them  with  money 
er  lands,  in  marriage  or  atherwife^  the  value  thereof  (hould  be  dc- 
dueled  from  tl\e  portion,  unlefs  he  (hould  by  any  writing  declare 
the  contrary.  J*  B.  bequeathed  4000/.  to  his  wife  for  life*  and 
after  her  deceafe  to  his  fecond  fon  J.  B*  and  alfo  gave  him  the 
reisdue  of  his  perfonal  eftate.  Lord  Ch.  Tburkw  dire£ted,  that 
the  value  of  the  4000  /.  fubjefi  to  the  mother's  life  iotereft,  and 
of  the  refidue  of  the  perfonal  eftate  (hould  be  computed ;  and 
Keld  that  the  fame,  (which  was  afterwards  reported  to  be  of 
greater  value  than  the  portion, )  Oiould  go  in  fatisBiftion  of  it. 
JUcksnan  v.  Morgan,  i  Bro*  Ca.  Ch.  62»ii  tb.  ^9\» 

p.  Bf  msirriageTfettlement,  part  of  the  wife!s  fortune  was  ad- 
yanced  to  the  huiband  for  the  purpofes  of  his  trade,  for  which  he 
fecured  her  an  annuity  after  nis  death ;  th^  reft  was  vefted  in 
truftecs  for  the  children,  after  the  death  of  the  huiband  and  wife, 
iii  fuch  proportions  aa  the  wife  (hould  appoint.  By  will,  taking 
notice  of  the  fettlement  as  to  the  annuity  only,  the  huiband 
dire£led  the  wifp  to  relinquilh  her  claima  under  the  fame ;  and 
left  a  much  larger  fum  to  ti uftees,  the  intereft  to  be  paid  to  her 
vvhile  fole,  with  a  power  tp  difpofe  of  the  principal  among  the 
children;  1  and  in  cafe  of  no  difpofal,  the  children  to  take  the 
vhel^i    The  yr]^^  reUn^ui(he4  h^  right  under  the  (:ttlement^ 


Mr.  Baron  Ejre-^*^  The  intent  was,  that  the  wife  Ihould  relin- 
<<  quifli  fortne  children  as  well  as  herfelf,  and  althoogh  ifae  could 
«<  not  do  fO|  ftill  the  court  will  do  it.  The  proyifions  of  the 
<<  will,  therefore,  operated  as  a  fatisfa£tion  for  their  claims. 
Moulfon  V.  Mouljhn^  i  Bro.  Ca*  Ch,  82«  See  Ward  v.  Baygh^ 
3  Vef.  623.  where  an  e1e£lion  by  children  reje£ling  a  hequeit 
was  held  not  to  affe£t  their  iflue* 

10.  By  the  marriage-fettlement  of  J,  W.  his  eftates  were 
Cmited  to  himfelf  for  life^  remainder' to  his  wife  for  life,  re- 
mainder to  truftees  for  a  term  of  years,  to  raife  1 0,000 /.  for 
younger  children.  J.  IV*  by  his  will,  reciting  that  be  bad  madg 
no  provijlon  for  his  wfe  by  fettlement  or  otbimvife^  -  directed  his 
truftees  to  pay  her  600/.  per  ahn»  for  life,  and  to  raife  2000  A 
far  each  of  his  younger  children,  if  more  than  one,  whiah  be 
charged  upon  his  perfonal  eftate,  and  in  default  thereof  upon  the 
fettled  eftate ;  and  died,  leaving  two  younger  children  ;  on  whofc 
behalf  it  was  contended,  that  the  2000  A  a-piece  were  meant  as 
accumulative  portions,  and  urged  that,  had  thefe  been  dehts^ 
being  lefs,  there  would  be  no  fatisfadion.  But  Lord  Comraif- 
fioner  JJbburJt  cited  cafes  to  (hew,  in  cafes  of  portions  the  rule  to 
be  that,  whether  the.  fame  were  greater,  or  lefs  was  immaterial  $  * 
but  that  in  the  latter  cafe  it'ihould  be  only  a  fatisfaAion  pro  tofiitu 
'<  There  is  ground  to  fuppofe,**  continued  he,  **  in  the  prefenr 
**  cafe,  that  the  teftator  had  forgotten  the  prior  provifions  i  and 
*<  it  is  admitted,  if  he  had,  this  bequeft  ought  to  go  in  fatisfac* 
«  tion.  We  mud  therefore  decree,  that  the  legacies  of  aooo^ 
<<  are  in  part  fatisfaQion  of  the  portions.''     Warren  v.  Warren^ 

I  Bro.  Ca.  Cb.  305. 

11.  A»z  widow,  having  iflue  B.  her  only  fon,  and  C.  her  onljr 
daughter,  by  a  voluntary  agreement  between  herfelf  and  B,  agreed 
to  convey  lands  to  B.  he  paying  {int.  aL)  to  his  fifter  C.  as  toon  as 
he  (hould  come  into  pofleflion  of  an  eftate,  which  he  was  to  have 
on  A!s  death,  20,000/.  for  and  as  her  portion  orftrtune.  A.  br 
her  wiU  bequeathed  to  C.  20,000  /•  **  as  and  for  a  fortune^  andai* 
<<  vancement  for  her  in  life**  to  be  paid  within  fix  months  after 
her  death,  with  intereft  in  the  interim.  It  was  held,  that  C.  "was 
entitled  to  one  20,000/*  only ;  the  obje£i  and  the  amount  of  both 
the  provifions  being  the  fame.  Finch  y.  Finch ^  4  Bro.  Ca.  Cb*  38.  , 
I  Vef.  jun.  534.  S.  C»i  S.  P.  in  Smith  y.  Camelford^  2  Vef.jum* 
£98. 

Where  a  bequeft  by  a  parent,  or  one  in  toco  parentis^  (haH  J>e 

prefumed  to  be  fatisned,  and  revoked  by  the  fubfequent  gift 

of  a  portion,  fee  (Y.  i\fupra^  pajjim. 
That  a  gift  to  a  child  in  fatisfaClion  of  all  claims  will  not  bar 

its  dtftributive  (hare  of  a  relidue  vndifpofed  of,  feeySr.  i. 

pt*  i^'fupra. 


/ 


382  '  Def)iff« 

Si3.  2.    Id  refpc£l  of  tie  Time  ofPajnunt. 

'  N\  I.     To  a  Creditor,  or  Wife. 

1.  W.L.  to  reward  the  good  fervices  of  A,  M,  gate  her  a  bond 
for  300  /.  and  intereft,  and  afterwards  paid  her  loo/.  of  it.  He 
then  made  his  will^  and  gave  all  his  lands  in  B.  for  a  term  of  years^ 
upon  truft  to  raife  and  pay,  nvithin  two  years  after  his  deaths  to 
A.  M.f  200 /•  And  he  alio  devifed  other  lands  for  another  temi 
of  years,  on  truft  to  pay  200  /.  to  A.  M.  within  one  year  after  his  death* 
The  Mafler  of  the  Rolls  inclined  to  think  thefe  legacies  contin- 
gent, and  that,  if  the  legatee  had  died  before  the  times  of  pay- 
ment, they  would  have  funk  into  the  land ;  and  the  rule  of  ademp- 
tion not  extending  fo  far  as  to  take  in  a  contingent  legacy,  he 
decreed,  that  they  were  not  in  fatisfa£lion  of  the  bond.  NicbolU 
T.  Judkn^  2  Atk,  300. 

2.  Js.  G.  bequeathed  2000/.  to  tniftees,  to  pay  the  intereft  to 
his  wife  for  life,  and  after  her  death  the  principal  to  his  fon,  whom 
and  two  others  he  made  his  executors.  The  fon  made  his  will 
without  any  reference  to  his  father's,  and  thereby  gave  10,000/. 
to  other  ^tru (lees,  to  pay  the«intere(l  to  his  mother  for  life,  and 
then  the  principal  to  go  to  the  children  of  his  fifter  S.,  and  he 
charged  it  upon  his  real  and  perfonal  eftate,  to  be  paid  to  the 
truftees  within  a  month  after  his  death,  A  queflion  was.  Whether 
die  intereft  of  the  10,000/.  was  intended  in  fatisfafiion  of  the 
mtereft  of  the  2000/.  i  Lord  Chancellor  held  not,  fince  it  wat 
the  rule  of  the  court,  that  a  legacy,  to  be  deemed  a  fatisfadlioni 
mud  take  place  immediately  after  the  teftator*s  death;  and  al- 
though the  payment  was  here  poftponed  only  for  a  (hort  time,  ftili 
that  made  no  diflference  ;  and  his  lord  (hip  diftinguiflied  between 
fAic  cafes  of  fatisfa£lion  of  dehs  and  fatisfa£lion  of  portions,  faying 
the  latter  had  gone  further ;  for  that,  where  the  provifions  moved 
from  the  father  to  the  fame  perfons,  and  for  the  fakne  purpofes» 
the  court  would  overlook  little  circumftances  of  time  as  to  the 
payment,  if  it  appeared  to  be  a  double  portion.  C/erk  v.  Sewell, 
3  Ati.  96. 

3.  Upon  marriage  the  hufband  gave  a  bond  to  truftees  to  leave 
the  wife  300/.  (being  her  fortune,)  payable  in  a  months  in  cafeflie 
funived  him.  By  his  will  he  gave  her  500/.  payable  within  fix 
months  after  his  deceafe^  and  feveral  fpecific  legacies.  Lor^Chan- 
ceMor  Thurlow  held,  that  the  legacy  was  not  a  fatisfadioa  for  the 
300  /.  fecured  by  the  bond.  He  relied  much  upon  the  difference 
in  the  time  of  payment,  as  taken  in  Clerk  and  Sewell^  pL  2.  fup»  and 
he  diftingttiflied  this  cafe  from  that  of  portions,  where  the  father, 
being  bound  to  make  a  pvovifion,  is  conGdered  as  having*^  by  the 
legacy,performed  that  obligation,  and  alfo  from  Biandyy.  Whitmore, 
and  Lee  v.  UAranda^feB.  i.  n.  i»  pi,  6.  fup,  where  the  wife 
being  entitled  to  adminiftration,  the  fund  was  veiled  in  her  before 
the  time  at  which  the  covenant  was  to  be  performed.  Hayna  v« 
Mico^  I  Bro*  Ca,  Ch,  i  iff.    See  Cantie  v»  Morris,  ib.  133.  note. 


2?etif?^  .   .  ^gj 


N.  2»     To  Children^  &c.  in  refpeB  g/*  Portions. 

t •  jR.  B.'on  his  marriage  in  x  7 1 3,  izvAzii  Exchequn-  annuities  for 
99  years  to  the  amount  of  300/.  per  annum ^  in  truft  for  himfclt  for 
life,  remainder  for  his  wife  for  life,  remainder  for  his  children,  in 
fuch  manner  as  he  Ihould  appoint.  By  the  marriage  there  was  only 
one  child,  a  daughter.  In  1 720  R.  B,  devifed  all  his  real  and  per- 
fonal  eftate  to  his  wife  and  her  heirs,  charged  with  1 0,000 /•  as  a 
portion  for  his  daughter ^  payable  at  1 8.  After  it  was  determined  that 
the  daughter  was  entitled  to  the  £;cr£^^i:i^r  annuities,  notwithftanding 
jK.  B.  'made  no  appointment,  the  queftion  then  was.  Whether  the 
10,000/.  bequeathed  to  her  by  his  will  (hould  be  taken  to  be  in 
fatisfaAion  of  thefe  annuities  r  Lord  Hardwicke  held  not ;  there 
were,  he  faid,  cafes  where  the  court  leant  again  ft  double  portions, 
as,  for  inftance,  that  of  an  elder  fon  and  more  children,  but  it  was 
otherwife  there,  in  the  cafe  of  an  only  child,  where  not  Co  exprefled 
by  the  father.  In  refpe£t  to  the  do£lrine  of  fatisfa£tions,  his 
lordfhip  faidy  the  thing  given  muft  be  of  the  fame  nature,  and  at" 
tended  with  the  fame  certainty^  as  that  in  lieu  of  which  it  is  given. 
It  was  true,  that  there  they  were  both  of  the  fame  nature,  botlx 
perfonal  eftates ;  but  the  legacy  was  fubjc£l  to  a  contingency  of  the 
daughter's  arriving  at  18,  and  it  would  be  hard  to  fay,  that  a 
mere  contingency  (hould  take  away  a  portion  abfolutely  veiled. 
Btllafis  V.  Uthwattf  I  ^tk.  426.     See  Saund.  note  ib,  '^d  edit.  427. 

2.  A.  M.  agreed,  upon  the  marriage  of  his  r)n,  to  convey  lands 
to  truftees,  to  fecurc  800/.  to  the  younger  childrci.  of  the  mar- 
riage, to  be  paid  as  the  fon  (hould  appoint,  and  for  want  of  ap« 
pointment  equally,  at  21  or  marriage.     A.  M.  afterwards,  by  his 
will,  made  a  large  provifion  for  his  fon's  cliildren,  at  their  ages  of 
25  or  marriagt^  and  then  died,  without  performing  the  agree- 
ment*    Sir  Thomas  Clarke^^^  It  is  now  a  fettled  rule  of  conflruc- 
'*  tion  in  cafes  of  fatisfadion,  that  where  a  debtor  by  his  will  gives 
••  a  larger  or  as  great  a  benefit,  there,  even  if  the  eftate  be  fufli- 
*'  cient  for  both  debt  and  bounty,  the  teftator  is  not  fuppofed  to 
"  intend  both ;  the  court  however  diflikes  the  rule  fo  much,  as  to 
'^  lay  hold  of  any  minute  circumftance  to  take  the  cafe  out  of  it*^ 
<<  as  th^t  the  thing  in  fatisfaAion  (hall  be  equally  certain  as  to  the 
'<  duration  and  commencement  of  it ;  otherwife,  though  oftentimes 
"  larger,  it  (hall  not  be  held  a  fatisfadlion.     By  the  agreement 
*'  the  children  were  entitled  to  800 /*,  by  the  will  twenty  times 
<<  as  much,  in  the  whole,  is  given  among  tl>em }  but  then  it  is  fo 
*'  given,  that  if  they  do  not  arrive  at  2;,  or  do.not  marry,  they  will 
'<  be  entitled  to  nothing.     It  falls  not  within  the  rule  of  fatisfac- 
*<  tion  to  which  the  courf^has  adhered ;  and  they  are  entitled  to 
•*  both,"     Firft  point  in  Matthews  v.  Matthews^    2  Vef.  63  <. 
See  Davie  v.  Hooper ^  i  3ro,  Par.  Ca*  351.  and  Davys  v.  Howard, 
5  a.  5C2. 

3*  T.  C.  gave  a  bond  to  truftees,  with  a  condition,  that  his 
executors  (hould|  within  fxi  months  after  his  deccafe,  pay  5000  /. 

to 


3S4  t)z\iitt 

to  tTie  truftees  for  tlie  ufe  of  a  natural  fori}  tht  intercft  to  be  a]^ 
plied  for  his  maintenance  till  21  ^  and  the  prlncipai  then  to  k  paid 
him:  but  if  he  fliould  die,  living  the  father,  or  undtt  21,  then  not 
to  be  paid.  J.  C.  afterwards,  by  his  will,  gave  15,00c/.  to. 
tru(lc;es,  to  pay  200  /.  per  annum  for  the  maintenance  of  the  fon 
////  25 1  and  then  to  pay  him  the  15,000  /. ;  but,  if  he  (hould  marry 
between  22  and  25,  and  die,  to  pay  the  whole  to  the  liTue  %  but  if 
he  died  unmarried  btfore  25,  then  the  whole  oyer.  It  w^s  con- 
tended, this  was  the  common  cafe  of  double  portions,  Which  the 
court  will  always  lean  againft ;  but  Lord  Thurlov)  faid,  the  rule 
is,  that  where  portions*  are  charged  upon  an  eftatej  which  will  go 
to  the  elded  fon,  additional  portions  (hall  be  like  laws  iinade  after 
others,  and  repeal  the  former ;  but  there  is  no  cafe  where  fuch 
proviRon  as  this  has  been  fo  held.  Here  the  bond  is  the  original 
gift ;  then  the  will  provides  for  that  only  child  and  other  rela- 
tions ;  and  as  thefe  different  provilions  veft  in  him  at  different 
times,  the  bond  is  not  fatisfied'  by  the  legacy :  and  this  decree 
was,  on  a  re-hearing,  affirmed,     jeacock  v.  Falconer ^  i  Bro.  Ca. 

a.  295. 

4.  C.  H.  in  execution  of  a  power  charged  lands,  of  which  he 
was  tenant  for  life,  with  remainder  to  his  iifue  male  in  ttriik  fet- 
tlemenr,  with  2000 /•  for  portions  for  younger  daughters,  and  in- 
tereft  by  way  of  maintenance.  '  He  had  iffue  a  fon  and  two 
daughters.  After  having  made  different  bequcfts  to  his  daughters 
by  his  will  and  two  firft  codicils  thereto,  hc»  by  a  third  codicil, 
(which  was  confidered  as  a  revocation  of  the  former  bequeftsj 
gave  each  of  them  20,000/.  to  be  equally  divided  between  them, 
to  be  paid  or  ficured  within  30  days  qf  either  of  them  being  married. 
The  quellion.  Whether  the  legacies  were  intended  as  accumulative 
provifions  for  the  daughters,  or  as  a  fatisfaClIon  for  their  claims 
imder  the  fettlement  ?  was  difcufled  much  at  length  by  the  bar, 
who  embraced  in  their  arguments  a  great  variety  of  collateral  cir- 
ctimftances  attending  the  cafe.  Upon  the  whole.  Lord  Chancellor 
Thurlow  held,  that  the  proviCons  were  conGftent,  and  that  the 
legacies  were  ^not  intended  as  a  fatisfa£tion  for  the. 2000 /• 
Hanbury  v.  Hanbury^  4  Bro,  Ca,  Ch.  352.  529. 

Where  a  bequeft  by  a  parent  or  one  in  loco  parentis  (hall  be  pre- 
fumed  to  be  fatisfied,  and  revoked  by  the  fubfequent  gift  of 
a  portfon,  fee  ( Y.  2)  fupra^  pqffim. 

fvjMM^t.  ^U.  c)  Immediate  Devifc.     What  is* 

Sec  (N.b),yi/rtf, 


Debtfe. 


385 


(W.  c)  What  is  a  lapfed  Devife. 

FXEVISE  to  -rf.,  an  only  child,  for  life ;  remainder  to  the  firll 
-*^  fon  of  her  body,  if  living  at  thi  time  of  her  death ,  and  the 
heirs  male  of  fuch  firft  fon;  renviinder  to  her  other  fons  fuccef-' 
'^vcly*  if^^v^^gt  &c.  and  their  heirs  male;  and  for  default  of  fuch 
iflue  male  to  B.  A.  had  one  foo,  who  died  in  her  lifetimey  leaving 
a  fon.  The  court  of  B.  R.  clearly,  though  reluAantly,  held,  that 
neither  the  fon,  nor  the  grandfon  took  aoy  cftate,  but  the  devife 
orer  took  place  immediately.  Denn  v.  oagjbaw,  6  Term  Rep* 
B.  R.  512.  Warner  r,  White,  ib,  519.  cited  by  Latn^ence,  J. 
S.P. 

See  (M.  c)  (N.  c),  fupra*  u 
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(¥•  c)  Lapfed  Legacy,  in  refpedl:  of  tie  Death  of  the  8v»oer  374- 
Legatee  in  the  Teftators  Lifetime.  J 

I.  dEQUEST  of  30,000/.  to  tcllator's  wife  for  life,  and.after- 
"  wards  to  be  diftributed  amongft  his  children  as  (he,  by 
deed  or  iviU^  or  infirument  in  the  nature  of  a  will^  fhould  appoint. 
The  wife  married  again ;  and,  with  the  afTent  of  her  fecbnd  hu(i- 
band,  made  a  will,  whereby  (he  appointed  the  30,000/.,  in  di£Pe« 
rent  proportions,  among  three  of  teftator^s  children.     Two  ctf  1 

them  ciled  afterwards  in  her  lifetime.  It  was  contended,  that  tht  . 
inltrument  executed  by  the  feme  covert  being  in  execution  of  a 
bare  power,  the  appointees  did  not  take  under  it,  nor  under  the. 
perfon  executing  it,  but  under  the  giver  of  the  power,  and  as  le- 
gatees ill  the  will  of  the  teftator ;  according  to  the  principle  that 
where  a  perfon  takes  by  execution  of  a  power,  he  takes  under  the 
authority  of  that  power ;  and  therefore  the  legacies  veiled  tn  the 
two  children,  who  died  in  the  wife's  lifetime,  although  they  did 
not  furvive  her.  Lord  Hardwcke  admitted  the  principle  to  be 
true  to .  certain  purpofes,  but  not  to  the  extent  contended  for. 
There  was  no  cafe,  he  faid,  to  this  efFe£l  under  a  will ;  fince,- 
whether  that  will  operated  by  way  of  giving  ajegacy,  or  inter^fk 
derived  from  the  teflator  in  that  will,  or  by  way  of  execution  of  a 
power,  or  injlrument  in  the  nature>fa  will  (as  in  the  cafe  before 
him),  which  was  the  fame,  (lill  it  was  a  tefiamentary  a& ;  and  the 
law  fays,  a  teftamentary  a  A  is  but  inchoate  during  the  life  of  the 
teftator,  from  whofe  death  only  it  receives  perfeflion.  His  lord- 
(hip  therefore  held,  that  nothing  veded  in  the  children,  who  died 
in  the  wife's  lifetime.  Duke  of  Marlborough  v.  Lord  Godolphin, 
%ref6\.       . 

a.  Feme  covert,  having,  under  marriage  articles,  a  power  by 

deed  or  will,  to  appoint  4000/.,  appointed  it,   by  will,  to  her 

nephew  6.,  he  paying  an  annuity  in  confideration  of  it.     G.  died 

in  her  lifetime.*   Ilord  Hardwiche  held  the  Appointment  to  be  void ; 

Vol.  III.  C  c  for 


J8^  t>t\ii(€. 

for  though  it  trofe  under  a  power,  it  was;i  teftamentary  difpcH 
fition,  one  of  the  properties  of  which  is,  4hat  it  is  anbttlatory,  and 
incomplete  till  the  teftatot's  death-;  nor  can  any  one»  dying  in  hi» 
lifetirne  take  under  it.  On  the  cafe  of  Burnet  v.  Hoigrave  (dated 
in  8  yin.  383.9 //«  17  ),  which  was  ufgtd  againft  his  lotciihtp,  he 
dbfenred,  that  it  was  a  eaufe  heard  by  confent,  and  not  adtetfarf, 
which  took  greatly  from  its  weight  of  opinion*  Bat,  taktttg  it  as 
it  was,  there  werefeveral  differences  \  among  which  were,  *<that 
^  iht  appointment  was  not  to  thehuiband  alone,  but  to  him,  hUs 
^  exicutors^  and  admini/trators^  and  on  trtifi  to  p/iy  thereout;  and 
'*  thlt  executors  and  adminiftrators  do  not  always  take  as  repit- 
^<  fentlcives,  bttt»  fai  Come  Snitances,  as  m  cafes  pur  autre  w,  as 
^  Aew  fpecial  occupants  (  and  if  they  took  fc  as  t<>  be  further 
^  perfons  taking  the  truft,  in  that  light  it  was  different;  and  the 
^  court  rather  did  this  in  fupport  of  the  ttuft,  one  of  the  e^ui^ut 
^  trufls  being  then  living,  nor  could  he  be  defeated  by  the  death 
^  of  truftee  in  teftator's  lifetime."  fiut  his  lordfliip  coRcluded 
witti  fcyin^f  that  the  cite^d  cafe  was  but  a  fi^gle  One,  and  contrary 
to  the  general  reafoning  he  had  gone  upon.  Oke  t.  Htath^ 
I  Vef.  135.     Second  point  in  Maddifon  v.  jtndrefp,  it,  57.  S.P. 

3*  Teftator  gaye  the  refidu^of  his  eftate  to  his  executrix,. or  iifr 
inecutors^  adminijlrators^  or  ajftgns^  and  appointed  £•  his  t^cecuirmt 
who  died  in  his  lifetime.  Mr.  J.  fTrighi,  at  Are  Rolls,  held, 
that  the  bequeft  was  made  to  E.  as  executrix,  and  the  fubfequent 
words  Qiould  be  rejeAed ;  and  then  having  lapfed,  it  mull  go  it> 
the  next  of  kin.     Stone  v.  Evans^  2  Atl.  86. 

4.  **  I^dlvc  the  (everal  legacies  followmg,  lAAch  I  will  fliall 
**  be  paid  to  the  fevcral  perfons  hereafter  mentioned^  and  that 
.«'  if  any  of  ihem  Ihould  die  before  the  fafme  fhould  become  due 
**  and  payable,  I  will  that  they  Qiall  not  be  deemed  lapfed  lega- 
^*  ciea**.  rrhen  the  teftatrix  particuhtifcd  the  feveral  legatees, 
and  faidy "  to  A.  and  to  her  executors  and  admi^ifirators  I  give  50*/." 
A.  died  in  the  teftatrix's  life-time.  Lord  Hardnvicke  thought, 
that  in  a  bequeft  to  A.^  though  the  teflator  fiK>uld  (hew  an  inten- 
tiouy  that  the  legacy  {hould  not  lapfe  if  A.  (hould  die  before  him, 
yet  this  was  not  fuflkient  to  exclude  the  next  of  kin ;  bur,  in  the 
cafe  before  him^  the  event  of  a  lapfe  was  provided  againft  in 
exprefs  words,  and  fubfequent  to  this  was  a  legSiey  to  A.y  her 
tnecutors  and  adminiftrators ,  fo  that,  in  cafe  of  her  death  before 
the  teftatrixi  other  perfons  were  named  to  take,  which  made  a 
difference.  And  he  decreed  for  A.^s  adminiftrator..  SiUej  r* 
Coot^  3  Ath  572.    See  Bridge  v.  Abbots  3  Bro.  Co.  Ch.A^ 

5.  *<  I  likewife  forgive  my  fon-in-law,  R.  C^  a  debt  df  joo/. 
<<  due  to  me  on  bond,  and  all  intereft  that  (hall  be  due  for  the 
**  fame  at  my  deceafe,  and  I  defire  my  executor  to  deliver  up  the 
**  bond  to  be  cancelled."    R.  C.  died  m  the  lifetime  of  tjidtdb- 

.  trix.  Held,  the  legacy  was  not  lapfed,  but  that  jRi^  CJs  daughter, 
and  reprefentative  ought  to  have  the  benefit  of  this  difdmigt  of 
the  debt:   and  the  bond  was  dire^ed  to  be  delitered  up.tq  te 

cancelled.    Sibtborp  v.  Moxom,  j  Atk.  '580*    l  f^f  ^*  S>^ 

IS  ^Tl 


6.  <'  I  give  to  my  kinCman^  N.  D.,  the  fum  of  400  /.>  which 
'<  he  owes  me  on  mortgage  of  his  eftate  in  5. :  and  I  further 
**  order  my  executor  to  give  up  all  bonds  owing  from  him  to 
*'  me,  and  which  (hall  be  found  in  my  cuftody  at  the  time  of 
*'  my  dcceafe,  together  with  all  intercft  due  thereon/'  The 
mortgage  debt  was  alfo  fecured  by  bond ;  beCde  which|  N,  D. 
was  mdcbted  to  the  teftator  on  another  bond  in  200  L  Both 
bonds  were  in  the  cuftody  of  the  teftator  at  his  death.  N,  D.  die4 
in  the  teftator's  lifetime.  After  great  confideration,  the  court 
held  this  to  be  a  lapfed  legacy.  The  Lord  Chief  Bargn,  in  de«* 
livering  judgment,  obferved,  thnt  none  of  the  circumllanceSy 
which  could  be  fuppofed  to  diilinguifh  the  cafe  of  S'tbthorpy. 
Moxom  (pL  5.  fupra)^  from  Elliot  v.  Davenport ^  (ftated  ia 
8  Fin.  375.,  pL  7 — 9.)  occurred  in  the  principal  cafe;  that  thp 
chief  ground  on  which  Sibthorp  t.  Moxom  was  decided,  was  this^ 
viz.  that  there  was  nothing  in  the  will  to  confine  the  delivery 
of  the  bond  to  the  per/on  of  the  fon- in-law,  and  that  charge 
therefore  was  not  ancillary  to  the  former  bequeft  to  him«  but 
amounted  to  a  declaration,  that  in  all  events  the  bond  (houM  be  * 
delivered  up,  and  therefore  of  neceflity  operated  tor  the  benefit 
of  the  representative ;  that  in  the  principal  cafe  the  \^ord  ufed  by 
the  teftator  was  **^/w,**  and  not  ^^ forgive  **  and,  (what  was 
more  material)  that  the  bond  was  direded  to  be  delivered  up  to 
N.  D,  {perfonally)^  and  there  was  no  diredlion  whatever  for  de- 
livering up  the  mortgage  \  and  therefore  tin  court  faw  no  reafon 
for  departing  in  this  cafe  from  the  general  rule,  viz.  that  a  tejf- 
tamentary  difpo£tion  muft  lapfe  by  the  death  of  the  legatee  in 
the  lifetime  of  the  teftator.  Toplis  v.  Baker ^  Excbeq.  1789, 
I  P.  If.  86,  note,  $tb  edit. 

7.  <'  I  return  A.  his  bond  for  400  /.,  with  the  intejeft  due 
^*  thereon,  which  he  owes  me."  The  bond  wasa  joint  one  from 
A*  and  his  fon.  A.  died  in  the  teftator's  lifetime.  This  was  held 
a  legacy,  not  a  releafe ;  and  therefore  the  bond  renuined  in  force 
againft  A.*z  fon.    Maitland  v.  Adair,  3  Vef.jun.  131. 

See  (C.  c),  feEl.  3.  infra,  referring  to  Cafes  of  Lapfed  Shares 
of  the  Rejtdue  of  Perfonalty,  by  death  of  the  Legatee  in  the 
Teftator's  lifetime. 

(Z.  c)  Lapfed  Legacy,  [or  not] :   In  refpcft  of  Lc-  sviner  377^ 
gatees  dying  before  Day  of  Payment }  the  Charge 
being  on  Lands,  or  otherwife. 

Se9.  I.    Lapfed. 

N.  I.     Where  charged  on  a  real  or  a  mixed  Fund. 

I.  npHE  cafe  of  Hall  and  Terry,  ftaced  8  Viit.  383.  pi.  36.,  it 
^    now  reported  in  1  Atk.  50a. 

C  c  :t  2.  Teftator 
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a.  Teftator  dcYifed  all  his  lands  to  truftees  and  their  beir8,in  tnift 
to  fell  his  lands  in  M.  and  P  ,  and  out  of  the  purchafe-monc  j 
to  pay  his  debts :  and  as  to  the  reft  of  his  hods,  in  truft,  thereout 
to  pay  his  debts  and  legacies.  And  he  bequeathed  a  legacy  of 
500/.  to  his  nephew  71  P.,  to  he  paid  at  lis  age  of  i\  or  marriage. 
TIP.  died  under  2i|  unmarried.  The  perfonal  eftate  was  worth 
about  700  /.  The  lands  in  M,  and  P.  were  not  fufficient  to  pay  the 
debts.  On  a  bill,  by  the  adminiftrator  of  7*.  P.,  for  the  legacy* 
Lord  Ch.  Hardnviche  held,  that  as  the  legacy  was  charged  upon 
the  real  as  well  as  the  perfonal  eftate,  it  could  not  be  raifed,  fince 
the  legatee  had  died  before  the  time  of  payment.  In  cafes,  he  faid, 
where  legacies  were  chargeable  on  a  miied  fund  of  real  and  per- 
fonal eftate,  it  was  a  difficulty  which  always  ftuck  with  him,  that 
the  real  eftate,  which  was  only  an  auxiliary  fujid  to  the  perfonal, 
(hould  be  chargeable  in  a  different  manner,  and  not  be  liable  to 
the  fame  rules  and  determinations  with  the  primary  fecurity ; 
but  he  found  the  refolucion,  that  there  was  no  difference  between 
a  charge  on  the  real  eftate  only,  and  a  charge  on  that  and  the 
perfonal  alfo,  too  ftrong  to  be  then  fiiaken.  It  was  contended 
alfo,  that  the  court  might  fo  marfhal  the  aflets  as  to  give  a  com- 
plete fatisfadion  out  of  theperibnal  eftate ;  but  the  rule  fordoing 
fo,  his  lordfliip  faid,  would  hold  only  where  it  was  proper  to  be 
done  when  the  legacy  firft  took  place ;  and  not  where  it  was 
owing  to  a  fa£^  fubfequent  to  the  death  of  the  teftator,  and  a 
mere  accident,  as  here,  the  death  of  the  legatee  before  21. 
,  Proufe  V.  Abingdon^  I  Aik.  482,     See  Reymi/b  v.  Martin^  3  H. 

335— «• 

3.  Teftatrix  devifed  to  G.  C,  his  heirs,  executors,  ^c.  all  her 

real  and  perfonal  eftate  not  other  wife  difpofed  of,  to  the  intent 
that  thereout  her  feveral  legatees  might  be  paid  ;  and  (he  gave  to 
71  £•  2000/.,  in  truft  for  his  daughter  M.  and  he,  till  fiie  flioutd 
attain  18  or  be  married,  to  place  out  the  fame  at  intereft,  and  to 
pay  it,  with  the  intereft,  to  3f.,  at  1 8  or  marriage.  And  (he 
direded  the  2000/.  to  be  paid  to  ST.  L.  within  a  year  and  a  half 
after  her  deceafe.  7*.  L,  died  in  the  teftatrix's  lifetime,  and  M.^ 
his  daughter,  half-a-year  after  her  deceafe,  unmarried.  Lord  Hard' 
fvi^le  held,  that  the  death  of  the  infant,  before  the  time  of  payment 
to  the  truftee^  (not  that  the  latter's  death  bccafioned  any  difference) 
made  the  legacy  not  raifable ;  the  rule  of  the  court  being,  as  to  le- 
gacies out  of  real  eftates,  that,  \l  given  at  a  certain  time,  ox  payAk 
at  a  certain  time,  and  the  legatee  dies  in  the  interim,  they  fink 
into  the  Inheritance  ;  fo,  if  given  out  of  a  united  fund  of  real,  and 
perfonal  eftate,  the  conftru£lion,  he  added,  is  the  fame.  Van  r. 
Clarky   I  Ath.  jro. 

4.  7.  C,  purfuant'to  a  power,'  by  4eed  charged  lands  after  his 
wife's  deceafe  with  feveral  fums  of  675  /.  each,  for  the  portions 
of  each  of  his  younger  children  therein  mentioned  ;  to  be  paid  to 
fuch  children  as  (hould  have  attained  21  before  his  death,  withio 
one  ye^r  after  his  death  ;  and  to  fuch  child  as  (hould  be  under 
21  at  hi§  death,  to  be  paid  to  his  foDS  at^l^  and  to  his  daughters 
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at  21  or  marriage^ .  vjhkh  Jhould Jirft  iappm,  with  intereft  from  hin 
death  till  payment.  T.  C,  died,  and  then  V,^  one  of  his  daugh- 
ters, died  unmarried,  at  the  age  of  16.  On  a  queftion,  whether 
F,'s  portion  of  67  c/.  was  tranfmiffible  at  her  death,  or  fank  into 
the  edate,  Lord  anrdwicie  faid,  it  was  then  fettled  that,  whether 
a  portion  charged  on  land  were  given  with  or  without  intereft, 
by  deed  or  by  ivi//^  if  the  perfon  died  before  it  became  payable,  it 
ifaould  (ink  into  the  cftate.  And  he  denied  the  authority  of  Cave 
V,  Cave,  2  Vern.  508,  (ftatcd  alfo  8  Vin.  Ahr.  379.  fide  note  to 
//.  18.)  and  confidered  Jachfon  v.  Farrand,  2  Vern.  42 1.  (ftated 
alfo  8  yin.  Ahr.  379.  fide  note  to  ^/.  18.  and  li.  404.  pU  ^4.) 
as  quite  an  anomalous  cafe,  upon  which  he  laid  no  fort  of  ftrefs. 
Bcycot  V.  Cotton^   1  Ath.  552* 

5*  Bequefl:  to  truAecs  of  8000/.  to  lay  out  in  lands,  to  be  fet« 
tied  to  the  ufe  of  7*.  M.  and  the  heirs  of  his  body ;  and  for 
default,  l!fc,  upon  truft  to  raife  and  pay  to  E.  L,  2000/.  E,  L.  died, 
and  tht?n  T.  M,  died,  without  iflue.  Decreed  that  the  2000  /.  (the 
bequeft  of  which  to  E.  L.  had  been  determined  by  a  former 
decree  not  to  be  too  remote)  (hould  link  into  the  eftate,  in  favour 
of  the  heir  ;  fince  E.  L,  died  before  the  contingency  on  which  it 
was  payable.     AtUrney^General  v.  Milner,  3  Atk.  1 12. 

6.  A,  B.  by  deed-poll  direded  the  truftees  therein  named, 
after  his  death,  to  fell  his  real  edate,  and  to  divide  the  purchafe 
money  and  the  refidue  of  his  perfonal  eftate  among  his  fix  daughv 
ters  equally,  as  follows ;  viz.  the  (hare  of  each  to  be  placed  out 
at  intt:rt:ft,.and  the  intereft  to  be  paid  them  during  their  lives} 
and  afttr  their  refpeftive  deaths,  the  (hare  of  each  to  be  paid  to  , 
all  and  every  her  children  by  her  firft  hufl>and,  except  an  eldeft 
or  only  fon,  equally  ;  and  if  but  one,  then  to  fuch  only  child  ; 
to  be  paid  to  ihe/ons  at  21  y  and  to  the  daughters  at  21  or  marriage, 
with  ufual  benefit  of  furvivor(hip  :  provided,  that,  in  cafe  all  the 
children  of  any  of  the  faid  daughter,  except  as  aforefaid,  {hould 
die  before  any  of  their  rcfpcdive  (hares  (hould  become  payable  as 
aforefaid,  then  the  fliares  to  go  to  the  eldeft  or  only  fon  at  2i* 
Provided  further,  that  in  cafe  one  or  more  of  his  three  eldeft 
daughters  Jljould  die  without  any  child  or  children  living  at  her  or 
their  refpeEiive  deaths^  or  there  being  fuch  all  of  them  Jhould  die  before 
their  or  any  of  their  refpeElive  parts  or  Jhares  Jhould  become  payable^ 
then  the  part  or  (hare  of  the  fame  daughter  or  dau<»htcrs  to  go  to 
the  children  of  the  others  of  them.  A.  B»  afterwards  made  his 
will,  and  devifed  che  refidue  of  his  eftate  upon  the  fame  trulls  as 
in  the  deed.  H»  A,  one  of  the  three  eldeft  daughters,  had  ifluc 
by  her  firft  hufband,  one  fon  and  one  daughter,  both  of  whom 
disd  in  the  lifetime  of  their  mother;  the  fon  having  attained  21, 
Lord  Hardwicke  held,  that  the  mother's  (hare  never  veftcd  in  the 
fon,  but  went  over  to  the  children  of  the  other  two  fifters.  A/i- 
net  V.  Seymour,  Ambi  523. 

7.  Legacies  were  given  to  infants  out  of  land,  (charged  gene- 
rally with  debts,)  payable  at  21  ^  with  intereft  at  three  per  cent. 
One  of  the  infants  dying  before  that  agey  Sir  Lloyd  Ktnyutt  at  the 
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Rolh,  aJFter  great  con(i(feiratTOTi,  decreed  that  the  legacy  lapfed. 
Gawlerv.  Standvnch^  Rothi  1787.  1  Bro.  Ca.  Ch.  106.  n.  liar" 
rifon  V.  Naylor^  3  ib.  1 08.  S.  P. 

8.  The  mere  gift  of  intcreft  before  the  day  of  payment  will 
not  render  legacies  veftcd  that  are  charged  upon  real  eitate, 
whether  as  a  primar} ,  or  fecpndary  fund.  In  V^n  v.  CUrk^ 
I  Atk.  51a.  But,  as  to  legacies  payable  out  of  perfonalty,  it  is 
other wifi?;  kc  fee.  2.  n.  l,  pi,  17.  rtfeq>  infra. 

9.  Where  a  legacy  is  charged  upon  a  mix-d  fund  of  p^rfonal, 
and  real  eftatf ,  if  the  perfoual  afTets  are  fuificient,  the  legacy  is 
payable,  though  the  legatee  die  before  the  day  of  payment; 
otherwife  if  the  legacy  be  out  of  a  real  eftate  only.  In  Richardfon 
▼.  Greefe^  3  Ath^  69.  S.  P.  in  Sherman  v.  Collins ^  ib,  320.  See 
alfo  Cox^s  n.  i.  in  2  P.  Wms.  611.  and  ButL  note  !•  Xlo.  Litt. 
237.  J. 

N.  a.  Where  payable  out  of  Perfopal  Eftate. 

I.  *<  jN  legacies  there  is  a  known  di(lin6lion  between  the  time 
*  "  being  annexed  to  the  fubjlance  of  the  gift,  and  to  the 
<«  payment.  If  complete  words  of  gift  direft  the  executor  to  pay, 
••  the  other  words  only  fix  the  time  of  fuch  payment,  and  then 
"  the  legacy  vefts  and  is  tranfmiflible,  though  the  legatee  (hould 
'*  die  before  the  day  of  payment,  as  a  legacy  given,  to  be  paid  at 
*<  11.  But,  if  the  time  be  annexed  to  the  fubjkxnce  oi  the  gift, 
"  as  a  legacy,  ^  if*  or  ^  when*  he,  (hall  attain  21 »  it  will  not 
*»  veft  before  that  contingency."  By  Lord  Mansfield^  in  Gofs  r. 
Nelfony  I  Burr.  227. 

2.  A.  bequeathed  to  his  daughter  200/.  to  be  paid  her  at  the  time 
cf  marriage^  or  within  three  months  after  /  provided fbe  married  with 
approbation  of  his  two  fans.  And  he  willed,  that  (he  fhould  yearly 
receive,  till  (heihotild  marry,  %2/. ;  and  that  his  leafehold  eftate 
fhould  ftand  charged  with  the  payment  of  the  12 1,  per  ann.^  and 
of  the  200  A  when  the  fame  (hould  become  due ;  and  he  devifed 
the  fame  to  his  fons  fubjeft  thereto.  The  daughter  died  after  21, 
but  without  being  married.  Bill  for  the  legacy  by  her  adminiftra- 
tor,  who  contended,  that  the  12/.  per  ann.  was  in  the  nature  of 
intereft  ;  but  this  was  denied ;  and  it  was  determined,  that  the 
legacy  never  vefted,  the  condition  not  having  been  performed; 
and  Lord  Hardwiche  exprefTed  himfelf  the  more  fatisGed  with  his 
decree,  becaufe  the  legacy  appeared  intended  as  a  portion*  Atkins^ 
V.  HiccochSf  I  Atk,  500. 

3.  Teftator  bequeathed  the  intereft  of  1500/.  to  his  brother 
C.  B.  for  life,  and  after  C.B.V  death  he  gave  the  1500/.  to  his 
younger  fons  and  daughters,  (hare  and  (hare  alike ;  but  in  cafe 
he  fhould  have  only  daughters^  then  unto  and  among  the  younger  Jaugh^ 
ters^  and  to  be  paid  to  thtm^  all^  each^  and  every  of  them^  at  and 
when  they  fhould  have  obtained  21  years.  But  no  elder  fon,  if  more 
than  one  fon,  nor  any  elder  daughter,  if  there  (hould  be  only 
daughters  of  C.  jB.'s  living  at  his  deceafe^  to  have  any  (hare  in  the 
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nudc^  and  had  afterwards  another  fon.  L.,  one  of  the  dayghtefs, 
married,  and  attained  21  but  died  before  her  father,  ft  was 
determined  that  L,y  not  having  furvived  her  father,  her  (hare*  i^ 
the  1500/.  did  not  veft,  although  (lie  attained  2i.  Bith'^gjlfj  r. 
trUJjf  -^  Jik.  219. 

4.  Sir^^.  £.  bequeathed  to  his  grand-daughter  A,E.  1500//, 
to  be  at  her  own  difpofal,  in  cafe  Jbe  maYrUd'  noith  the  ronjent  of 
certain  perfons.  ^.E.  died  at  14,  unmarried.  The  marriagii 
was  here  Iield  to*  be  a  Qoodition  precedent ;  and^  a$  that  eVenf  - 
never  happened,  the  legacy  did  not  veft.  Eitoii  y.  E/tQff,  j  Atk. 
505.   I  Vef.^.  I  JVilf.  159.5.  C. 

5.  A  beqiteft  of  the  refidue  of  perfonalty  (fubjef^  to  a'precedin^ 
truft,  which  failed)  to  4  $  ivheti  /be Jhould attain  2T|  ^as  held  tf^ 
be  lapfed  by  A*\  death  under  21.  Ix^  Half  v.  Coy,  3  Bro.  Cif. 
Ch.  386. 

The  four  nefct  cafes  are  exceptions^  founded  on  their  refpeEtvoe  pat' 
ticular  circumflances^  to  the  general  rule  Jlated  in  pL  I ..  fup.  and 
adhered  to  in  the  cafes  Jiated  in  fee.  2.  «.  2.  inf.  pU  2.  j.  7,  8,  9, 
|o,  II, 

6.  Gift  by  wilt  of  real  and  perfonal  eftate,  in  truft  tQ  accamu-  lo  Spuutr 
late  the  produce,  unlefs  teftator's  daughter  Oioi^ld  furvivc  her  •:  ^{***» 
liulband,  9nd  then  to  pay  her  the  fame  for  her  life ;  and  after  her  ^e  Mafer 
deceafe^  to  divide  the  property  equally  among  her  ifllie  ;  but*  that  of  the  Roilt 
iiivi(ian  to  be  only  when  the  youngejl  of  them  fhouldhe  21  years  t>ld  i  L*^j2r!l/ 
ofhdifany  of  them  were  then  dfiad^  and  bad  lejt  lawful  iJTue^  th,en  the  ^a»  for  «- 

fuardian  of  that  iffue  to  receive  his  (hare;  but  if  his  daughter  verfingthe 
appenedio  die.  without  any  child,  or  the  youngeft  of  theqfi  (houtd  J^^^j? 
not  arrive  to  21,  then  his  (hare  to  go  to  four  perfons ;  andif  an^  Luf^i'and 
of  them  fliould  be  then  dead,  to  the  furvivors.     At  the  making  ^'sued  very 
of  the  vfUlA.  the  daughter  had  one  child  5.,  (to  whom  the  J![,7JiHj. 
teftator  ftood  godfather)  who  afterwards  attained  21,  martie^,  but  that  he 
^nd  had  four  children ;  but  both  J5.  and  her  children  afterwards  underftoodit 
died  in  A,\  lifetime.     On  the  death  of  A.  the  hulband  of  B.  "^y'^^^"^ 
claimed  the  property,  in  right  either  of  B.  or  of  her  ifiue  by  him.  Tbmriow  ia 
But  Lord  Batburfi  (decreed  in  favour  of  the  ulterior  tdevifeqi.  ^'^  »• 
From  Miis  decree  the.  hufband  appealed ;   contending  that  the     - 
property  yeded  abfolgtely  in  B.  his  wife,  on  her  attaining  21, 
fubjeck  to  hc^  mother's  right, to  the  produce  for  life.    He  aRb 
infifted  on  his  claim  :^s  reprefentative  of  his  children,  ^ho  fur- 
vived B.  the  mother,  and  who,  if  it  had  not  vefted  in  B.,  mud 
have  taken  ;  the  will  providing,  that,  if  the  parent  died  before  the 
time  of  vefting^  the  child  (hould  take.     On  the  other  fide  it  was 
argued,  that  the  whole  Xnnox  of  the  will  indicated  an  intention 
that  no  perfon  fliould  take  any  t^.anfmi(nble  (hare,  before  his  or  her 
right  of  enjoyment  in  poiTeflion.  took  place.    In  no  claufe  were 
the  words  execiitprf  or  adminijlrflt^s  ufed,  or  any  other  Words 
denoting  a  legal  jeprefeutation,   or  a  tranfmiffion  of  a  vefted 
legacy  -,  but  always  words  of  fubftitution,  introducing  the  iflbe 
in  the  place  of  the  parent,  and  one  donee  in  the  room  of  another. 

Cc4  Tfcat 


39*  Dctjfre. 

■  • 

That  the  words,  '*  iff^J  daughter  happen  to  die  vnthout  any  ehUi^ 
which  introduced  the  bequcft  overj  could  oot  meani  if  (be  hap- 
pened to  die  xmthout  having  ever  had  any  child « for  that  events  he 
J^iew  could  not  take  place,  (he  having  a  child  living  when  he 
made  his  will ;  and  they  therefore  meant,  if  (he  died  without  anf 
eitiihi. living  at  her  death.  And  the  decree  was  affirmed.  TUcl^ 
mjfe  V.  Liege^  7  Bro.  Ca.  Pari.  223.      Sec  Billingjley  ▼.  Wilis^ 

.    7»  Teftator  devifed  his  real  eftate  to  Jkf.,  his  heir  at  law,  and 

his  iffue  male,  in  ftri£l  fettlement ;  and   in  default,  iic,  in  truft 

to  be  fold  \  and  he  willed,  that  the  money  arifing  by  fnch  fale 

.or  fales.  (huuld  be  equally  diftributed  among  the  three  fons  and 

daughter  of  his  late  niece  ^.,  er  ihefurvivors  or  furvlvor  of  them. 

Two  of  the  children  of  A.  died  in  the  lifetime  of  M,  the  heir  at 

law,  who  afterwards  died  without  iffue.     It  being  held,  that  the 

produce  of  the  fale  dire£^ed  by  the  will  was  to  be  confidered  as 

perfonal  eflate,  the  iitit  point  was,  Whether  the  (hares  vcftcd  at 

^e  death  of  the  teilator,  or  of  M*  i    Lord  Chancellor  Lcugh- 

^borough.-^*'  This'isacafe  of  real  eftate,  to  be  converted  into 

.    *^  money  at  a  given  period.     I  think  it  in  general  true,  that  thefe 

<*  words"  (f.^.  of  furvivor(hip}  *<  will  not  prevent  the  vefting  at 

.<(  the  death  of  the  teftator;    but  the  circumftances  of  the  will 

**  give  it  a  very  different  cffcA.     In  this  will,  the  penning  of 

-    '  ^^  which  is  very  particular,  when  once  you  fix  his  intention,  that 

**  they  (hall  take  it  in  money^  which  is  clearly  the  fenfe  of  this 

<^  will,  there  is  no  gift  till  the  diftribution :    the  obje£k  df  the 

'^'  distribution  is  pointed  out  to  be  among  the  perfgns  named,  or 

f*  the  furvivors  or  furvivor.      That  excludes  the  poflibility  of 

*'  taking  in,  asobjefls  of  the  diftribution,  perfons  who  are  dead.** 

Brograve  v.  Winder^  2  Vef.jun,  634. 

8«  CequL'ft  of  refidue,  to  he  equally  divided  among  teftator's 
fo^r  children  i  but  the  (hare  of  J,^  who  was  one  of  them,  to  be 
in  veiled  for  her  feparate  ufe  for  life,  and  the  principal  for  her 
child  or  children  at  her  deceafe^  if  more  than  one^  fhare  and  fhare 
alike :  provided,  that  in  cafe  any  of  his  faid  children  (hould  die 
befort  their  legacies  (hould  become  payable,  without  having  any 
l^e,  their  (hares  (hoUld  go  to  the  furvivors  of  them :  provided 
urthor,  that  in  cafe  any  of  his  children  (hould  die  before  their 
Ibares  (hould  become  payable,  leaving  any  child  or  children^  then 
the  child  or  children  of  fuch  his  faid  children,  tuho  Jhoutd  furvive 
their  /aid  parent^  (hould  be  entitled  to  the  (hare  of  their  faid 
parent.  At  the  date  of  the  will  J.  had  three  children,  who  all 
furvived  her.^  at  the  death  df  the  tcftator  (he  had  three  others, 
and  three  more  after  his  death.  Of  thefe, Jattcr  fix,  three  died 
in  her  lifetime  ;  and  their  father  claimed  their  (hare  as  their 
reprefentative.  The  Maftef  of  the  Holts  grounded  his  opinion 
chiefly  upon  the  circumftance  of  J*  hati'idg  three  children  living  at 
^he  execution  of  the  will.  He  faid,  that  if  it  had  veftcdm  diem, 
^nd  they  had  died  before  the  teftator,  it  would  have  lapfed.  In 
^nera],  he  admitted  the  conftrudion  oughf  to  be  in  favour  of 


ik 
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ffie  ▼efting ;  and  upbn  the  circumftances  only  he  thought  thtj 
did  not  veft  in  the  cafe  before  him.  The  teilator,  he  ofoCsnred, 
anxioufly  ftipulated,  that,  if  there  was  only  one  child,  it  Ihouid 
go  to  that  one.  It  was  impoflible  that  he  could  mean  the-  three 
then  living  to  take  veiled  interefts,  which,  in  cafe  of  thoir  death 
before  himi  would  have  made  it  an  undifpofed  of  refidue.  He 
meant,  at  all  events,  to  difpofe  of  that  reGdue.  Nothing,  there- 
fore, veiled,  till  the  death  of  their  mother.  But  his  Honor 
telied  entirely  upon  the  fpecial  circumftances ;  for  be  thought  a 
gift  to  a  child,  and  at  her  deceafe  to  her  children,  without  any 
thing  elfe,  would  give  it  to  all  the  children  (he  might  ever  have. 
He  held,  therefore,  that  the  fliare  of  J.  was  dtttribtttable  in 
fixths,  and  the  father  was  not  entitled,  spencer  v.  Bullock,  2  Vtf. 
jun,  687. 

See  Vtner  t.  FrgneU,  ftatcd  (X.  b),/«^./tf.  I.//  3.  where  there  wa«  1  gift  (0  the  chUHrcn  ofjf, 
equally  i»  he  diviM.  One  of  rhem  dying  in  the  Cef^ator*s  lifetime,  ic  wm  cofueaded,  that  a  third  d 
the  ItgacjT  was  lapfedi  but  ic  wat  held,  that  the  tcftaor  neast  Jinb  ftrftnt  atjbwid  U  children  «^A. 
si  bii  demth* 

9.  Teftator  gave  to  jf*  the  dividends  of  500  /.  three  per  cents* 
until  he  (hould  arrive  at  the  full  end  of  31  years,  at  which  time 
he  direfied  his  executors  to  transfer  to  him  the  principal  fum  of 
500  /.  of  her  three  per  cents,  for  his  own  ufe.  Ji.  died  before  32. 
For  hts  perfonal  rcprefentative  the  eftablifhed  diftinCiion  between 
if  and  when  was  relied  upon  ;  but  Lord  Chancellor  Loughborough 
held  the  legacy  was  lapfed,  there  being  no  gift  of  the  principal, 
but  in  the  dire£lion  to  transfer  at  a  period  which  never  arrived. 
As  to  the  dividends,  he  faid,  they  were  a  diftinA  legacy ;  in 
other  cafes,  where  the  gift  of  them  rendered  the  legacy  veiled, 
both  the  thing  and  the  profit  of  the  thing  was' given;  but  here 
the  fund  was  only  to  be  taken  out  at  a  future  period,  while  in 
the  mean  time  the  bulk  remained  with  the  rcfiduary  legalee. 
Batsford  V.  Kebbell,  3  Vef.jun,  363.  Where  legacies,  payable  in 
fufuro,  (hall  be  veiled  by  a  gift  of  intercil  or  dividends  in  the 
interim^  kcfec,  2.  n,  2.  pi,  17.  et/rq.  infra, 

10.  Bequeft  of  refidue  to  ji,  and  n,,  two  grandfons  by  a 
deceafed  fon,  and  C,  a  grand -daughter,  by  a  deceafed  daughter, 
equally';  the  (hares  of  ^.  and  B,,  with  the  intereft  or  accumu- 
lations thereof,  after  a  dedudion  for  their  maintenance  and 
preferment,  to  be  paid  to  them  refpe£lively  at  the  age  of  2 1  i 
that  of  C,  With  the  intereft  or  accumulation  thereof,  at  21  dr 
marriage  ;  and  if  C.  died  under  21  and  unmarried,  her  (hare  to 
be  equally  divided  between  A,  and  B, ;  and,  in  cafe  of  the  death 
of  either  of  them,  the  whole  to  be  paid  to  the  furvivor ;  and  if 
either  of  ^.  and  B,  died  under  21,  his  (hare  to  go  to  the  furvivor 
of  them  ;  s|nd  if  both  ji.  and  L'.  died  under  21,  and  C.  under  21 
and  unmarried,  the  whole  of  their  refpedive  (hares  to  go  over. 
yf.  and  B*  both  died  uqder  21  :  C.  attained  21.  The  queftion 
was,  "Whether  C.  or  the  reprefentatives  of  the  furvivor  of  A,  and 
B'  was  entitled  to  their  (hares  i  Sir  R.  P,  Arden,  at  the  Rolls, 
admitted  a  flrong  intent  appeared,  that,  in  cafe  of  their  deaths 
poder  2  T ,  their  fliares  ihouid  go  to  C.  et  vice  verfd ;    but  the 

telUtor    . 
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teftiltor  lud  0filj  ptondcd  for  the  death  of  Miiir  grandfoa  under 
2I»  trnl  the  de)itb9  of  all  three  :  he  had  not  adverted  to  the  prccife 
enrent  which  bad  happened*  the  deaths  of  both  the  grandfonSf 
Imng  C.J  nor  coqld  his  Honor,  though  he  had  a  great  dcfire, 
fupply  it.  The  gift  then  to  the  furvivor  remained  in  fuU  cffcSt* 
And  he  dccbred  thie  representatives  of  the  furvivine  grandfon 
eodtled  to  two  thirds.  Butj  on  an  appeal  bj  C  from  tnis  decree^ 
Lord  ChanceUor  Lot^bhr^b f^siftct  remarking  the  abfordity  of 
fuppofing  an  intent  to  veft  it  in  the  furvivor  of  the  graadfons 
dying  .under  2i,  for  the  fole  purpofe  of  taking  it  from  C,  while 
at  the  fjime  time  nothing  w^s  to  veft  on  one  of  them  dying  unxler 
2 19  or  on  all  three  dying  under  ai*  (C.  being  unmarried)  denied, 
chat  the  words  gave  an  abColute  inteveft  to  the  furvivor  of  jt.  and 
B.  According  to  the  ufuai  diilindlion  between  a  gift  at  21,  and 
a  g\it  payable  at  21,  the  bec^uefts  would  be  vefted;  but  this  part 
was  not  to  be  taken  alone.  By  the  fubfequcnt  words  nothing  was 
SVven-tJH  the  period  of  ma}ortty  bat  maintenance,  and  then  only 
« commenced  the  difpofition  of  the  principal,  Therefore,  faid  his 
locdihipi^  it  is  a  necefiary  term,  that  the  perfon  to  take  as  a  grand* 
£911 /ball  1^  in  a  (Late  of  majority.  The  rule  then  that  cmbarraficd 
|£/  Mqfter  pftbe  Rolls  did  not  fetter  the  court.  And  \m  tordihip  re« 
ycf  fed  that  part  of  the  decree  that  declared  it  a  veiled  iotereK*  And 
)ie Jieiu held,  that  the  grand- daughter  was  entitkd,  by  implication, 
19  the  whole.  MackeUs.WinUry  3  Vef^jun.  236.  536.  See  S.  C^ 
(tatcd  more  fully  as  to  the  latter  point  in  ^B.  d),  pL  7.  wfreim 

£a?.  2.    Vefted. 

N.  I.     Wbere  cbarged on  a  real  or  m  mitedjintd. 

«•  Tefiator,  having  two  fons,  G.  and  C,  and  one  daughter, 
devifed  different  eftates  to  his  two  fons,  and  their  refpe£liye  iflue 
iil^lej  with  crofs,  remainders  between  them;  and  declared,  that, 
if  G  (l)ould  die  without  iflue  living  at  his  death,  wbereby  bis  ejlaie 
'  Jbuiid^come  to  bis  irotber  C.,  then  C.  ihould  pay  to  the  daughter, 
within  one  year  after  the  brother's  death,  if  then  living,  ^oco/. 
and  that  the  eftate  fo  coming  (hould  be  charged  with  it.  Then 
followed  a  declaration,  verbatim  (imilar,  for  raiGng  2000  L  on 
Cs  death  out  of  his  eftate,  in  like  manner.  G.  died,  leaving 
two  fons.  Afterwards  C  died  without  iflue.  Decreed,  that  the 
daughter  fhould  have  2000/.  raifed  out  of  C's  efiate,  although  it 
never  came  to  G.  himfelf;  fince,  by  th^words,  *<  whereby  his 
**  eftate  (hould  come,''  (fc»  it  was  not  merely  meant,  that  C's 
eftate  (hould  go  to  G.  perfonally^  but  to  his  line.  Tollett  ¥.  ToUdt^ 
jtmhL  177.  194.  Second  queftion  in  Miles  y.JLeigh^  i  ^1.573. 
^P.  See  Mo  Marbs  V.  Maris,  J  Stra.  lap.  und  Hill y» Brmigb^ 
ion,  3  Bro*  Ca,  Cb*  180. 

2.  jT.  C.  bequeathed  to  each  of  his  daughters^  J.  and  jD*,  1  ooo/>, 
to  be  raifed  and  paid  to  them  immediately  a/ier  bis  no^ss  diceafc^ 
cue  of  his  manors,  ^c  in  T^  with  intereu  from  his  wife's  death 
until  the  faid.fums  (hould  be  paid  to  his  daughters,  or  tber  rt^ 

fpiaive 
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J^fHve  neieutarsfodminj/fratorff  w  affigns :  and  in  cafe  either  of 
theixi  died  before  hinrii  then  the  furvivor,  her  executors,  isfc. 
was  to  receire  all  th^  funis  before  devifed  out  of  his  fatd  lands  ; 
and  tnftich  cafe^  the  part  of  the  daughter  fo  dying  Jbmld  not  Jink  $nt0' 
the  efidte^  hut  fhould  remain  and  be  rt^fed  fir  the  benefit  of~  his  fitr*^ 
^ving  daughter.  The  teftator  left  one  fon  and  two  daughters^ 
one  of  whom  died  in  the  lifetime  of  her  mother*  The  looo/.* 
was  decreed  to  be  raifed  and  paid  to  her  adminiftratori  notwith* 
ftanding  the  mother  furviTcd ;  (ince  the  time  mentioned  in  the 
will  was  not  annexed  to  the  fuhftance^  but  to  the  payment  of  thc^ 
kgacy ;  and  Lord  Hardwicke^  after  noticing  that  the  daughter's 
reprefentatives  were  expr^-'fsly  named,  added,  that  he,  in  a  great 
degree,  founded  his  opinion  on  the  claufe  direfting,  that  if  one 
daughter  died  before  the  teftator,  her  ihare  ihould  be  raifed'  for 
the  furviving  daughter ;  for  if,  even  in  th  it  cafe,  the  legacy  was 
not  defigned  to  (ink,  a  much  ftronger  reafon  was  there  to  hifer^ 
that  he  did  not  defign  it  ihould,  when  the  daughter  furvitrcd  him. 
And  a  difference  was  taken,  in  favor  of  raifing  the  legacy,  where 
the  time  of  payment  appeared  to  be  poftponed  from  the  circum- 
ftanees,  not  of  the  legatee  but  of  the  fund*  Lowtber  v.  Condon^ 
2  Atk.  127.  130.     Fry  ▼.  Fry^  i  Bro.  Ca.  Ch.  tgl.  note  ^.P. 

3.  Lands  were  devifed  to  5.  till  T,  attained  the  ag^  of  2f, 
and  then  to  7*.  and  his  heirs ;  on  condition  that  he  paid  £.  H.  60  L 
within  t'wo  years  after  he  attained  23.  E.  H.  lived  till  7*.  attained 
23^  but  died  within  a  year  after.  The  legacy  was  decreed  to  be 
raifed  and  paid  to  E.  HJs  reprefentative ;  it  being  obferved,  that 
the'teftator  appointed  two  years  after  T,  attained  23  for  raifing 
the  money,  merely  for  the  convenience  of  the  eftate.  Ernes  t. 
Hancocit  2  Atk.  507.  Embrey  v.  Martin^  Ambl.  230.  and  Man^ 
ning  V.  Herbert^  Ambl.  575.  S.  P. 

4*  7-  C.  gave  to  each  of  his  daughters  A,  and  M.^  300  /-  fb  be 
paid  them  by  his  executor  J-  C,  when  he  fhould  attain  his  age  ofl6s 
but  the  teftator  willed,  that  they  fiould  net  be  entitled  to  anjinterefi 
fur  the  faid  Jams  before  the  fame  fiould  become  payable ;  and  he  alfo 
'  willed,  that  his  two  clofes  in  S,  (bould  with  his  perfonal  eftate 
be  liable  to  the  payment  of  the  faid  fums  to  his  two  daughters,  at 
the  time  above  mentioned.  Both  daughters  attained  21,  but  died 
before  J.  C.  attained  26.  Lord  Hardwicke.-^^^  The  legacies  are 
«*  given  generally,  to  be  paid  when  J.  C.  fhould  attain  26.  It  i^ 
**  true,  the  general  rule  is,  that  where  a  legacy  or  portion  is 
**  given,  payable  out  of  land,  at  a  certain  age  or  time,  if  th6 
*<  legatee  die  before  that  age  or  time,  it  (hall  (ink  into  the  land ; 
'<  but  this  cannot  be  faid  to  hold  fo  (trong,  where  the  circumftances 
^<  are  taken  from  the  conveniency  of  the  eftate,  and  not  from  the 
^<  perfon  of  the  legatee.  In  the  prefent  cafe  the  time  of  payment 
*^  was  moft  manifeftly  poftponed,  in  order  to  prevent  the  burden 
<*  of  intereft  falling  upon  the  fon's  eftate  till  he  attained  26/' 
His  lordfliip,  therefore,  decreed  the  legacies  to  be  raifed  for  the 
daughter's  reprefentatives.  Sherman  v,  Collins ^  3  Atk.  319.  Smith 
v«  JPartridge,  AmbL  266.  S.  P* 

\^  5.  Teftator 
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5«  Teftator  devifed  lands  to  his  mother  for  life,  and  afterwards 
to  W.  R,  and  his  heirSi  be  and  they  paying  thereout  legacies  to  feverat 
perfons^  Hvhich  he  willed  to  be  paid  within^ 1 2  months  <^t€r  bis  m^hef^s 
deceafe^  and  charged  bis  lands  therewith.  One  of  the  Ic^ratees 
furvived  the  mother  a  month,  and  then  died.  His  reprefentative 
was  held  entitled  to  his  legacy  \  (i^ce  the  payment  was  deferred 
^or  12  months^  with  a  view  to  circumftances,  not  of  the  perfon, 
but  of  the  fundj  and  for  the  accommodation  of  the  devifee* 
Hodgfon  y.  Raw/on  J  i  Vef,  44. ,  Wiljon  v.  Spencer^  cited  ibm  48* 
Hotchins  V.  Fojy  Com,  716.  S.  P. 

6*  Teftato.r  gave  lands  to  M,  B.  his  fider,  in  fee,  paying  100/. 
per  ann,  to  his  wife  for  life,  and  alfo  fevcral  legacies  to  divers  of 
teltator's  nephews  and  coudns,  ivithln  1 2  months  after  his  vnfe^s 
death*  Several  of  the  legatees  died  in  the  wife's  lifetime.  On 
ai  queftion  whether  thefe  ieg^acies  were  lapfed  or  not,  Lord  Hard* 
Kvicie,  after  adverting,  in  favour  of  an  intention  to  ved  them,  to 
the  fituation  of  teftator's  relatives,  and  drawing  a  di(Un£lipn,  with 
rtfptCt  to  legacies  payable  out  of  lands,  between  proviGons  by 
way  of  portion,  and  gifts  to  a  ftrauger,  adverted  to  Hodgfon  v. 
Ravjfony  (pL  ^•fuprn)^  as  a  cafe  HmiUr  to  the  one  before  him. 
Withrefpedi  ioHallv.Terry  (refer red toyir.i.«.i.^/.i.y«p.), which 
had  been  relied  upon  in  favour  of  .the  heir,  it  was  no  exprefs 
gift,  he  faid,  but  merely  a  dire£tion  to  pay  at  21,  which,  ptriod 
could  be  the  only  time  of  payment.  In  Bradly  v.  Powell  (dated 
i6Fin,/^fi»pL  15-),  his  lordfliip  would  not  have  been  of  Lord 
Taliot^s  opinion  i  he  thought  it  a  very  hard  .cafe.  And  he  decreed 
the  legacies  to  be  raifcd.  Tun/lall y*  Bracken,  jimb.  167.  i  Bro, 
Co*  Cb,  1 24.  note,  S.  C. 

7.  Devife  of  two  houfes  to  tedator*swife  for  life,  remainder  to 
7*.  in  fee,  he  paying  thereout  to  tedator's  coutius  A.  and  B.  2o/. 
a*>piece,  three  months  after  the  death  of  his  wife*  A*  and  B*  after 
furviving  the  tedator,  died  in  his  wife's  lifetime.  Decreed  that 
their  legacies  were  veded,  and  tranfmidibie.  to  their  reprefenta- 
tives.  -  Jeale  v.  Titchener^  Amb,  703. "  i.  Bro*  Ca.  Ch.  1 20.  «.  S.  C 
Clarke  v.  Rofs^  i  Bro*  Ch.  Ca*  120.  n,    ^emp  p.  Davy^  ib.  n*  S.  P. 

8.  Tedator  gave  an  edate  to  his  wife  for  life,  and  if  there 
fliould  be  no  idue  between  them,  then  to.^.  charged  with  too  /• 
to  B,  and  f  00  /.  to  C  to  be  paid  infix  months  after  the  deceafe  of  bis 
•wife*  Afterwards,  B.  being  dead,  he  by  a  codicil  gave  50/.  of 
her  legacy  to  faid  C.  and  50/.  to  D.  to  be  paid  when  B.  would 
have  been  entitled  to  receive  it,  had  he  lived.  C.  died. living  the 
wife.  Lord  Thurlow,  adverted  to  the  clafs  of  cafes  which  eda* 
bliflied  the  rule,  that  where  a  legacy  is  given  out  of  a  particular 
fund,  with  a  reference  to  the  tiine  when  it  fliould  ved  in  poflefiion, 
as,  for  indance,  to  B,  with  a  charge  to  C.  it  is  a  didribution  of 
the  fund  between  the  perfon  to  take  in  prefenr,  and  him  who  is 
to  take  in  future.  Within  this  rule  the  cafe  before  him  fell ;  nor 
did  he  fee  that  the  codicil  varied  the  condrufkion.  The  legacies 
to  C  were  therefore  diredlcd  to  be  Taifed.  Dawfon  v.  Killft^ 
I  Bro,  CL  Ca,  iiy. 
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9.  Tcftalor  devlfed  lands  to  his  fon  J»  in  fee,  after  the  deceafe 
or  marriage  of  his  wife ;  with  a  provifo,  that  he  (hould  pay  to  his 
daughter  A/,  ioo/.  ivithin  one  year  after  the  death  or  marriage  of  his 
ivife.  M.  died  living  the  wife ;  but  Lord  Ch.  Thur/otv  held,  that 
the  legacy  veiled  in  her,  the  poftponement  of  the  payment  for  a 
year  being  only  to  give  time  to  raifc  the  money.  The  period  of 
mairiage  or  death  of  the  wife  did  not  make  a  portion,  as  had 
been  contended,  In  favour  of  the  fon.  It  was  equally  as  much  a 
gift  of  that  part  of  the  reverfion  to  the  daughter,  as  of  the  other 
part  to  the  devifee.  His  lordfhip  was  aware  there  were  many  cafes, 
(which  he  mentioned,  and  amongft  others  Hall  v.  Terrj^  fee.  i. 
n,  1.  pi.  i.fup.),  that  could  not  be  reconciled  with  the  cafes  he 
had  cited,  nor  with  Lotuther  v.  Condon  (pi.  2'fiip.).  Goodwin  v. 
JMundajy  l  Bro.  Ca.  Ch.  191.  Panvfay  v.  Edgar ^  Thompfon  v.  Daw, 
and  Morgan  v.  Gardener,  ih.  iwfeSy  S.  P. 

10.    Teflator  gave  all  his  meifuages,  lands,  goods,  ^c.  real 

and  perfonal,  to  truftees,  to  pay  fuch  fums  as  they  (hould  think 

proper  for  the  maintenance  of  his  wife  during  her  life,  and  after 

her  deceafe,  then  upon  further  trud  to  apply  3000/.  for  the  fole 

and  feparate  ufe  of  his  grand-niece  H.  fuhjeEl  neverthelefs  to  the  con* 

irol  and  dtfcretion  of  truftees,  viz.  if  H.  fbould  thereafter,   in   any 

flagrant  inflance,  mi/behave  herfelf  or  fbould  marry  againfl  or  with* 

out  the  advice  and  confent  of  his  truflees,  he  then  authorifed  them 

to  deda£l  from  the  30Q0  /.  as  they  ihould  think  proper,  and  apply 

the  money  fo  dedu6led  for  the  foIebcAefit  of*his  wife.     He  then 

gave,    after   his   wife's  death,  feveral  legacies,   24  in   number 

(one  of  which,  however,  was  given  to  the  four  children  of  G.  to 

be  equally  divided  (hare  and  (hate  alike).     And  he  dire£led,  that 

if  his  eftate,  after  his  wife's  deceafe,  and  payment  of  the  3000/. 

fhoUld  fall  (hort  of  paying  the  legacies  before  given,  the  faid 

legacies,  except  H.\  Ihould  abate  in  proportion.     He  then  pro* 

ceeded  thus :  <<  of  the  legatees  mentioned,  24  in  number,  it  is  po(IibIe 

*<  that  one  or  more  may  die,  before  he,  (lie,  or  they  become  en- 

*<  titled  to  his,  her,  or  their  legacy  or  legacies ;"  and  in  that  cafe 

he  willed,  that  the  fum  or  fums  fo  given  (hould  revert'  to  his 

wife.     H.  died  unmarried,  in  tlie  wife's  lifetime.     For  her  repre- 

fentative  it  was  contended,  that,  but  for  the  particular  claufes, 

the  legacy  would  doubtlefs  have  vetted.     Then,  with  rcfped  to 

the  power  repofed  in  the  truttees,  that  it  was  a  condition  fubfe- 

quent,  which  would  not  prevent  the  legacy  from  vetting;   but 

having  never  happened,  was  the  fame  as  if  it  had  not  been  in  the 

will.    Then  the  only  remaining  point  was,  with  refped  to  the 

lapfing  of  the  24  legacies.     But  the  3000  /.  it  was  faid,  was  a 

totally  feparate  legacy.    There  were  juft  24  without  ir,  counting 

that  to  the  children  of  G.  as  one.     But  Lord  Ch.  Thurhiv,  thrhk- 

ing  this  gift  to  G.'s  children  as  four  feparate  legacies  of  aliquct 

parts,  and  that  the  tettator  had  only  mif-reckoned  the  number  of 

bis  legatees,  and  meant  if.'s  legacy  to  be  no  more  vetted  than  the 

others,  (although  he  allowed  that,  but  for  the  fupfradded  words, 

it  would  have  been,)  held,  that  it  had  lapfcd  by  her  death  in  the 

wife's 


wife's  lifedme.  Lord  Ch.  Lwgbborwgbi  howfreTj  on  a  te-hear^ 
lug,  faid»  it  was  iaipoilibley  by  any  mode  o^xomputation^  to  in- 
clude this  leg;acy  among  the  24  \  and  then  it  fi^l  within  the  gene- 
ral rule.  And  he  decreed  for  i^/s  reprefentatit^e.  Molefwwrtb  v« 
Molifwortbt  3  Bro.  Ca.  Cb.  c*  4  ib.  408*  S.  C.     \ 

II.  At  the  clofe  of  Mr.  &«rV  note  in  2  P*  Wnii^  613.  is  the  fol- 
lowing obfervation : — <'  In  thofe  cafes  where  portions  have  been 
<*  given  out  of  land»  and  no  time  of  payment  exprefled,  it  feems 
'*  difficult  to  reconcile  the  determinations :  according  to  Earl  of 
•«  kivers  v.  Earl  rf Derby^  2  Fern.  7a.  Cowper  v.  Scotty  3  P.  JVms. 
«*  119.  Wilfin  V,  Spencer^  3  P.  fTms.  1 72.  they  are  interefts  vefted 
**  prefently,  and  tranfmiffible ;  yet  Brevnn  v.  Brewing  Free*  Cba, 
•«  195.  TVarr  v.  JVarr^  Pre.  Cba.  213.  Lord  Teynbam  v.  IFeU^ 
,  .    ^'  2  Fef  209.  Tunjlallv.  Bracken^  1  j?r0»  CiSa.  ii^.  124*  xr^«.  Lord 

<*  Hincbinbrooke  v.  SeyrHour^  i  ^ro.  C^a.  J2i^.  395*  determine  that 
**  fuch  portions  do  not  veft,  if  the  children  did*  before  they  want 
'<  them.  EtvideLowtberv,  Condon^  2  Atk.  133/' — Upon  the  three 
firft  cited  cafes,  however,  which  alone  appear  to  militate  againft  the 
diftin&ion  taken  in  the  latter  dccifions  referoed  co  by  uie  anno- 
tator  on  this  point,  the  following  obfervations  however  occur  :— 

.  In  Rivers  v.  Derby,  the  provifion  was  not  altogether  indeterminate 
in  point  of  time  \  it  was  made  in  the  event  of  a  failure  of  ifioe 
male  of  the  marriage,  and  of  there  being  a  daughter  of  the  mar- 

.  fiage  living  at  tbe  deatb  of  tke  bu/band^  and  this  delcription  the 
teftatrix  (tbe  fole  iflue  of  the  marriage),  fulfilled  by  funriving 
her  father.  In  Cooper  v.  &cott^  the  daughter  married  within  the 
fix  years,  and  confequently  had  occafion  for  her  legacf.     In  ^£/« 

Jon  V  Spencer^  the  age  of  the  fon  does  not  appear  \  but,  from  the 
circumftanceof  hislegacy^s  being  made  payable  within  12  months 
after  the  teftator's  death,  it  is  moft  probable  that  he  wae  of  an 

.  a§e  to  want  it. 

^.2.  Wbere  paydbli  out  of  Petfonal  EflaU. 

1.  y.  S.  devifed  two-thirds  of  the  income  of  all  his  real  eftate 
to  his  fon  J.  for  life,  and  after  his  death,  if  be  left  any  tjfue  male, 
he  gave  to  them  his  eftate  at  B.,  and  to  J,  F.  (in  the  fame  pasa-* 
graph,)  he  gave  his  eftate  at  C  and  500/.  in  money,  when  he 
fliould  attain  the  years  of  2  x ;  and  in  the  mean  time  the  intereft 
thereof  for  his  maintenance.  The  fon  died  without  ifliie.  J.  F, 
the  legatee  alfo  died,  having  attained  2i.  On  a  bill  by  his  ad- 
miniftrator  for  this  legacy,  the  queftion  was.  Whether  this  was  a 
diftin£l  and  independent  legacy ;  or  did  depend,  together  with  his 
fliare  of  the  real  eftate,  upon  the  contingency  of  the  fon's  leaving 
iffue  male  ?  The  court  of  Chancery  difmifled  the  bill.  But,  on 
an  appeal,  this  decree  was  reverfed ;  and  the  legacy  ordered  to  Jic 
paid^  with  intereft  from  the  teftator's  death.  Bayms  f.  Bertie^ 
3  Bro.  Par.  Ca.  353. 

2.  Bequeft  of  3000/.  in  truft  for  teftator's  wife  for  her  fife^ 
and  after  her  deccgfci  to  divide  the  iamc  among  his  four  children^ 

0iacc 


fftare  and  (hart  alike,  <snd  thi  furvmr^anifttrvmri  nf  tbmtf  hof 
act  before  ttief  attained  ai  or  marriage;  for  his  wiU  ^as,  thati 
)f  any  rf  them  JhauU  die  iefore  21  of  marriage^  Ms,  her,  or  tkeir 
fiiare  mould  go  and  betquarily  dhrided  ztnoug  the  furviwrj  ofikem. 
C*  one  of  the  children  attained  ai,  but  dt«:d  in  the  mother's  life* 
time<  Heldy  that  Cs  fliare  became  a  vefted  intere&  in  her,  on 
attaining  ai,  the  word  ^*  furvivors**  meanti^  fueh  as  Aon  Id  be 
living  at  the  death  of  wj  child  before  2f>  and  not  fuch  aa  fiioald 
be  liviiig  at  the  death  of  the  mother.  Weedon  v.  FeU,  a  Atk.  i23« 
3*  Teftatrix  gave  her  perfbnal  eftate  to  her  daughter,  m  truft' 
to  fell,  and  out  of  the  produce  to  pay  her 'debts ;  and  the  refidue 
Ae  willed  Ibould  be  equally  paid  and  divided  amongft  her  two.grand«> 
children,  si  fuch  time  as  they  Jbould  feverMy  attain  their  refpecHve 
t^^s  ef  21,  or  fioner^  if  her  daughter  (hould  think  fit.  One  of 
the  legatees  died  under  at.  Lord  Hardwire  hek),  from  the 
words  ••  arfioner,**  that  her  legacy  vefted  at  the  death  of  the  trf* 
tatrix ;  but,  had  it  reded  only  upon  the  words  **  at  fuch  time  as,^ 
&r.  he  ftionld  have  been  of  opinion,  he  faid,  that  it  did  not  veft 
till  21.     Second  pornt  in  Steadman  v.  Palling^  3  jttk.  423. 

4.  One  gave  a  legacy  of  500  /.  to  his  grand-child, ^<i3/f  of  itr^ 
'  wit^  an  allowance  of  11/.  a -year  for  maintenance  till  four  years 

"old,  and  16/.  afterwards  till  2i.  The  gFaBd'.child  died  under 
ax.  The  legacy  was  confidered  to  be  vefted  without  oppofitioU'; 
although  the  maintenance  was  held  not  to  be  tantamount  to  in- 
iereft>  fo  as  to  entitle  the  adminiftrator  to  payment,  before  fuch 
thne  as  the  legatee,  if  living,  would  have  attained  21.  Roden  ?• 
Smith,  Ami.  588. 

5.  Teftator,  by  a  codicil,  detired  A.  out  of  the  money  he  had 
given  her  by  his  will,  ta  leave  500  /.  at  her  death  to  B.  The  Utter 
fttnriv^  the  teftator,  but  died  before  A.  Held,  that  JJ.'s  repre- 
fentattve  was  entitled ;  the  court,  after  obferving  that  the  woad 
deftre  amounted  to  a  bequeft,  faying,  it  had  been  often  determined^ 
that  if  there  be  a  legacy  out  of  perfonalty,  payable  on  a  con- 
tingency, notwithftanding  the  death  of  the  legatee  before  the 
contingency,  it  is  ftiil  a  clear  demand.  Mediic^  v.  Botuis^ 
1  Vef.  207. 

6.  Teftator  bequeathed  the  refidue  of  his  perfonal  eftate  to  bis 
executors,  in  truft  to  fell,  and  improve  the  fame  until  W.N. 
JbouU  attain  24  (  and  from  the  age  of  21  of  the  faid  W.N.,  out 

of  the  faid  refidue  to  pay  him  an  annuity  of  10/.  until  his  age  of 
24,  and  from  thenceforth,  in  truft  for  the  faid  W.  N,,  hiis  execu- 
tors,'adminiftrators,  and  afligns.  If.N.  attained  21  ;  but  died 
liefore  24.  Held,  firft  by  Lord  Chancellor  King,  and  afterwards 
in  Dom.  Pr$c.  that  the  legacy  vefted  in  W.  N.  and  was  tranfmrf- 
'€ble  to  his  reprefentatives ;  the  age  of  24  being  only  to  dtreA  die 
truftees  as  to  the  time  of  payment*  Lave  v.  UEflrange^  3  Bn* 
Pari.  Co.  337.  J^fff  ▼•  ^fffit  3  Bro^  Ca.  Ch.  25.  May  v. 
Wood,  t>.  47 1 . 8.  P.    See  (N.  b)  Jupra,  fajfim. 

7*  Bequeft  of  4000  A  Aock,  for  the  feparate  ufe  of  teftator^s 
daoghter  £«  diiriii(  her  life^  and  after  her  deccofe^  to  theiflnc  of 

her 
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her  body,  and  ihefutnivon  mndfurwwf  rfibem^  to  he  paid  to  fuch 
child  or  children,  or  the  fttrvivors  of  them,  in  equal  proportions, 
vi&M  AeyJlMild  attoM  21,  &c. ;  iut  if  any  of  the  faid  children  died 
h^$  they  attained  21,  then  hie^  her,  or  their  (bare  to  go  to  the  fur^ 
vifjorj.  And  tcftator's  wilt  was,  that  if  his  faid  daughter  E, 
fhould  die  mthout  leaving  iffue%  then  the  ftock  (houid  go  to  her 
brother,  &r.  And  he  further  willed,  th^t  if  IL.fiould  die  kaving 
a  chiU  or  children^  and  the  fame  fhould  happen  to  die  before  21,  &c« 
then  the  faid  ftock  (hould  go  to  llcr  brother.     E.  had  two  children 

A.  and  jB.,  both  of  whom  attained  2 1  }  but  B.  died  in  E*s  life- 
time*   Lord  Bathurft  -decreed,  that  the  4000  A  on  the  death  of 

B,  belonged  wholly  to  A*  the  furviving  child.  From  this  decree 
the  reprefentative  of  B,  appealed,,  infiuing,  that  the  legacy  vefted 
in  both  children  when  they  attained  2t,  2x16.  that  the  claufe  of 
furvivorfbip  referred  to  that  period  only.  As  to  the  difpoGtion  over 
in  cafe  £•  (hould  die  without  leaving  iflue,  that,  it  was  contended, 
muft  mean  without yi/<:i&  iflfue  as  before  defcribed,  vi%.  who  (hould 
attain  2i.  This  the  teftator  had  afterwards  faid  in  exprefs  words, 
where  the  gift  over  was,  in  cafe  any  of  the  children  (hould  furyive 
the  mother,  and  afterwards  die.  And  the  decree  was  reverfed, 
and  a  moiety  of  the  ftock  adjudged  to  the  appellant.  Randall  v. 
Jiedcalf  5  Bro*  Ca.  Pari,  559.  See  fide  note  to  Baldwin  v. 
Carver  (X.  b),  ante^  fee.  2.  pL  3.  S.P. 

8.  Teftator  gave  feveral  annuities,  and  then  gave,  after  the 
deceafe  of  the  annuitants,  50/.  each  to  the  children  of  A,  A. 
had  then  feven  children,  fix  of  whom  died  in  the  lifetime  of  the 
furviving  annuitant.  Held,  that  their  (hares  were  veftcd  legacies. 
I  ft  queftion  in  Attorney-General  v.  Crifpin,  i  Bro.  Ca.  Ch.  386. 
So,  where 

0.  Teftator  gave  to  A.  4000/.  to  buy  ftock,  to  enjoy  the 
income  during  life,  and,  in  cafe  he  did  not  marry  and  leave 
children,  to  revert  to  B.V  children  in  equal  parts.  B.  had  four 
children  at  the  teftator*s  death,  one  of  whom  S.  died  in  the  life- 
time of  A.f  who  afterwards  died  unmarried,  and  without  ififue. 
Lord  Thurlow  was  of  opinion,  that  the  adminiftratrix  of  5.  was 
entitled  to  her  (hare.  2d  queftion  in  Devifme  v.  Mello,  i  Bro. 
Ca.  Ch.  537. 

10.  A.  bequeathed  the  rcfidne  of  his  perfonal  eftate  to  his  wife 

for  lifci  and  after  her  deceafe,  to  their  children  ;  «  but  if  it  (hall 

*<  happen,  that  my  faid  wife  fliall  depart  this  life,  leaving  no  child 

*^  or  children  at  her  death,  then  my  truftees  (hall  transfer  the 

*^  fecuritles  in  which  my  eftate  (hall  be  then  vefted  to  my  two 

<<  brothers ;    or  if  either  of  them  (hall  depart  this  life  without 

{a)  TnjVef.  *'  ifluc  (tf ),  then  to  the  furvlvor,  and  I  hereby  give  the  fame  to 

jun.  ao8.      f<  them  accordingly."    Both  brothers  died  in  the  wife's  lifetime. 

ft/scd'^m* *  ^®'^  Tl?urlow  (as  the  cafe  is  reported  by  Brwon)  took  it  to  be 

Reg.  Abr,     clcar,  that  the^erfon^l  eftate  belonged,  fubje&  to  the  life  of  the 

are,  «  and    ^if^,  to  the  reprefcntatives  of  the  two  brothers  i  who  being  bo^ 

"  any*or       ^^*^  ***  ^'^^  lifetime,  X^t  furvivorfhip  at  her  deceafe,  ac<^ording  to 

« either  of   thc  tcrms  of  the  executory  bequeft|  could  aot  then  take  pla^ 

Ordinarily 
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Ordinariljr  f|ieak!ngi  he  faid,  an  executory  devlfei  after  the  death  »themftail 
of  tenant  for  life,  was  as  much  vefted  in  intered  as  any  other  "  J*  J*?.* 
property ;  the  right  of  the  firft  taker,  and  that  of  the  fubtequent      ^  * 
one,  took  e(Fe£t  at  the  faqiie  time.     And  he  declared  the  repre- 
fentatives  of  the  two  brothers  entitled,  fubje£l  to  the  widow's  life 
intcr.eft.     Barnes  v.  AlUn^  i  Bro.  Ca.  Ch.  1 8 1.     With  refpe£t  to 
the  point  of  furvivorOiip,  however,  it  appeatt  in  3  Vef.jun.  ao8. 
n,  (a),  where  the  cafe  is  dated  from  Reg.  lib,  that  his  lordfliip' 
declared,    the  edate  was  veded  in  the  two  brothers  as  joint- 
tenants  ;  and,  fubje£l  to  the  widow's  life  intered,  belonged  to  the 
executor  of  thcfurviv'or  of  them.     On  this  head  fee  (E.  d)  infra. 

II.  Bequed  of  the  refidue  of  tedator's  edate  (being  perfonal)  la  both  theft 
to  A.y  in  order  to  pay  the  income  to  B.  for  life  *,  but  after  the  ^*^'  ^^ 
death  of  ^.,  he  then  gave  federal  legacies;  and,  among  the  red,  of  Noimv. 
to  C.  100/.     C.  died  in  JJ.'s  lifetime.    The  words  "  then  give*',  Huthwaite, 
were  urged  as  rendering  the  legacy  future,  and  contingent ;  then^  ^km*^*' 
it  was  faid,  was  an  adverb  of  time  ;    but  Sir  Z>.  Kenyan  at  the  j^^ ,  BfOb 
Rolls  thought  otherwife,  and  that  the  principal  quedion  had  been  c.  c.  i%%. 
fettled  by  the  dccifions ;  and  he  decreed  the  legacy  to  C.'s  execu-  ""JJJlJ^ 
tor.      Benyon  v.  Mad4ifon^    %  Bro.  Ca.  Cb,  75.      Monkboufe  "9*  bis  perfonal- 

HolfM,   I  ib.  298.  S.  P.  ty  to  W« 

wife,  uDoa 

confideration  (;«>.  aRa)^  that,  at  the  deceafisof  hit  faid  wife,  or  1/  flie  ibould  marry  again,  500  A  ihould 

be  patd  to  his  fifter  S,  who  afterwards  died  in  the  wife'a  iifetine  \  and  her  legacy  was  held  to  be  lapfed. 

But,  both  the  Mafter  of  the  Rolii  in  the  former,  and  L4>rd  Com.  LougU^rough  in  the  latter  cafe,  cX'- 

preH'ed  their  dUTent  from  this  decifjon,  which,  the  M alter  of  the  Rolis  faid,  waa  madt  agamft  theopi« 

oion  of  the  Bar.    A  cafe  too  of  Salmon  v.  Smitb,  in  the  Excbiquer,  1 77S,  and  fta:ed  1  Bn>.  Ca.  Ch  199. 

to  the  fame  effeft,  waa  determined,  Lord  Lougbhrottgb  faid,  on  the  fpecial  penning  of  the  will,  and 

therefore  could  not  be  reafooed  upon.     See  the  following  c«fe«  too,  where  bequefts  fubjcA  to  (^rior  life 

ioterefta  were  held  Tetled  ;  though  the  legateei  died  in  the  lifetime  of  the  firft  takert.     Hamilton  r. 

Sneyd,  cited  3  Bro.  Ca.  Cb.  7.       Dean  v.  Roebuck,  4  lb.  403.  and  i  Vef.  jun.  265.  and  Perry  ▼• 

Woodt,  4.  lb.  i04* 

I  a.  Bequed  of  refidue  in  trud  for  tedator's  three  dauehtera 
and  their  children  in  thirds  (  with  power,  on  their  feveral  mar- 
riages, to  appoint  the  intered  to  their  hufl>ands  for  life,  with 
crofs  gifts  between  them  ;  and  a  recommendation  for  any  one 
daughter  in  whom  the  whole  refidue  might  become  veded,  to 
difpofe  of  the  principal,  after  her  own  death,  and  the  determi- 
nation of  the  preceding  trufts,  among  the  children  of  B.  and  C. 
The  recommendation  was  held  an  abfolute  trud,  and  no  appoint- 
ment was  ever  made.  Some  of  the  children  having  died  in  ^.*^  ' 
life.  Sir  R.  P.  Arien  held,  that  the  legacy  yefted  in  all  the  chtldu 
ren  who  were  born  before  A.\  death,  whether  they  furvived  her 
or  not.  It  had  been  contended  that,  being  a  power  of  appoint* 
ment,  it  mud  be  confined  to  thofe  living  at  A*%  death  ;  but  this, 
he  faid,  was  not  the  condru£lion,  fird,  beqaufe  there  was  a 
power  given  A.  of  difpoling  to  her  hufband  for  life ;  fecondly, 
which  made  it  impolTible  to  confine  it  to  thofe  living  at  A.*% 
death,  it  was  not  neccflarily  to  be  done  by  will  \  but  (he  might 
at  any  time  during  her  life  have  appointed  by  deed,  in  favour  of 
any  of  the  children,  though  thqy  might  not  have  furvived  her. 
Every  child  which  came  in  ejfe  acquired  a  veded  intered^  liable  tp 
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be  divcftcd  by  the  cxercife  of  the  power.     Malim  v.  Barker, 
3  Vef.jun.  I  JO. 

13.  Teftator  gave  the  intereft  of  the  refidue  of  his  perfonalty 
to  A.  and  £.,.  (hare  and  (hare  alike,  for  their  lives  ;  and  after 
their  deceafe  the  principal  to  be  paid  to  their  children,  fhate  and 
fliare  alike ;  but  whichever  died  before  tlie  other,  her  (hare  to  be 
paid  to  her  children,  equally  \  but  if  (lie  (hould  Uave  no  children, 
.  then  the  intereft  to  the  furvivor  for  her  life,  as  aforefaid.  A.  died 
without  leaving  children.  B>  had  four  children,  two  living  at 
the  teftator's  death,  and  two  born  afterwards  ;  but  the  only  child 
living  at' j?.'$  death  was  the  plaintiff,  who  claimed  the  whole,  as 
fufpended  from  vefting  till  the  death  of  the  furvivor  of  A.  and  £., 
by  the  words  **  leave  no  children  ;"  and  Spencer  v.  Buliery  (fee.  i. 
«•  2.  pi.  8.  fupra)  was  Cited.  The  other  fide  relied  on  the  gene- 
ral rule ;  and  infifted,  that  the  fubfequent  expreflions  were 
appltcable  only  to  the  life  interefts  of  A.  and  JS.  According]y9 
Sir  R,  P.  Arden  at  the  Rolls  faid,  he  could  not  controul  the 
general  words  by  this  ftrange  expreflion ;  for  the  confequence 
>  would  be,  that,  though  there  might  have  been  many  children» 
yety  if  the  furviving  (ifter  died  without  leaving  any,  it  would  be 
undifpofed  of.  In  Spencer  v.  Bulloch  there  were  three  children  at 
(tf)orrttlier,  the  death  of  the  teltator(a),  and  he  made  a  difpofltion  of  it  in 
of  the  tut  ^^  event  of  there  being  only  one  child,  and  therefore  the  time 
of  vefting  was  there  held  fufpended.  Held,,  that  the  property 
vefted  in  all  the  children.     Taylor  v.  Lang f or d^  3  Vef.jun.  119. 

14.  Bequeftjn  truft  for  A.  for  life,  and  after  his  deceafe  for 
his  children,  if  fons  at  21,  if  daughters  at  21  or  marriage  1  ^'  but, 
<<  in  cafe  my  faid  fon  (hall  die  unmarried  and  without  ifiue,  or 
<<  having  ifrue,'they  (hall  all  die  before  "he  or  they,  if  a  fon  or  fons, 
<<  (hall  attain  the  age  of  21  years,  or  if  a  daughter  or  daughters, 
«*  (hall  attain  the  ages  of  2 1  years  or  be  married,"  then  over. 
A.  was  married  \  but  died  without  ever  having  had  ilTue,  in  his 
wife's  lifetime.  In  favour  of  the  legatees  over,  it  was  argued, 
that  the  word  and  muft  be  conftrued  or,  both  on  the  authority  of 
▼arfous  cafes,  and  becaufe,  without  that  conftrudion,  the  latter 
words,  as  to  A.\  dying  without  iffue,  had  no  meaning,  for  that 

.  was  the  necefTary  confequence  of  dying  unmarried  \  and  with 
this  reafoning  Sir  R.  P.  Arden  concurring,  decreed  for  the  legatees 
over.  Maberley  v.  Strode,  3  Vef  jun.  450.  Where  the  con- 
junftive  (hall  be  conftrued  disjundively,  fee  (L.  ^fec.  4.  fupra* 

15.  Legacy,  in  truft  for  teftater's  mother  and  fi(ler  for  life,  and 
after  the  death  of  the  furvivor,  for  all  and  every  the  child  and  chil- 
dren of  his  (ifter  living  at  her  death,  (liare  and  (hare  alike,  each 
receiving  his  or  her  (hare  of  the  principal  at  2 1  ;  and  if  but  one 
child  that  (hould  be  fo  furviving,  in  truft  to  pay  the  whole  to  fuch 
furviving  child,  upon  his  or  her  attaining  the  age  of  .21  years  as 
aforefaid.  It  was  contended,  that  the  latter  words  fo  furviving, 
referred  as  well  to  the  period  of  21  as  to  the  mother  and  fifler, 
and  rendered  it  neceifary,  in  order  to  veft  the  (hares,  to  outlive 
that  age.    But  Sir  R.  F.  Arden  held^  that  the  payment  only, 

and 
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and  not  the  veding  of  the  (hares,  was  fufpended.  This  appeared 
from  the  fubfequent  words,  "  upon  his  or  her  attaining,"  tsfc. 
which  were  perfectly  nugatory  if  it  meant  furviving  both  periode« 
Wadley  v.  North ,  3  Vef.jun*  364. 

1 6.  Teflator,  after  dating  that  his  property  was  all  vefted  on 
fccuritics  in  the  Eaji  Indies^  b<rqueathed  feveral  legacies,  and  then 
gave  the  refidue  to  his  father;  Sui^  in  cafe  of  his  death  before  he. 
might  have  received  it,  he  gave  i|  over  to  his  brothers  and  fifters. 
The  teflator 's  father  furvived  him  about  three  years,  and  died 
without  having  received  any  part  of  the  reGdue.  The  brothers 
and  fillers  claimed  the  reGdue  under  the  bequeft  over;  infifting* 
that  the  eilate  could  not  have  been  collected  in  India  before  the 
father's  death.  But  Lord  Thurlow  conGdered  the  words  too  un- 
certain to  fufpend  the  refidue  from  hefting  for  any  period  after 
the  teflator's  death.  He  put  the  cafe  of  a  real  edate  given  in  this 
manner.  It  was  clear,  he  faid,  this  (hould  not  depend  upon  the 
condu£l  of  the  trullee,  the  court  always  conGdering  the  edate  as 
fold  the  moment  the  tedator  is  dead ;  for,  where  there  is  a  truft| 
that  is  always  conGdered  in  equity,  as  done,  which  ought  to  be 
done.  And  he  held,  that  the  reGdue  was  veded  from  the  teda* 
tor's  death.  The  plaintiffs  afterwards  obtained  leave  for  a  re« 
bearing ;  but,  in  the  interim^  an  agreement  on  the  point  between 
the  parties  was  difcovcred.  Hutchin  y^  Mannington,  l  Vefjun.  366. 
4  Bro.  Ca»  Ch.  491.  note,  S.  C.  Stapleton  v.  Palmer,  4  Bro*  Ca* 
Ch.  490.     Brown  v.  Spooner^  (G.  d)  inf.  pL  7.  S.  P. 

In  the  fil /owing  cafes  the  beqtie/is  were  contended  to  be  vefled  by  tbi 
gift  of  inter efl  till  payment. 

I'j^  Bcqucd  to  C.  F,,  when  hefhould  have  attained  the  age  of  2^ 
years,  of  1000/. ;  which  the  tedator  empowered  his  executors  to 
jay  out  on  fccurities,  and  the  interefl  to  be  for  the  infant's  education 
as  they  (hould  think  fit,  as  alfo  part  of  the  principal  to  put  him 
apprentice ;  and  the  remainder  to  be  paid  to  him  at  25,  and  not 
before.  The  legatee  died  at  19.  Held,  notwithdanding  the 
didinclion  taken  between  a  legacy  given  to  one  atfuch  an  age, 
and  to  be  paid  at  fuch  an  age,  that  the  time  of  payment  only,  and 
not  the  vefling  of  x\\t  legacy,  was  podponed  till  he  attained  25  \ 
fince,  where  intered  is  given  on  a  legacy  until  payment,  a  property 
is  alfo  given  in  the  principal,  unlefs  fomething  arife  on  the  face 
of  the  will  to  take  off  the  force  of  it.  Fonereau  v.  Fonereau, 
3  Ath.  64V.      I  Vef  118.  S.  C.     Hoath  v.  Hoath,   2  Bro.   Qi, 

Ch.  3.  s.  p. 

18.  Bequcd  of  50/.  to  jf.  W.,  to  be  paid  him  at  the  age  of  21 1 
or  marriage :  the  fjme  to  be  put  out  at  intered,  and  the  intered 
to  be  applied  for  his  maintenance  ;  and,  if  he  fhould  die  before 
2 1  or  marriage,  then  over.  This  was  held  a  veded  legacy  in 
y.  W,,  fo  that  it  might  have  been  proved  by  his  guardian  under 
a  commiflion  of  bankrupt  againd  the  executor,  before  J.  IV.  at- 
tained 21.,  though  fubjc£l  to  be  diveded,  09  his  dying  under  2ij 
fince  the  giving  of  intered  always  veds  perfonal  legacies.  Walc$t 
V.  Hally  2  Bro.  Ca.  Ch.  305. 
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404  IDebf  re. 

TQ.  Bequeft  (by  one  pofiefled  of  perfonalty  only)  of  the  refidoe 
of  his  eftate  to  his  fifter's  children,  who  were  to  be  educated  with 
they0turly  inttrift  of  whatever  portion  of  his  eitate  might  fall  to 
each  refpedive  child's  lot  or  (hare ;  znd  fuch  portion  not  to  h  other* 
v/j/e  claimed  or  inherited  direBiy  wr  in£re^lj^  until  the /aid  children 
Arrived  at  the  age  of  22  years,  whether  married  or  Jingle.  One  of 
4he  children  married,  and  died  afterwards  under  22.  The  Mailer 
of  the  Rolls,  after  obferving  that  the  gift  of  intercft  was  prima 
facie  evidence  of  an  intention  to  veil  the  fund,  thought  that  the 
natural  conftrudion  to  be  put  upon  the  whole  words  was,  that 
the  teftator  gave  the  legacy  abfolutely ;  that  he  gave  the  intercft 
immediately,  but  the  legatee  was  not  to  command  the  principal 
till  22.  Then  he  added,  it  is  a  veiled  intered,  though  the  bene- 
ficial ufe  is  fufpended.  Dobfon  v.  Hay^  3  Bro.  Ca,  Ch.  404.  Con* 
grevev,  Congreve,  i  ih»  530.  S.  P. 

20.  Bequeft  of  1500/.  to  a  fon,  payable  at  24,  with  a  certain 
maintenance  in  the  interim.  The  court  did  not  think  the  appoint- 
ment of  maintenance  equivalent  to  giving  intercft;  the  latter 
carrying  the  whole  benefit  of  the  legacy,  but  maintenance  being 
only  a  decent  provifion  during  minority,  and  bounded,  not  by  the 
profit  of  the  money,  but  by  the  ti'eceflities  of  fuftenance,  and  edu- 
cation. In  Harrifon  v.  Buckle,  l,  5/r.  238.  Reden  v.  Smith, 
Amh.  588.  Pulsford  v.  Hunter,  3  Bro.  Ca.  Ch.  416.  S.  P. 
•  21.  In  Atkyns  v.  Hiccocks,  i  Atk,  506,  where  a  bequeft  was  to 
a  daughter,  of  200  /•  to  be  paid  on  marriage ;  and  the  teftator 
willed  that  (he  (hould  yearly  receive  the  fum  of  12/.  in  the  interim, 
the  court  would  not  allow  this  annuity  to  be  in  the  nature  of 
intercft,  fo  as  to  veft  the  legacy. 

22.  Giving  intercft,  even  at  2/.  percent,  vefts  the  principal. 
In  Green  v.  Pigott,  i  Bro.  Ca.  Ch.  105. 

As  to  the  TLStOt  of  Conditions  in  reftraint  of  Marriage  upon 
the  vefting  of  Legacies,  fee  Marriage,  (K)  pofl*  and  Sound* 
note  in  i  Atk.  381.  id  edit. 

•^^"^  3^7.  (B.  d)  Legacy  lapfed.    Where  it  fhalj  furvive  to  the 

other  Legatees.     [And  herein,    where   accruing 
Shares  of  Legacies  (hall  again  furvive.] 

^  I.  T^ESTATOR  gave  a  fum  of  money  to  truftees,  to  pay  the 

-^  yearly  intercft  to  his  children,  after  their  agctf  of  21, 
equally  between  them  ;  and  after  their  refpedive  deceafes,  to  di- 
vide the  (hare  of  each  child  amongft  the  iflue  of  fuch  child,  as 
the  parent  fhould  appoint,  and  for  want,  lie.  equally  at  their 
refpeflive  ages,  of  21 ;  and  in  cafe  any  fuch  iflfue  (hould  die  under 
that  age,  the  ftiare  of  the  iffue  fo  dying  to  go  to  the  furrivors ; 
and  in  cafe  all  the  ijfue  of  the  teflator^s  children  Jhould  die  under  21, 
U  be  divided  equally  among  all  the  teftator* i  other  children.  P.,  one 
of  the  teftator's  childreii  died  auer  21^  without  having  bad  any 
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IJfui^  And  the  queftion  was,  Whether  his  (hare  was  abfolutely 
vefted  in  him  ?  And  if  not,  then,  as  th6  teftator  had  made  no  diu 
poiition  of  the  (hare  of  anjr  child  who  (hould  have  no  iiTuc,  it 
was  contended  it  (hould  fall  into  the  refiduum^  (ince  the  ouljr 
cafe  in  which  any  child's  (hare  was  given  over  to  the  furviving 
children  was,  upon  the  contingency  oi  all  the  iffue  of  fuch  child 
dying  undir  21 ;  which  here  had  not  happened,  becaufe  P.  never 
bad  iffue.  Lord  Hardwicke  was  clear,  that  it  never  veiled  in  P% 
himfelf,  for  nothing  was  given  to  the  children  themfelves  but  the 
intereft  \  but  he  was  of  opinion,  that  it  went  according  to  the 
devife  over.  There  could  be  no  reafon,  he  faid,  for  a  devife  ovef 
in  cafe  of  the  ifTue  of  a  child  dyings  and  not  in  cafe  of  a  child 
itfelf  dying  without  any  iflue  at  all.  And  he  thought  there  ap« 
peared  an  intent  that  it  (hould  go  over  abfolutely ;  that  the  intro« 
ductory  words  of  the  refiduary  claufe  were,  after  payment  of  all 
debts  and  legacies^  &c.  he  gave  the  rejidue;  that  this  was  a  particular 
legacy,  divided  from  what  he  intended  to  be  the  rejidue;  and 
he  decreed  for  the  furviving  children.  Fonereau  v.  Fonereau^ 
3^/^.315. 

2.  S.  £.,  by  his  will,  appointed  the  intereft  of  his  perfonai 
eftate  to  be  paid  to  his  father  during  his  life,  and  then  to  his  mo- 
ther during  her  life ;  and,  after  their  deceafes,  he  gave  the  refidue 
to  his  brother  and  two  Gfters,  and  to  M,  and  iS.,  pare  andjhare 
alike;  and  in  cafe  of  the  death  of  his  brother,  or  any  of  his  (ifters 
or  wife's  (ifters,  before  him^  or  the  furvivor  ef  his  father  and  tnother^ 
he  appointed  A//,  her^  or  their  fhares  to  be  divided  among  the  furvivors* 
The  brother  died  in  the  teftator's  lifetime,  and  the  two  Jifters  died 
after  the  teftator's  dcceafe,  bur  during  the  life  of  his  mother,  who 
furvived  her  hu(band.  The  hulband  of  the  furviving  fifler  claimed 
the  (hares  which  had  accrued  to  her  before  her  death,  of  her 
brother's  and  lifter's  part  of  the  refidue ;  infifting,  that  on!/ 
her  original  (hare,  and  not  thefe  accumulated  ones,  were  fubjed^ 
to  furvivorlhip.  Lord  Hardwicke  admitted  it  to  be  the  general 
rule,  that  accruing  (hares  are  not  fubjefl  to  any  further  furvivor- 
Ihip,  they  being  as  new  legacies ;  but,  in  the  cafe  before  hini^ 
the  teftator's  meaning,  he  faid,  evidently  was,  that  the  whole 
refidue  of  his  perfonalty  (hould  go  among  fuch  perfons  asjbouldht 
living  at  the  death  of  his  father^  and  mother  i  and  confequently,  not 
only  the  original,  but  likewife  the  accumulated  (hares  muft  go 
over.     Pain  v.  Benfon^  3  Atk.  78. 

3.  Teftator  devifed  to  his  executor  fo  much  of  his  perfonai 
eftate  as  would  purchafe  an  annual  fum  of  550/.,  which  he  gave 
to  his  wife  former  life ;  and  he  direded  the  principal,  after  her 
deceafe,  to  be  paid  to  his  children,  that  is  to  fay,  one  half  to  his 
fon  ^.,  and  the  other  half  to  his  daughters  B.  and  C.  equally^ 
if  living  at  the  death  of  their  mother  ;  and  if  any  of  them  (hould 
die  in  the  lifetime  of  the  mother,  leaving  iflue,  he  gave  that  (bare 
to  the  iflue  of  fuch  child,  or  children  equally,  at  2 1  years  or  mar- 
riage; hutifany^ofihemjbouli  die  before  %\^  nvithout  iffue ,  he  ga^f^ 
theujhan  to  thefurvivors.    Firft  the  mother  died,  thea  C*  died, 
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leaving  two  children;  and  afterwards  B.  dtedy  withont  iffnt* 
The  queftion  was,  Whether  the  children  of  C.  were  entitled  to 
any  part  of  the  (hare  of  B,  i  Lord  Ch.  Tburlow  faid,  this  was 
one  of  thofe  cafes  in  which  he  had  the  mortification  to  fee»  that  what 
was  mod  prol»ably  the  te(lator*8  intention,  could  not  be  executed 
for  want  of  his  having  fufliciently  explained  himfelf ;  he  thought 
the  tedator  meant  the  children  (hould  take  the  (haie  which  would 
have  accrued  to  the  parent  if  living ;  but  not  having  faid  fo^  but 
limited  fuch  (hare  to  the  furvivors  Or  furvivor,  he  mufl  declare  J* 
as  the  only  furvlving  child,  entitled  to  the  whole  of  B.*s  (bare  ^ 
and  he  decreed  accordingly.  Fergufony.  Dunbar^  1781.  3 -Bro. 
Ca.  Ch^  469.  note. 

4.  <<  I  leave  to  A,^  B.^  and  C,  fona  of  D.,  1000/.  each;  the 
««  intercft  to  be  added  *  to  the  principal  yearly,  until  they  (hall 
*<  refpe£)ively  attain  the  age  of  2r  years;  and  in  cafe  a<iy  of 
"  them  (hall  die  before  they  come  to  that  age,  tien  to  thijur^ 
•«  vivcrs,*'  A,  and  B.  both  died  under  21.  The  queftion  was. 
Whether  that  part  of  the  (hare  of -^.,  which,  on  his  death,  fur- 
vivcd  to  J9.,  did  again  furvivc  to  C.  on  -5.*s  death  ?  Lord  TCbuf" 
low  faid  the  cafes  on  this  point  had  decided,  that  a  furvived 
fliare  fliould  not  again  furvive,  without  words  for  that  purpofe. 
He  himfclf,  indeed,  (hould  have  thought  the  word  ^Jbare^  in 
thefe  cafes,  had  meant  all  that  the  party  took  under  the  will, 
which  would  take  in  the  furvived  as  well  as  the  original  part ; 
but  he  could  not  make  any  diftin£tion  between  the  cafes  adjudged, 
and  the  principal  one.  In  Fain  v.  Betifon^  [pL  2,fup,)^\t  feemed 
to  him,  that  Lord  Hardnvicke  had  difapproved  of  the  general  rule, 
which  induced  him  to  find  a  diflinclion.  But  Lord  Thurh^v 
could  not  agree  with  him  in  confidering  ch<it  cafe  as  an  exception 
to  the  rule,  though  perhaps  he  (hould,  in  his  opinion  of  the  rule 
itfelf.  The  point,  however,  arifing  merely  on  a  bankrupt's  peti- 
tion, he  did  not  choofe  to  give  a  decided  opinion.  Afterwards  a 
bill  being  filed,  it  was  decreed  at  the  Rolls,  that  the  (hare  did  not 
furvive  a  fecond  time.  Ex  parte  Wejy  i  Bro.,  Ca.  Ch.  575. 
I  P.W.  275.     Cox's  n.  I.  6.C. 

5.  BequeA  of  the  money  to  be  produced  from  the  fale  of  real 
and  perfonal  eftates,  to  truftoes  fgr  four  perfons,  **  to  be  equally 
•*  divided  between  them  on  thtir  attaining  th'!  age  of  ai  years) 
*'  but  if  any  of  them  Jhould  happen  to  die  before  attaining  fuch  age  if 
**  21  years  i  then  fuch  deceafed  child^s  Jbare  to  go  to  the  furvivors  of 
•*  furvivor  ofthtWy  and  the  intereft  of  the  trufi-money  to  be  ap- 
•*  plied,  during  their  minority,  for  their  maintenance ;  but  i£ 
"  more  than  fufficjenffor  fuch  purpofe,  then  to  )>c  laid  out  for 
•*  the  faid  children's  mutual  benefit;"  ;ind  in  cafe  all  the  faid 
children  (hould  die  before  21,  then  he  dire£led  the  faid  tru/l^momes 
to  be  difpofed  of  as.  therein  mentioned.  One  of  the  four  childrea 
died  in  the  tedator's  lifetime,  and  two  more  of  them  after  his 
death,  before  they  attsftned  21.  The  queftion  was.  Whether  the 
accumulated  fliare  of  the  latter  o£  thefe  children  vefted  in  her  re«^ 
prefentatife^  or  accrued  >yith  the  original  pan  to  the  farvivori 
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For,  as  to  the  one  who  died  firfti  he  was  laid  oat  of  the  queftionj 
and  the  bequeft  was  coiiddered  as  between  the  other  three..  On 
behalf  of  the  furvivor  a  di(lin£lion  was  taken  between  a  gift  of 
dtftind  legacies,  with  words  of  funrivorlhip,  and  an  aggregate 
film  given  in  the  fame  manner  as  was  the  principal  cafe.  Mr.  J. 
BuUer  (for  the  Chancellor)  thought  the  di{lin£lion  rather  a  nice 
one,  but  not  fo  nice  as  to  h^  difregarded.  If  it  were  res  nova^  ho 
fliould  have  thought,  under  a  limitation  <<  to  the  furvivors  and 
^^  fanrivor/'  the  furvivor  would  take  the  whole.  Had  the  cafe 
however  relied  there,  he  could  not  have  got  over  the  obje£lion8» 
But  the  ftrong  part  of  the  cafe  before  htm  was^  the  intention  to 
keep  it  as  an  aggregate  fund.  The  teftatoo  he  obferved,  had,  ia 
two  dxfierent  parts  of  the  will,  made  ufe  of  the  words  truft^money^ 
which  applied  not  to  the  (hare  of  each  child,  but  to  the  whole 
fund.  And  he  decreed,  that  the  furvivor  was  entitled  to  the 
whole.     Worlidge  v.  Churchill^  3  Bro.  Ca*  Ch.  465. 

6.  Teftator  gave  three  long  Exchequer  annuities  of  ao/.  a-yeas 
each,  in  truft  for  her  three  children  A.y  jB.,  and  C.  refpe£tively 
for  their  lives ;  and  in  cafe  of  the  death  of  either  of  them,  leaving 
any  child  or  children,  his  or  her  annuity  to  be-equally  divided  be'" 
tween  fuch  child  or  children,  Ihare  and  (hare  alike ;  and  in  cafe  of 
lie  deati  of  either  of  them  without  iffuty  his  or  her  annuity  to  go  to  thi 

furvivors  or  furvivor  of  them  equally^  fiiare  and  (hare  alike ;  and  in 
taft  of  the  deaths  of  all  ofthefaid  children  without  iiTue  as  aforefaid^ 
then  over.  B.  died  without  iflue.  Then  A.  died^  leaving  two 
children.  The  queftion  wasj  Whether  or  not  the  moioty  which 
furvived  to  A»  of  5.'s  (hare  again  furvived  to  C  on  A!%  death? 
The  Mafter  of  the  Rolls  aOced,  What  annuity  upon  the  words  in 
queftion  was  to  go  to  the  furvivors  or  furvivor  equally,  an  annuity 
for  life,  or  the  whole  before  given  ?  He  could  ngt  add  the  wordsy 
<*  for  life ;"  and  unldTs  he  could,  there  would  be  no  furvivorOiip 
of  the  accrued  (hare.  Therefore  he  held  that^  on  the  death  of  A^ 
leaving  iOiie,  his  moiety  in^.'s  (hare  vefted  abfolutely  in  fuch  liTuc* 
Vanderguchl  Y.  Blake^  2  Vefjun,  534. 

7.  Bequeft  of  refidu^to  A.  and  -B.jlvvo  grandfons  by  a  deceafed 
fon,  and  C.  a  grand  daughter  by  a  deceafed  daughter,  equally,  the 
(hares  of  A.  and  5.,  with  the  intereft  or  accumulations  thereof, 
after  a  dedu£):ion  for  their  maintenance  and  preferment,  to  be 
paid  to  them  refpeftively  at  the  age  of  2 1 ,  and  that  of  C,  with 
the  intereft  or  accumulation  thereof,  at  21  or  marriage ;  and  if  C 
died  under  21  and  unmarried,  her  (liare  to  be  equally  divided  be- 
tween A.  and  B.  \  and  in  cafe  of  the  death  of  either  of  them,  the 
nvhole  to  he  paid  to  fhe  furvivor  s  and  if  eithv  oi  A.  and  ^.  died 
under  21,  his  (hare  to  go  to  the  furvivor  of  them  ;  and  if  both  A^  , 
and  B.  died  under  21,  and  C.  under  21  and  unmarried,  the  whole 
of  their  refpeftivc  (hares  to  tcftatrix's  nephew.  A.  and  B.  both 
died  under  21  j  C  attained  21.  The  queftion  was,  Whether  C. 
or  the  reprefentltives  of  the  furvivor  of  A.  and  B.  was  entitled  to 
the  (hares  of  A.  and  B.  ?    Sir  R.  P.  Arden  nt  the  Rolls  admitted 

a  ftrong  intent  appeared,  that  in  cafe  of  their  deaths  under  21, 
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theit^ (hares  fliould  goto  C,  it  wet  verfi:  but  the  teftator  had 
only  provided  for  the  death  oi  either  grandfon  under  21,  and  the 
deaths  of  all  three  he  had  not  adverted  to,  the  precife  event  which 
had  happened,  the  deaths  of  both  the  grandfons,  living  C. ;  nor 
could  ills  Honor,  though  he  had  a  great  defire,  fupply  it.  The 
gift  then  to  the  furvivor  remained  in  full  cSc€t  \  and  he  declared 
the  reprcfentativcs  of  the  furviving  grandfon  entitled  to  two-thirds. 
But  on  an  appeal  by  C,  Lord  Chancellor  Loughborough^  after  re- 
marking the  abfurdity  of  fuppofing  an  intent  to  veil  it  in  the  fur- 
vivor of  the  grandfon,  dying  under  21,  for  the  folc  purpofe  of 
taking  it  from  C,  while»  at  the  fame  time,  nothing  was  to  vcft  on  one 
of  them  dying-  under  21,  or  on  all  three  dying  under  2 1»  (C.  being 
unmarried;  denied,  that  the  words  gave  an  abfolute  intereft  to  the 
furvivor  of  ^.  and  B.  According  to  the  ufual  diilindion  between  a 
gift  at  2 1 ,  and  a  gift  payable  at  2 1 ,  the  bequeds  would  be  veiled ;  but 
this  part  was  not  to  be  taken  alone.  By  the  fubfequent  words,  no- 
thing was  given  till  the  period  of  majority  but  maintenance,  and  then 
only  commenced  the  difpofition  of  the  principal.  Therefore,  faid  his 
lordfhip,  it  is  a  neceflary  term,  that  the  peisfon  to  take  as  a  grandfon 
(liall  be  in  a  ftate  of  majority.  The  rule  then  that  embarrafled 
the  Majier  of  the  RoiU  did  not  fetter  the  court.  And  his  lordfliip 
reverfed  that  part  of  the  decree  that  declared  it  a  vefted  intereft. 
Then  came  the  queftion.  Who  Aiould  take  ?  The  nephew  was 
entitled  in  the  event  only  of  the  grand fonr  and  grand-daughter 
dying  under  2  r,  and  the  grand-daughter  not  having  married.  Why 
was  the  gift  to  him  p^ftponed  ?  But  for  this  plain  purpofe,  that 
he,  in  a  remote  degree  of  relation,  and  affeQion,  was  to  take  no- 
thing to  the  prejudice  of  any  of  the  grandchildren. '  He  was  pre- 
ferred to  the  perfonal  reprefentatives,  and  next  of  kin.  lliat 
necelTarily  implied,  in  his  lordlhip's  opinion,  that  what  defeated 
the  gift  over  to  the  nephew  muft  be  a  difpofition  of  the  whole  to 
the  preferable  obje£is  of  the  teftator's  bounty  named  5  and  he 
thought  the  inference  againft  a  partial  inteftacy  was  a  clear  im- 
plication in  favour  of  the  grand-daughter ;  and  the  whole  was 
decreed  to  her.  Mackell  f.  WinUti  3  Vjf.jun.  236.  ^^6.  On 
devijes  by  implication,  fee  (C.  V)fupra. 

See  (C.  c)  feEi^  3.  infra^  pojjim^  and  tit.  Rtmaindtn  (X)  pojl. 
being  the  head  of  Crofs  Remainders. 

svHier29«.         (D.  d)  Ademption  of  a  Legacy.     What  is. 

I*  jf  ^'  bequeathed  to  his  two  daughters  C.  and  D.  2702/.  3/. 
-^*  capital  ftock  in  the  Bank  of  England,  and  2000/.  fteriing 
capital  ftock  in  the  Englt/b  Baft-Indiq  Company,  to  be  equally 
divided  between  them.  At  the  (ime  of  nuking  his  will  he  had 
2702/.  2/.  Bank  ftock,  and  2000/.  Eaft^ India  ftock;  but,  before 
his  deaths  he  fold  702  /.  3  /.  of  the  Bank  fli>ck.  Held,  that  the 
teftator,  having  the  ftock  at  the  time  he  made  his  will,  xacant  to 
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give  that  very  individual  ftock^  and  then  the  fale  of  part  of  it 
afterwards  was  an  ademption  pro  tanio.  Jeffreys  v.  J^ffreys^ 
3  Atk.  1 20. 

2.  Tedatrix,  having  400/.  new  5.  S.  annuities  and  400/.  Eafi* 
India  (lock,  by  her  will  in  1746  gave  to  J'P^  10  L  per  annum  for 
life,  *•  to  be  paid  out  of  my  dividends  of  400 1,  in  the  joint  Jlock  of 
*•  S.  S.  annuities  nowjlanding  in  the  Companfs  books  in  my  name  ;** 
and  after  J.  jP.'s  death,  to  his  wife  for  life ;  and  (he  thereby 
charged  her  annuity  (lock  with  the  payment  thereof  accordingly. 
And  (he  gave  to  J.  D,  her  400  /.  Eaji  India  (lock,  and  alfo  her 
400  /.  joint  dock  in  new  S.  S.  annuities»  fubje£l  to  the  faid  an- 
nuity, to  M.  J}.9  and  after  }icr  deceafe  to  her  children.  In  1749 
(he  bought  another  100/.  S.  5.  annuities,  and  in  March  following 
(he  fold  the  400  /.  Eaft^India  (lock,  and  the  produce  thereof  (he 
added  thereto  to  buy  in  new  5. 5.  annuities  800  L  Notice  being 
given  to  the  creditors  of  that  fund  to  accept  the  reduced  intereil, 
ihe,  not  accepting  the  terms,  was  paid  off  her  original  400  /•  new 
S.  S.  annuities,  and  the  100/.  which  (he  bought  in  afterwards  by 
a  draft  on  the  Banky  which  draft  (he  delivered  to  F.  with  direAions 
to  inved  it  in  the  3  percent^  annuities  if  he  fliould  think  bed.  F» 
without  (ignifying  to  her,  (as  far  as  then  appeared,)  that  he  did  not 
think  the  3  per  cents,  bed,  veded  the  money  in  thefe  very  5.  5.  an- 
nuities. The  tedatrix  afterwards,  by  a  codicil,  gave  to  T,  B,  her 
note  of  500/.,  which  ¥.  then  had  for  her;  and  then,  after  fome 
pecuniary  legacies,  faid,  "  /  defire  this  mayftand  as  well  as  the  wilt 
•<  in  the  hands  oft.*'  Sir  Thomas  Clarke^  upon  the  whole  circum- 
ftances,  held  that  the  legacies  both  of  the  400/.  Ea/f-India  dock 
and  the  400  /.  S.  S,  annuities,  being  undoubtedly  fpecific,  as  the 
ftind  was  defcribed  by  a  pronoun  proper,  "  all  my^*  &c.  were 
adeemed}  notwithdanding  the  diredions  in  the  codicil,  that 
the  will  (hould  dand.     Drinkwater  v.  Falconer^  2  Vef  623. 

3.  Tedatrix,  being  entitled  to  840/.  lent  on  mortgage  in  the 
names  of  trudees,  bequeathed  (among  other  fums)  100/.  to  H.  to 
be  paid  out  of  the  faid  mortgage-money  when  the  fame  (hould  be  re- 
ceived. After  making  the  will,  there  was  a  conGderable  arrear 
of  intered  upon  the  mortgage,  and  the  principal  and  intereft, 
amounting  to  1240/.,  tedatrix  agreed  to  accept  looo/.  for  the 
whole  that  was  due,  which  (he  foon  after  received.  The  quedion 
was.  Whether  the  legacy  was  adeemed  by  the  receipt  of  the 
mortgage-money  ?  Sir  Thomas  Clarke  at  the  Rolls — *<  A  debt 
<<  given  fpecifically,  and  called  in  without  any  apparent  account, 
''  18  an  ademption ;  but  the  receiving  of  the  money  is  here  ac- 
**  counted  for;  the  debt  was  increafed  from  840/.  to  i24o/.t 
<'  and  was  fo  much  in  danger  that  the  tedatrix  took  icoo/.  for 
«*  it;  therefore  no  ademption.'*  Rambling  v.  Lifter ^  Amb,  401. 
See  Lawfon  y.  Stitcb^  i  Atk  508. 

4.  Tedator  enumerated  mortgage  debts,  bonds,  and  notes  due 
to  him,  and  out  of  the  intered  gave  an  annuity  to  A.  for  life,  and 
after  her  death  directed  the  fecurities  to  be  veded  in  trudees,  for 
thft  benefit  of  a  college*    Some  of  the  fecurities  were  paid  off  in 
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the  teftator^s  lifetimt ,  but  it  did  not  appear  wbellisr  Tolttntarilf^ 
or  by  compulGon.  Lord  Camden  held^  that  the  bequcft  tni^  be 
cooGdered  to  be  of  Jo  much  money  as  nvas  equal  to  the  money  o^ving 
to  iht  teftator  on  the  feveral  fecurities^  and  directed  the  value  to  *be 
made  good  out  of  the  general  ^cts ;  and  he  dlfapproved  of  the 
diftinciion  between  a  voluntary,  and  compulfory  payment.  Atter^ 
ney  General  v.  Parkin^  Amb*  566.  See  S.  C.  dated  2  Bro*  Ca. 
Cb.  113. 

5.  Teftator  bequeathed  to  J,  A.  the  intereft  aiiCng  from  W.  A*% 
bond  to  him  for  principal  3500/.  fterling  during  her  life,  and  the 
principal  of  the  faid  bond  on  her  deceafc,  to  her /our  daughters  v 
and  he  gave  to  W.  B.  his  (the  teftalor's)  capital  ftock  of  loooA 
in  the  Eaft  India  Company's  ftock.  IF.  A*  afterwards  becaoie  a 
bankrupt,  and  the  teftator  received  a  dividend  upon  the  bond* 
The  teftator,  when  he  made  his  will,  was  poflTelTed  of  icoo/. 
Ea/l  India  ftock,  but  fold  out  the  whole  of  it  before  his  death* 
Lord  Chan.  Thurlow  held,  that  both  the  legacies  were  fpccific. 
That  the  firft  was  adeemed  fo  far  as  the  teftator  had  received  di- 
vidends in  refpe£l  of  the  debt,  and  that  the  fccond  was  totally 
adeemed.  His  lordfliip  adverted  to  the  diftinAion  betweea  a 
voluntary,  and  compuliory  payment,  and  agreed  with  Lord  Gmi- 
den  (in  the  Attorney  General  v.  Parkin^  ftated  pL  4.  fuf*)  ^ 
exploding  it.     AJbhurner  v.  Af acquire,  2  Bro.  Ca.  Ci.  lo8. 

6..  Teftatrix  gave  legacies,  to  be  feverally  paid  out  of  a  fum  of 
20qL  due  to  her  from  one  on  bond.  The  obligor  afterwards,  in 
teftatrix's  lifetime,  paid  tHe  debt,  and  took  up  the  bond.  The 
legacies  were  held  to  be  adeemed.  Badrick  v.  Steven/^  ^  Bfo^ 
Ca.  Ch>  431* 

7.  Teftator  gave  the  intereft  of  a  bill  of  exchange  for  1500A 
on  the  Eqfi  India  Company  to  his  wife  for  life,  and  dire£led  that 
after  her  deceafe  the  bill  (hould  be  fold,  and  the  monies  divided 
among  feveral  nephews  and  nieces,  with  furvivorflitp  between 
them,  in  cafe  of  the  death  of  any  in  her  life.  This  bill  which,  it 
appeared,  conftituted  the  bulk  of  the  teftator's  property,  he  hitcv* 
wards  received  in  his  lifetime.  In  fupport  of  aa  ademption  in  this 
cafe,  it  was  urged,  that  the  diftindlion  between  a  voluntary  and 
conipulfory  payment  was  exploded.  But  Lord  Loughkoroygb  fxA^ 
that  the  application  ind.eed  of  the  diftinflion  might  often  fail  in 
the  particular  cafe  i^but,  where  a  teftator  was  compelled  to  re« 
ceive  the  debt,  a  pretty  ftrong  prefumption  arofe,  that  there  was 
no  variatior\  of  intention.  He  took  a  difference  between  the  gift 
of  a  fpecific  thing,  and  o^  a. legacy  equivalent  to  money,  marked 
with  reference  to  a  particular  fecurity,  as  a  bond  ;  conceiving  the 
latter  fpecific  to  fome  intents  only.  It  w«is  ioconfiftent,  headkicd, 
with  common  fenfe,  that  the  teftator  ihould  have  given  ia  the 
manner  he  had,  with  reference  to  a  l)it  of  paper,  and  not  to  the 
fum,  giving^  an  intereft  for  life,  ia  the  intereft  of  a  MM  of  ex* 
change,  he  did  not  m.ean  to  deftroy  it  if  the  bill  were  paid*  He 
confidered  it  as  a  permanent  fecurity,  not  diftiuguifiiing  betweea 
a  bill  upon  the  Company,  and  India  ftock.    It  was  ftronger,  his 
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lordflup  continued}  with  regard  to  a  bill  o£  exchange  upon  the 
Company  than  a  common  bond ;  for,  to  a  reafonable  certainty, 
there  mud  be  a  time  when  that  bill  would  be  paid ;  but  it  was 
very  common  to  let  money  reft  upon  a  bond.  U[)on  the  parti'^ 
cular  frame  of  the  will  there  was  no  doubt.  It  was  in  fa<!t  his 
whole  fortune*  Decree  for  the  legatees.  Coleman  ir,  Cokman^ 
2  Vef.jun.  639, 

In  what  cafes  a  legacy  by  a  parent,  or  one  in  loco  parcntisy  (hall 
be  prefumed  to  be  fatisfied  by  the  fubfequent  gift  of  a  portiooi 
fee  (  I.  2) fupra^ pajftm. 

(E.  d)    Legatees  or  Devifees.      Kow,     Jointly  or  ^^«<ri9^ 

feverallv. 

SeJi.  Ik     As  Joint-tenants. 

I.  p\EVISE  to  J.  A.  and  her  children,  begotten  or  to  be  bcgot- 
^^  ten  by  W.  A.  her  hufband,  and  their  heit^for  ever,  J.  Am 
at  the  time  of  making  the  will  had  one  daughter,  and  afterwards 
two  fons  and  one  daughter,  all  of  whom  died  in  her  lifetime. 
Lefy  Ch.  J.  held,  that  J»  A.  took  as  joint-tenant  with  her  chiU 
dren.     Oates  v.  Jachfon^  2  Stt\  1 173. 

2.  Bequefl  of  the  refiduc  of  perfonalty  to  tcftator's  wife  for  life, 
^nd  after  her  dcceafe  to  their  children;  "  but  if  it  fliall  happen 
'*  that  my  faid  v;ifc  {hall  tlcpart  this  life  leaving  no  cjjild  or  chll- 
"  dren  at  her  death,  then  my  trurtees  (hall  transfer  the  fecurities. 
"  in  which  my  eftate  (hull  be  vcfled  to  my  two  brothers ;  and  ivx 
**  cafe  any  or  cither  of  them  (hall  be  then  dead,  then  to  the  fur- 
'*  vivor."  Both  brothers  died  in  the  wife's  lifetime.  Lord 
1l  burlaw  held,  that  they  took  as  joint- tenants,  and  that  the  exe- 
cutor of  the  furvivor  was  entitled  to  the  whole,  fuhjeft  to  the 
widow's  life  intereft.  Barnes  v.  Allen^  3  Vef.jun.  208.  n.  {a) 
from  Reg.  lib.  In  i  ^Bro.  Qi,  Ch,  181.  it  is  dated,  (erroneoufly 
as  It  fcems,)  that  the  decree  was  in  favour  of  the  reprcfentative^ 
of  both  brothers.  Where,  however,  the  firft  part  of  a  gfft  creates 
a  tenancy  in  cfimmon,  it  will  not  be  converted  into  a  joint-tenancT 
by  the  vioxA  furvivor ;  but  this  word  will  be  jeferred  to  the  deatK 
of  the  teftator.     Sctfe^.  2.  />/.  6  and  14.  infra. 

3.  Teftatrix  direfted  the  ref'due  of  her  perfonalty  to  be  divided 
into  three  parts,  and  gave  one  third  part  unto  and  amongfi  the 
children  of  A*^  one  other  third  part  unto  the  children  of  jB.,  and 
the  other  third  part  unto  and  amongjl  the  children  of  C.  On  the 
authority  of  Trundell  v.  Eames^  (cited  in  the  principal  cafe, ^.17.) 
and  Heath  v.  Heathy  feB,  2.  pU  y  infra^  the  children  of  A.  and  C 
were  held  to  take  as  tenants  in  common,  the  word  ''  cmongjt^ 
(ignifying  fcverance.  But,  with  refpeci  to  -B.'s  children,  the 
IVlafler  of  the  Rolls  obferved,  that  it  had  been  indeed  faid,  tcftatrix 
could  not  mean  differently  a^  to  thcfe  from  the  othersi  but  he 

6  could 
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could  not  follow  ditt  reafening.    There  were  no  words  of  fever- 
ance.    (t  waa  faid  to  be  a  blunder  of  the  clerk,  but  fuch  conjec- 
\     turea  were  not  allowable.     Held,  that   ^.'s  children  took  as 
joint-tenants.     CampMl  ▼.  CampM/f  4  Bro.  Ca.  Cb.  15. 

4*  Teftator  gave  the  relidue  of  his  real  and  perfonal  cftate  to 
trufteeSf  to  apply  the  intercft  to  the  ufe  of  his  four  grandchildren 
during  their  feveral  and  refpeAive  natural  lives,  and  from  and  im» 
mediatelj  after  the  deaafe  of  the  furvivor  ofthem^  to  pay  and  apply 
the  principal  money  to  and  among  all  and  every  their  children. 
Two  of  the  grandchildren  dying.  Lord  Thurlow  was  of  opinion, 
that  though  the  words  <'  equally  to  be  divided**  were  in  general 
conftrued,  in  a  will,  to  create  a  tenancy  in  common,  yet,  where 
the  context  fliewed  a  joint-tenancy,  the  words  muft  be  conftrued 
accordingly ;  and  that,  in  the  cafe  before  him,  it  was  evident,  that 
the  intercft  was  to  be  divided  among  four  while  four  were  alive, 
among  three  while  three  were  alive  j  and  that  nothing  was  to  go 
to  the  children  while  any  of  their  parents  were  living ;  and  he 
.dechred  the  whole  intereft  to  belong  to  the  two  living  grand- 
daughters by  furyivorOiip.  Armftrong  v.  Eldridge^  3  Bro.  Co* 
GEr.  215. 

&/?.  2.     As  Tenants  in  common. 

1.  Teftatrix  devifed  two  Icafehold  houfcs  to  J.  P.  and  J.H. 
generally ;  and  then  faid,  "  my  will  and  meaning  is,  that  the 

i  *^  rents  of  my  faid  two  houfes  (hall  be  equally  ihared  and  divided 
"  between  them  the  faid  J.  P.  and  J.  H.  as  aforefaid."     Held, 

^  that  the  devifees  took  as  tenants  in  common.  Prince  v.  HalgHn^ 
I  Ath.  493. 

2.  Teftatrix  bequeathed  the  refidue  of  her  perfonal  eftate  to  her 
two  nieces  M,  and  £.,  daughters  to  her  nephew  W,  O.  and  A. 
}x\%  wife,  whom  (he  deiired  to  be  truftees  for  her  children,  to  take 
care  of  their  legacies  *,  and  then  faid,  "  my  will  if,  that  my  e/late 
**  be  equally  divided  between  M.  and  E.,  whom  I  appoint  my  exe- 
**  cutrixes  accordingly.*'  Held,  that  the  words  of  the  bequcft 
made  a  tenancy  in  common.     Owen  v.  Owen^  i  Atk.  494* 

3.  Beqaeft  of  perfonalty  unto  and  among Jl  all  the  children 
refptbHvely^  male  or  female,  of  teftator's  brother  and  Gfter.  Held, 
that  they  took  as  tenants  in  common,  by  reafon  of  the  word 
rrfpeBively.  In  Heathe  v.  Heatbe^  2  Atk.  J2I.  vid.  S.P.  in  fee*  u 
pL  3.  fupra. 

4.  Devife  to  truftees,  for  the  feparate  ufe  of  teftator's  three 
filters,  (femes  covert) ;  and  as  his  faid  Jifters  fiould  feverally  £e^ 
he  gave  the  premifes  to  thtix feveral  heirs.  Lord  HardwukehAi^ 
that  the  fifters  took  as  tenants  in  common.  Sheppard  v.  GiUon, 
Z  Atk.  ^41* 

5.  Teftator,  reciting  that  he  was  a  freeman  of  London,  devifed, 
fofoon  after  his  deceafe  as  his  children  Jhoulji  require,  his  cufiomarj 
part  to  his  five  children,  equally  to  be  divided  between  them, 
fii^re  and  ihare  alike,  as  tenants  in  comtfufn^  and  not  as  jcint-tsnants, 
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with  benefit  offurvtvorjbip.  And  he  then  devifed  certain  real  eftateft 
to  four  of  his  children  by  name,  their  heirs  and  afligns,  equally  to 
be  divided  between  them,  fhare  and  (hare  alike,  as  tenants  in  com» 
mon^  and  not  as  joinc-tenants,  with  benefit  of  furvivorjhip*  The 
principal  queition  was,  Whether  the  devife  of  the  real  eftate  con- 
ftituted  a  tenancy  in  commcn,  or  a  joint-tenancy  1  Lord  HarJU 
Hjoicke  faid,  <<  the  6r(l  words  plainly  imported  a  tenancy  in  com* 
*<  mon  \  but  the  difficulty  was,  to  explain  the  fubfequent  ambiguous 
**  words.  That  one  condru^lion  attempted  was,  that  the  teftator 
<*^  meant  a  furvivorfliip  of  himfelfxo  prevent  a  lapfe  \  but  a  teftator^ 
*'  he  faidj  feldom  provided  for.  a  contingency  in  his  lifetime;  for  s 
'*  when  any  happened,  he  might  alter  his  will  as  he  pleafed.** 
The  difpoGtion  of  the  cu(tomary  part  feemed  however  to  his  lord- 
(hip  to  be  a  key  to  the  will,  and  this  (hewed  that  the  furvivorfliip 
muft  be  after  his  death,  and  at  fuch  a  time  as  it  could  attach,  vi%. 
at  the  age  of  2 1 ,  when  each  child  might  call  for  hisjbare  «•  and  if 
afterwards  any  of  the  others  died  before  21,  the  furvivors  miglit 
be  entitled  to  part  of  his  (hare.  .  He  held  therefore,  that  the  de- 
vife oi:  the  real  elt^te  muft  be  conftrued  in  the  fame  manner* 
Haws  V.  Haws^  I  Vef  13*  3  Ath  524.  S.  C.  Salijhury  y.Lambf, 
Amb,  383.  S.  P. 

6«  A  devife  of  lands  to  trullees,  for  payment  of  debts,  and  the 
remainder  to  go  and  be  equally  divided  amongft  the  teflator*s 
three  younger  children  ^  and  the  furvivor  of  them,  and  their  heirs  lot 
ever,  wis  held  to  create  a  tenancy  in  common.  Stones v^Heartley^ 
I  Fef.  165. 

7.  Bequeft  of  perfon<)Ity  to  J,  TV.  and  to  his  heirs  tnale^  equally  to  ^    - 
be  divided  among  them^  /hat  e  and Jhare  alike*     Lords  Commiffioners 

Smith  and  Bathurft  held,  that  the  whole  (hould  go  to  the  father 
for  life,  and  then  to  the  fons  equally.  Wilfon  v.  Vanfittart^ 
Amb*  562. 

8.  Teftator  devifed  all  that  mefluage,  tfc.  and  all  other  hit 
mefluages,  lands,  tenements,  and  hereditaments  to  his  (ive  chil- 
dren, and  the  furvivors  and  furvivor  of  them,  and  the  executors 
and  adminiftrators  of  fuch  furvivor,  (hare  and  (hare  alike,  as 
tenants  in  common  and  not  as  joint-tenants.  Per  r«r.— This  is 
a  tenancy  in  common  in  fee,  and  the  words  '<  furvivors  andfur*^ 
<<  vivot^^  relate  to  the  death  of  the  teftator :  and  Wilmot^  J.  faid, 
that  the  word  "  executors**  was  equivalent  to  <<  heirs**  in  a  will. 
Rofe  V.  Hill^  3  Burr.  1881. 

9.  Teftator  gave  his  freehold  mefluage  in  G.  to  ^.,  £.,  and  C. 
tqual/^  Held,  that  they  took  as  tenants  in  common.  In  Denn  v. 
Gqfkin^  Cowp,  66o. 

10.  Teftator^  being  poflefled  of  feveral  leafehold  eftates,  fome 
held  for  livest  and  others  for  years,  and  having  two  fons,  A.  and 
J?.,  and  four  daughters,  C,  I).,  E.^  and  F,y  devifed  thefe  eftates 
to  truftees>  in  truft,  as  to  part  of  them,  for  his  fon  A.  and  his 
iflue-,  and,  as  to  other  part,  for  his  fon  B.  and  his  iflue,  as 
counfel  (hould  advife  ;  with  crofs  remainders,  upon  the  death  of 
cither  without  iflucj  to  the  other  and  his  iflue,  in  like  manner  ; 

then 
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then  followed  thefe  words  5  **  Item^  my  will  is,  that  in  cafe  both 
<<  my  faid  fons,  A*  and  B,y  (hall  happen  to  die  unmarried,  and 
,  ^  that  neither  of  them  fhall  have  any  iffue  lawfully  begotten,  then 
**  my  daughters,  C,  JO.,  and  JB.,  aftd  the  furvlvors  aftd  furvkvor 
•*  tftkem^  and  their  alTigns,  be  permitted  to  receive  all  the  rents, 
•*  iflues,  and  profits,  of  all  the  faid  leafe  lands,  and  premifcs, 
•*  as  tenants  in  common,  and  not  as  joint-tenants."  A.  the 
eldeft  fon  died  without  ilTue,  and  Z).,  £.,  and  F.,  three  of  the 
daughters,  ilfo  died,  all  in  the  lifetime  of  B.  the  fecqnd  fon  5 
and  then  B.  died  without  ifluc.  The  queftion  was,  Whether  C. 
the  furvivin|  daughter,  was,  by  the  words  of  the  will,  entitle  to 
the  whole  of  the  leafehold  eftates^  or  to  a  third  part  thereof  only. 
In  common  with  the  reprefentatives  of  the  deceafed  fitters  ?  The 
court  of  Chancery  in  Ireland  were  of  opinion  that  C.  was  entitled 
.  to  the  whole.  But  this  decree  was  reverfed  upon  an  appeal  to  the 
Houfe  Df  Lords  here,  who  held  that,  upon  the  contingencies 
which  had  happened,  the  ettates  were  devifed  to  the  three 
daughters  as  tenants  in  common.  Wilfon  ?•  Bailey^  5  Bro.  Purl* 
Ca.  388. 

11.  Teflator  devifed  all  his  real  ettate  to  truftees,  as  foon  as 
his  three  daughters  (hould  attain  their  refpeflive  ages  of  2 1 ,  to  con- 
vey to  them  and  the  heirs  of  their  bodies,  and  their  heirs,  as/w»/- 
tenanis.  Lord  Hard'wicie^  after  obferVing  that,  on  account  of 
the  direftion  to  convey,  this  was  an  executory  truft,  in  which 
cafe  the  court  afTumed  greater  latitude  of  mouldttig  the  will  ac« 
cording  to  the  intention  of  the  tettator,  was  of  opinion,  that  tht 
daughters  did  not  take  as  joint-tenantfs ;  but  that  conveyances 
Ihould  be  made  to  them  at  21  refpe£iive]y  in  tail,  with  croft 
remainders  in  tail,  "by  which  means  furvivorQiip  would  be  pre- 
ferved  upon  the  death  of  any  daughter  without  iflTue,  which  was 
the  moft  that  was  meant  by  joint-tenants.  Marjat  v.  Townley^ 
I  Vef.  102. 

12.  A  bequeft  to  S.  B.  and  W.  5*  of  1500 1,  jointly  and  hetweefi 
tbem,  was  held  not  to  be  a  joint-tenancy  *,  but  to  be  divided  be- 
tween them.     Perkins  v.  Baynton^  i  Bro.  Ca.  Ci>»  118. 

13.  Legacy  of  10,000/.  to  two  fitters,  to  be  equally  divided 
between  them,  Hvhen  they  Jkodld  arrive  at  the  age  of  1\.  One  of 
them  died  under  21.  It  was  contended,  that  this  was  a  joint- 
tenancy  till  21,  though  divifible  then;  but  the  (hare  of  the 
deceafed  was  adjudged  to  her  rcprefentative.  Joliffe  v.  Ecfi^ 
3  Bro,  Ca.  Ch.  25. 

Bat  note,  tt  14.  Bequett  of  ttock,  in  truft  to  pay  the  dividends  to  teftatrix's 

isothetwifc  niece  for  life,  and  after  her  deceafc  the  ttock  to  be  equally  divided 

part  of  the  aniong  the  four  brothers  and  fitters  of  tettatrix,  •*  and  in  like 

gift  does  not  «<  manner  among  the  furvivots  o^furoinwr  of  them."     This  was 

dearly  im-  j^gjj  ^  tenancy  in  common  from  the  exprefs  words,  and  the  ttock 

cy7n*cora""  divifiWe  between  thofe  alive  at  the  death  of  the  niea«|  and  the 

mon;  and  reptefentatives  of  fuch  as  died  in  her  lifetime.     The  words  fur^ 

•*!J"J^*'®  vivorsy  &c.  were  underftood  to  refer  to  a  death  in  the  life  of 

wcafion"for   teftattix,  fo  US  to  guard  againft  a  lapfc.    Reetitei  ?•  Dian,  2  V^ 

jun% 
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yw«.  16$.  4  BrcCa,  Ch.  403.  S.  C.     P^ry  r,  Wwfdsj  3  Vef.jun^  (bftruneda 
204.  and  fecoad  point  in  Alaberley  v.  Strode^  it.  450.  S.  P.  conftruaion 

cafci  cited,  is  put  upon  the  word  j&r%fV0r«     Sttfee.j^  ft,  %,  Ju^^im 


(G.  d)  Devife.     When  it  vefts  or  is  to  be  taken,  or  gviner  39^. 

when  Legacies  are  to  be  paid. 

Stc  (ti .\))f /apra. 

i.T'T/HERE  a  portion  is  given  to  one,  payable  at  a  oertaia 
^^  age,  with  a  limitation  over  to  another,  and  if  that  per* 
fon  die,  without  mentioning  any  age  when  it  (hall  be  paid,  if  tho 
firft  taker  die  before  the  time  of  payment,  it  v^fts  in  the  fecond 
immediately ;  for  itas  as  to  him  a  new  legacy*  In  Boycpt  r.  Ctf-* 
foA,  I  yitk.  556. 

But  fu^re  where  payable  oot  of  land ;  fee  Feltham  v.  Feltham,  2  P.  Wms.  270.  and  Coa^s  note  to 
5th  edit.  See  S.  C.  alfo  ftated  in  8  Vin.  403.  pl-^^,  >34-  and  fide  note;  and  BargraVe  v.  Whitmcke^ 
Itated  401.  ib.  pU  iS.  Perhapi  the  dill*;nd)ion  itated  in  (Z.c),/.  2.  «.  x*  pk  lU  jufra^  will  in  fontt 
meafure  apply. 

The  cafe  of  Burdet  v.  Youngs  ftated  8  Viru  Abr.  403.  pL  3  a.  is 
now  reported  in  3  Bro.  Ca,  ParL  45. 

2.  Bcqueft  to  C.  F,  \fhcn  he  attained  25  of  loooA,  and  the 
executors  were  empowered  to  lay  it  out  on  fecurities,  and  pay 
the  intereft  for  the  infant's  education,  as  alfo  a  part  of  the. prin- 
cipal, to  put  him  apprentice,  and  the  remainder  to  be  paid  him  at 
25,  and  not  before.  C.  F.  died  at  19.  The  legacy  was  held  to 
be  veiled,  and  the  fecurities  were  decreed  to  be  'immediately  tranf- 
fcrred^to  C^.'s  reprcfentative.  Fonereau  v.  Fonereauy  3  AtL  645, 
I  Vef.  118.  S.C. 

3.  Bequcft  of  1500/.  to  one,  payable  at  24,  with  a  certain 
maintenance  in  the  mean  time.  The  legatee  died  under  age. 
The  legacy  being  held  to  be  vefted,  the  next  queftion  was,  as  to 
the  time  of  payment  to  the  reprcfentative  ?  On  this  the  court  ob- 
fenred,  that,  had  the  legacy  carried  intereft,  though  the  payment 
of  the  principal  was  deferred,  yet,  on  the  legatee's  death  the 
reprcfentative  would  have  been  entitled  to  it  immediately,  fince 
the  delay  of  payment  to  the  infant  \^  as  only  by  way.of  caution, 
but  with  equal  benefit  to  him.  The  appointment  of  maintenance 
had  been  faid  to  be  equivalent  to  giving  intereft,  but  they  thought 
nor ;  intereft  carrying  the  whole  benefit  of  the  legacy;  but  main- 
tenance being  only  a  decent  provifion  during  minority,  and  bounded 
not  by  the  profit  of  the  money,  but  by  the  neceffitiesof  fuftenance^ 
and  education.     In  Harrifin  v.  Buckle ^  i  Stra.  238* 

4.  Bcqueft  of  a  legacy,  payable  at  21,  with  an  allowance  for 
maintenance  in  the  mean  time.  The  legatee  died  before  ar. 
Held,  that  his  adminiftrator  claiming  under  him,  could  not  be  in 
a  better  condition  than  he  himfelf  was ;  and  therefore  not  entitled 
to  receive  the  legacy  till  fuch  time  as  the  legatee  would  have  at- 
tained 
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taineJ  2i ;  bpt  otherwife,  in  cafe  the  wbeU  iniereji  of  the  legacjr 
had  been  given  in  the  mean  time.  Roien  v.  Smitby  at  the  Dele- 
gatesy  ^171^.  588. 

5.  Bequeft  of  ftocki  tuiti  the  dividends  arifing  therefrom^  to  take 
place  at  a  future  day.  Legatee  died  in  the  interim.  The  gift  of 
the  dividends  entitled  her  reprefentative  to  an  immediate  transfer. 
In  Miy  V.  Wood,  3  Bro.  Ca.  Ch.  474. 

6.  Legacies  were  given  to  A,  and  B.^  after  the  death  of  their 
mother,  payable  at  21 ;  with  a  provifo,  that  if  ^.  or  B  (hould, 
<^  ia  any  time^**  become  poflefled  of  the  teftator*s  real  eftate^ 
(which  in  a  f6rmer  part  of  the  wril  had  been  devifed  to  them 
fucceflively  in  remainder,  after  a  devife  to  one  and  his-iflTue  in 
firi^  fettlement)  his  or  her  legacy  (hould  go  over.  A,  and  B.j 
having  attained  21,  had  immediate  payment  of  their  legacies  de- 
creed to  them  \  Lord  Thurloiv  obferving,  that  although  if  the  elder 
brother  were  to  die  without  iflue,  during  the  life  of  one  of  the 
legatees,  the  difpofition  over  might  be  good,  yet  he  could  not 
keep  the  money  in  court  all  that  time  to  wait  the  event.  Gt^iffitbs 
▼.  Smith,   I  Vef.jun.  97. 

7.  Devife  of  an  annuity  of  50/.  to  be  purchafed  by  rxecutofi 
who>  till  the  purchafe^  was  to  pay  the  annuitant  40/.  a- year.  Ex- 
ecutor, inftead  of  purchafing  an  annuity,  paid  50/.  a-year  from 
the  rents  of  teftator's  e(tate.  Held,  that  the  annuitant  was 
entitled  to  40/.  for  the  firft  year,  and  to  50/.  a-year  afterwards, 
it  being  the  executor's  fault  for  not  purchafing  it  after  the  expira- 
tion  of  the  year,  as  he  was  bound  to  do  by  the  will.  Browne  v. 
Spooner,  i  Vef.jun*  291.  Sec  Hutcbin  v.  Mannington  (Z.  c),  f.%* 
i».  2.  pL  \6ifupra. 

8.  Bequeft  of  perfonalty,  after  the  deceafe  of  teftator's  wife, 
to  all  and  every  the  child  and  children  of  his  fan  A.,  equally  to  be  di* 
vided  between  them;  the  daughter's  (hare  to  be  paid  at  21,  or  mar" 
riage,  which  Ihould  fird  happen,  and  thefon*sjbare  orjbares  at  21, 
or  to  be  fooner  advanced  for  their  benefit,  if  the  truftees  fiiould 
think  fit;  with  furvivorfhip  amongft  them:  and,  in  cafe  all  the 
children  (hould  die  before  their  (hares  became  payable  then  to  J, 
A.  had  two  children  at  the  time  of  making  the  will,  and  feveral 
afterwards.  On  a  queftion,  whether  all  or  which  of  ^.'s  children 
ihould  take  ?  Lord  Ch.  faid,  where  a  time  of  payment  was  pointed 
out,  as  where  a  legacy  was  given  to  tj^e  children  of  A.  when  they 
{hould  attain  21,  the  diftribution  muft  be  made  amongft  the 
children  in  efe^  at  the  time  the  eldeft  attained  fuch  age.  An* 
drews  v.  Partington^  3  Bro,,  Ca,  Ch,  401. 

9.  Legacy,  by  one  In  truft,  for  the  five  children  of  his  fon  T. 
by  name,  and  all  and  every  the  child  and  children  of  his  fon  T.^ 
cqually.to  be  divided  between  theHh ;  the  Jbares  of  the  fons^to  U 
ajftgned  to  them  at  21  ^  and  the  Jbares  of  the  daughters  at  21  or  mar" 
riage  ;  with  power  to  advance  part  for  placing  out  the  fons.  Bill 
by  the  eldeft  fon,  who  had  attained  21,  for  immediate  payment 
of  his  (hare :  and^  on  his  behalf  was  cited  Andrews  v.  Partington, 


//.  8«  fup4^  atid  decreed  accordingly.      Pfefcofi  v.  Long,   1  Vef.    . 
y'tfff^  690.     See  8.  C,  and  alfo  the  iaft  cafe  ftated  in  (X^  b.)|  yi/^. 
/fr.3., /f/.  7-8. 

10.  Teftator  created'a  term  for  payment  of  debts  and  lega«»ifsr, 
and  gaTe  1000/.  to  his  nitce,  to  be  paid  immediately  afrer  hts 
deceafci  if  then  married  \  if  not,  the  intereft  of  her  legacy  to  be 
paid  her  in  the  interimi  and  if  (he  fhould  die  unmarried,  then  to 
lapfe  into  the  eftate.     By  a  codicil  he  gave  her  *•  the  further  fum 

**  of  aoo/.,  in  addition  to  what"  he  had  given  her  by  the  will,.  ^ 

With  Tcfpeft  to  the  latter  legacy,  the  Mailer  of  the  Rolls  faid, 
that  Lord  Thurlow  hid  determined,  that  fubftitutqd,  and  addei 
legacies  (hould  be  fubje£l  to  the  fame  conditions.  And  the  niece 
being  married,  he  decreed  botH  legacies  to  be  raifed.  Crowder 
V,  Clotoes,  2  Vef,jun.  449.  •  ' 

11.  A  married  woman,  being  entitled  to   1200 /I,  ^percents^ 
at  her  own  difpofaf  (in  which  (he  conceived  !>.,  her  hufband, 
from  whom  (he  was  feparatcd,  had  a  life- intereft,  if  he  furvived 
her,  but  it  afterwards  appeared  that  he  had  not),  bequeathed  the 
refidae  of  her  perfonalty,  after  payment  of  debts,  to  her  execu- 
tors, after  paying  the  following  fums  to  ^  and  0i,  each  lOo/. 
3  per  cents  i  '  and  Ihe  added,  **  In  confideration  of  the  trouble  of 
**  my  executors,  thefe  fums  to  return  to  them  at  the  death  of  the 
**  legatees;  and  if  any  other  of  my  legatees  (E.  excepted),  die 
*'  before  D.,  their  legacies  to  revert  to  my  executors.     To  £. 
«*  and  F.  each  100/.  of  the  faid  ftock."     And,  after  fevcral  other 
difpofitions,  (he  continued,   **  it  is  to  be  unJerftood,  that  the 
«•  money  bequeathed  as  before  mentioned  is  m  the  3  per  centSy 
"  the  intertit  of  which  D.  is  to  enjoy,  agreeably  to  our  articled  of 
**  feparation.  till  his  death;  and  the  fiile  of  the  faid  ftock  is  to 
"  be  at  the  firft,  or,  at  the  option  of  my  executors,  the  fecond 
"  term  (r.  e.  quarter-day)  after  the  death  of  27/*    The  qucftioa 
was,  Whether  the  legatees  were  entitled  to  their  legacies  imme- 
diately, or  were  to  wait  the  death  of  D.,  he  not  having,  in  fa£^» 
any  life-interdl  ?     Lord  Thurlotu  admitted,  that  had  the  wife 
been  apprifed  of  her  power  to  difpofe  of  the  ftock  immediately 
after  her  death,  (he  might  have  given  inftant  eftates  to  many ; 
but  there  were  no  words  in  the  will,  he  faid,  to  (hew  what  (he 
would  have  done  in  that  cafe;  and  in  order  to  afcertain  it,  he 
ihould  be  oblrged  to  guefs ;  which  would  be  going  further  than 
the  court  had  ever  done.     He  therefore  held,  that  all  the  legatees, 
except  E»  were  entitled  only  in  ca(e  they  (hould  furvivc  D.^  the 
fau(band ;  and,  that  j?.,  though  entitled  whether  (he  (hould  fur- 
▼ive  jD.  or  not,  was  not  to  be  paid  till  his  death.     Smit6  v.  Mait" 
land^  I  Vif.jun.^62> 

13.  After  a  difpofition  in  truft  for  his  two  children  at  21  of 
marriage;  if  they  (hould  both  die  under  age,  unmarried,  and 
without  iflue,  teftator  gave  to  C.  3000/.,  to  be  paid  her  at  the 
end  of  two  years  after  the  death  of  the  furvivor  of  them.  By  a 
codicil  of  the  next  day,  reciting  that  his  eftate  wouM  not  bear  the 
payment  of  the  3000/.  during  the  Ufe  of  A.^  lus  motlier-iii-hw, 
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at  It  was  chargeable  with  1 20/.  to  her  during  lifie,  teftator  rtttkeA 
that  part  of  the  will ;  and  in  cafe  his  two  children  ihoald  die 
under,  (^c.  then  the  30C0/.  were  to  be  paid  twelve  months  after 
the  death  of  if.  T^e  children  furvived  A.^  and  then  died  usi« 
married  and  without  iflue.  Heidi  thit  the  legacy  was  ncyt  pay^* 
able  till  the  end  of  the  two  years  after  the  furrivor's  death  \  tht 
codicil  having  n6  other  obje£l  than  to  poftpone  paymeat  daring 
A*^\\it»     IVordfworth  v.  Tounger^  3  Vif.jun,  74. 

See  (T.  h)fiip.  fee,  2.,  if.  2.,  pnffimf  as  to  the  Time  when,  a 
Bequeft  berng  made  to  a  Clafs,  or  Body  of  Pcrfons»  fiich 
Perfons  muft  anfwer  the  Defcription* 

See  (X.  ^)fiip.  fee.  i — 2 — 3,  pf*Jfim^  as  to  the  Time  when,  a 
Bequeft  being  made  to  Children  generally^  either  by  way  of 
Prefent  Gift,  or  in  Remainder,  or  to  be  paid  at  a  future 
Period,  fuch  Gift  (hall  take  Effea. 

8vincr4G8.       {^^  J  j  Lcgacics  to  Itifants.     When  to  be  paid. 

See  (Z.  c),  fee.  a.  «•  1.  //.  11.  fvf. 

svinCT^o9.  ^L.  d^  Legacy  to  Infants,  Gfr.     Payment  to  whom 

is  good. 

'  i.'T^ESTATOR  gave  100/.  to  ^.  by  the  defcription  of  his 
*  nephew's  daughter.  The  executors  paid  the  legacy  to 
'  AS  father,  (he  being  then  an  infant.  The  court  of  ExcteqveTf 
though  with  great  reludlance,  decreed  the  legacy  to  be  paid  over 
again  to  A.  (her  father's  executor  having  wafted  his  aflets);  the 
rule',  they  faid,  being  firmly  fettled,  that  a  legacy  to  an  ^fant 
cannot  be  paid  to  the  father.  Cunningham  v.  Harris^  1786^ 
cited  3  Bro,  Ca.  CL  1 86. 

2.  Teftatrix  gave  a  legacy  of  100  A  to  each  of  the  thrtt  child- 
ren of  A, J  and  made  B,  executor/  leaving^  him  the  bulk  of  her 
eft  ate  ;  provided  ke  paid  the  three  legacies  within  a  year  after  her 
deQtk.  Tlie  executor  within  the  time  paid  the  legacies  into  the 
children's  own  hands,  the  eldeft  being  then  aged  16,  the  next 
14,  and  the  youngeft  9  only.  The  children  afterwards  filed  their 
bill  fur  the  money  to  be  paid  over  again,  infifting  that  their  father 
had  embezzled  it,  and  was  infolvent.  Lord  Hardwicke  did  not 
know  an  inftance  where  an  executor,  paying  fo  large  a  fum  as 
100/.  into  the  haiids  of  minors,  had  been  allowed  it.  In  the 
cafe  before  htm,  however,  as  the  payment  had  been  fully  proved, 
his  lordfiiip  laid,  he  would  not  ftrain  the  rules  of  the  court  to 
make  him  pay  it  over  again  ;  efpecially  as  it  was  done  to  i^ve  a 
forfeiture,  it  being  an  exprefs  condition  of  the  executor's  own 
taking  under  tlie  will,  that  he.fliould  difcharge  the  legacies  within 
the  year.  ,|^ut  the  affair  was,  by  his  lordflup's  rccoauneodation, 
'       '  cogi- 
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compromifed,  00  the  executor's  dividing  50/*  between  the  three/ 
children.     Fhilips  v.  Paget^  2  Atk>  8o.  and  ma*g. 

3.  Bequeft  to  C.  of  100/.  to  be  equally  divided  between  himj'df 
4ii^d family.  .  The  executor  paid  the  money  to  C,  who  at  that 
time  had  a  wife  aad  feren  chi)dren9  fix  of  therai  aduits»  and  the. 
feventh  an  infant.  3<:v^ral  years  afcerwards  the  children  filed 
their  bill,  infifting  that  this  was  not  a  good  payment.  The  M<if- 
ter  of  the  Rolls  obferved,  that  Dagleyw.  TJ/erry^  8  Fin.  Abr.  410. 
//-  7.  had  fettled,  that  payment  to  the  father  of  the  child's 
legacy  was  not  good  ;•  but,  in  the  cnfe  before  hini>  if  the  tellator 
meant  the  e:tecuicrs  to  divide^  why  did  he  mention  C.  ?  What  did 
he  mean  by  the  word  him/elf?  That^  his  Hoaur  faid,  could  only 
be  applicable,  if  C.  were  to  divide,  li-  otie>  he  faid,  were  to 
give  a  legacy  to  the  fenior  fix  clerk,  to  be  divided  anwng  himfelf, 
and  the  other  fix  clerks,  he  thought  it  fhould  be  paid  to  the 
fenior,  aQil  that  the  executor  need  not  be  put  to  inquire  who  the- 
other  fix-  clerks  were,  fiill  difmiiTcd.  Decree  of  difmifiTii  af- 
terwards afiirmed.     Coaper  v.  Th9r$it^o^  .3  Bro.  Ca.  Cb.  i^6,  i86, 

4.  Bequeft  of  (among  other  legacies)  500/.  to  A.  (an  infant)* 
with  a  dire£kion,  that  fuch  of  the  legatees  as  might  be  infants  at 
the  teftator's  death,  fliould  receive  intereft  till  their  legacies 
fhould  be  paid,  which  he  defired  to  be  at  21.  Bill  by  an  alBgnee 
of  A^  againft  the  executors  for  the  legacy.  Defendants  charged 
that  J*s  mother  (his  father  having  died  in  narrow  circumftances) 
and  her  fecond  hufband  had  expended  650/.  in  ^.'s  maintenance 
and  advancement  in  the  world ;  and  therefore  had  a  prior  claim 
to  the  aflignee.  But  the  court  did  not  feem  fatisfied  with  fome 
o^the  articles  of  expenditure^  and  decreed  the  legicy  to  be  paid 
to  the  airignoe.  Davits  v.  Aufien^  3  Bro.  Ca.  CL  178.  x  Fef, 
jun.  247.  S.C 

(M.  d)    Payment  or  taking  j   hw.    Clear  of  De-  ^^2!Z!^ 

du£tioQS« 

[The  enfuing  are  Cafes  of  (lerling  and  currency  Payments.] 

!•  A  Teftator,  who  lived  in  Jamaica^  gave  legacies  to  be  paid 
^*  in  fierting  money  in  the  firft  place,  and  immediately  after- 
wards two  other  legacies,  (one  of  which  was  to  the  plaintiff,)  gem^ 
raUft  without  fo  faying^  and  at  the  end  of  his  will  feveral  more^ 
to  be  paid  in  Jlerling  money.  Lord  Hardwicke  held,  that  the 
plaintiff  muft  take  his  legacy  in  Jamaica  money  \  according  to 
the  general  rule,  that  where  money  is  left  by  will,  it  muft  be 
paid  in  the  current  money  of  the  place  where  the  will  was  made  % 
and  in  this  cafe,  where  the  teftator  had  exprefied  himfelf  differ* 
ently,  he  (hewed  a  diflferent  intention.  Saunders  "v.  Dreda^  2  Atk* 
465.     Pbipps  V.  Earl  of  Anglefey^  X  P.  Wmi.  696.  S.  P. 

2*  A  teftator  made  his  will  in  Inland^  and  thereby  gave  feveral 
kgacies,  fome  of  which  he  dire£led  to  be  pai4  in  fterling  money, 

£ea  and 
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and  others  were  given  genemliy.  Tlic  lattf  r  were  decreed  to  l>c 
paid  in  Irijb  currency.  Second  point  in  Pierfin  v.  Gauneti  a  Bf9i 
Ca.  CL  38. 

3^  Teftator,  living  in  the  ifland  of  AntiguHy  gave  a  legacy  to 
one  of  IQOO L  Jferiing.  He  then  bequeathed  to  others  1500/. 
generally.  The  latter  legacy  was  decreed  to  be  paid  in  Antigua 
currency*    Second  point  in  Maletlmy.  Martin^  3  Broi  Ca*  Cb.  51. 

sviwgT4n_.  (N.  d)  Intereft.     In  what  Cafes  payable^  and  from 

what  Time.  « 

StS.  t.    Id  Cafes  of  DiUs,  the  Payment  whet eof  is  provided 

for  by  the  Will. 

s«  np^STATOR  by  will,  in  1699,  created  a  term  ki  certain 
^  e dates  for  payment  of  debts  and  legacies,  ^bich  bgtSreBed 
to  be  paid  within  Jtve  years  after  bis  death.  By  a  codicil  he  dcvifed 
thefe  eftates  to  trudces,  to  pay  oiit'  of  the  rents  to  his  wife  300/. 
a*year  for  her  life,  and  with  the  furplas  profits  to  pay  his  debts 
and  legacies.  Teftator's  wife  Hved  till  I73<$>  and  during  her 
life  the  rents  were  exhauited  by  the  charges.  The  4)ueilion  was, 
whether  the  plaintiff  (who  was  both  a  legatee^  and  a  fimple  con- 
tra£t  creditor)  was  entitled  to  intereft  *,  and  if  fo,  from  what 
time  ;  whether  from  the  five  years  after  the  teftator's  death,  or 
from  1717,  at  which  time  a  matter's  report  of  the  fums  due  for 
the  debt  and  le^^acy  was  confirmed  ?  Againft  the  claim  of  intereft 
it  was  urged,  th;it  this  ^  was  a  dry  reverfion  during  the  widow's 
life.  Lord  Hardivicke  ohhrycdf  that  a  legacy  in  its  nature  car- 
ried interefl ;  he  knew  of  no  diftinOion  between  a  reverfionary 
eflate  and  any  other ;  ^nd  he  held,  that  the  intereft  of  the  legacy 
ought  to  begin  at  the  end  of  the  five  years,  according  to  the 
direAions  of  the  will.  But,  as  to  the  debt,  it  did  not  ih  its  nattire 
V  carry  intereft  ;  and  he  knew  of  no  general  rulcy  that,  on  a  truft 
created  for  payment  of  debts,  fimple  contra£l  ones  (hould  carry 
intereft,  as  was  infifted  upon.  He  therefore  allowed  intereft  on 
it  from  the  year  1717  only.  Lloyd  v.  UniliamSf  2  Atk.  108. 
The  Draper*!  Company  v.  Davis,  ih.  211.  Barbell  v.  Barker^ 
2  Vef,  363.  S.  P.  See  Ccx*s  note  at  the  end  of  Carr  v-  Burling* 
iorty  I  P.  Wms,  2 19, 

2.  Lord  i?.  made  feveralleafcs,  with  covenants  Tor  quiet  enjoy- 
ment. By  his  will  he  created  a  truft  in  I\is  real  eiUte  for  payment 
of  debts  and  legacies.  The  leffces,  being  evifted  by  the  remainder- 
man, recovered  in  a£lions  againft  the  executors ;  and  afterwards 
one^  who  had  a  partial  iiitertft  in  the  devifed  cftate,  joined  with 
the  trnftees  in  (laying  off  the  judgment  debts,  and  taking  affign- 
tnents.  On  a  queftion,  whether  thefe  dtb^s  bore  intereft  in  the 
hands  of  the  aflignees,  Lord  i/^r^^virl^  would  not  allow,  that, 
tinder  a  general  t^harge  by  will  for  psyment  of  debts^  fimple 
€ontra&  2ebts  OioHld.  carry  intereft.  But  he  viewed  the  cafe 
•    -  ....  before 
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before  htm  on  'its  particular  circumftances ;  and  firfti  on  the 
fuppoGtion  that  the  eftate  had  dcfcended  without  any  tru(l|  he 
fliewed  that  equity  could  by  circuity  hifve  allowed  intercft  to  be 
raifed,  by  means  of  an  execution.  He  then  took  it  on  the  dcvife^ 
the  truft  of  which  was  cognizable  only  in  equity,  and  confidered 
whether  there  was  ground  to  give  intered.  It  was  plain,  that, 
if  the  creditors  had  filed  their  bills  for  payment,  the  railing  muft 
have  been  decreed  by  mortgage  probably,  as  it  was  a  great  eftate  ; 
from  which  moment  the  money  would  have  carried  intercft. 
Then  the  affignees  prevented  the  fale  or  mortgage  of  the  eftate, 
«nd  faved  the  expence  of  the  creditors'  bills  for  that  purpofe. 
It  had  been  obje£ted,  that  the  truftces  could  not  have  raifed  tne 
money  without  a  decree  of  the  court ;  hut  this  his  lordlhip  denied  ; 
and  he  confirmed  the  Mailer's  report  allowing  intereft.  Baib  v. 
Bradford,  2  Fe/.  587. 

3.  Teftator  charged  his  edate  with  money  for  payment  of 
debts,  among  other  purpofes.  The  right  of  charging  being 
contefted,  the  money  which  had  been  raifed  lay  in  the  funds  till 
a  decree  pafled  in  favour  of  the  trudf  Lord  TburJow  would  not 
allow  intereft  on  the  (imple  coMtra£l  debts,  it  being  contrary  to 
the  general  rule.  The  hardOiips  of  this  rule,  he  allowed,  were 
occafionally  great,  but  not  unavoidable  ;  fince,  had  the  creditors 
filed  their  bill,  the  debts  would  have  carried  intereft  from  the 
feparate  reports,  and  fo  their  own  delay.  Shirley  v.  Ferrers-^ 
I  Bro,  Ca.  Ch.  41. 

4.  Where  the  court  decrees  a  legacy  to  be  in  fatisfa£lion  of  a 
debt,  it  gives  inrereit  from  the  death  of  the  teftator.  In  Clerk  v« 
SfWill,  3  ^tk.  99. 

S^n,  %•    In  Cafes  of  Legacies. 

Nf  I.     Where  the  Gift  is  of  2,  particular  Legacy.  » 

|.  Bequeft  to  a  grand-daughter  of  500/.,  to  be  paid  at  21  or 
marriage  ;  and  ifjbe  died  before  either  of  the  contingencies^  then  to  J?. 
On  a  bill  brought  by  the  grand  daughter,  then  an  infant,  for 
intereft,  and  to  have  the  principal  fecured.  Lord  Hardnviche  faid, 
as  the  legacy  was  given  over,  nothing  veded,  and  that  (he  was 
not  entitled  to  intereft.     Palmer  v.  Mafon^  i  Atk,  505. 

a.  Teftator  gave  part  of  his  ftoclc  in  trade  xo.R.  T.y  provided 
be  Jhould  attain  his  age  of  li  :  hut  if  he  died  before  2 1  then  to  B, 
R.  T.  died  before  21.  This  was  confidered  as  the  cafe  of  a  con- 
dition precedent,  in  which  the  eftate  could  not  veft  till  the  infant 
attained  21,  and  the  intermediate  profits,  from  the  teftator's  to 
the  infant's  death,  did  not  belong  to  the  infant's  adminiftrator. 
Atkinfim  v.  Turner,  2  Atk.  41.  Barn.  Rep,  in  Ch,^^.  8.  C. 
Haugbtonv.  Harrifon,  2  Atk.  329.  and  Hearle  v.  Greenbank  (O,  d), 
jftf,  I .  pi,  3 .  infra^  S.  P. 

3.  Bequeft  of  1000/.  a- piece  to  plaiiitiflfs,  to  be  paid  ta  them 
at  a  I,  in  cafe  they  attained  that  age,  but  not  otberwife,  and  if 
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.  tny  died  before,  their  legaciei  to  be  roid.  Bill  by  die  leg«tee> 
for  xntereft.  Lord  Hardwichi  .-^'<  Cafes  of  this  kind  depend 
**  upon  circumftances.  But  fome  things  are' certain}  for  if  a 
*<  legacy  be  given  at  marrbge  or  2I9  there  the  Tefting  and  time 
*«  of  payment  arc  the  fame.  To  go  a  ftep  further,  where  a  legacy 
*<  is  actually  veiled,  as  if  given  to^.  pajMe  at  21,  yet  it  fliall 
*<  not  carry  intereft,  unlefs  fomething  is  faid  in  the  will  that 
*'  (hews  an  inttrntion  to  give  intercft  in  the  mean  cime."  He 
expreflcd  his  doubt  of  the  deciiion  in  Bourne  t.  Tynte^  ftatcd 
8  i^in.  412.^.4.  and  fide-note-,  which,  however,  was  the  cafe 
of  a  portion.  And  in  the  principal  cafe  he  held,  that  the  refi« 
duary  legatee,  and  not  the  plaintifF,  was  entitled  to  the  intereft^ 
till  the  latter  attained  21.     Hiath  v.  Perry^  3  AtL  coi. 

4.  Teftator  by  will  created  a  term  for  payment  of  debts  and 
legacies,  nvhich  he  direiled  to  he  paid  within  five  years  after  bis  death* 
li'^Id,  that  the  intereft  of  the  legacies  ought  to  begin  at  the  end 
of  t)\e  five  years,  according  to  the  dirediions  of  the  will.  In  L/pyd 
V.  W^i7/wwj,  2^/i.  10*5. 

5 .  In  Afhhurfur  v.  Mocquirt^  2  Br9.  Ca.  Ch.  1 13.  Lord  Tburbw 
faid,  that  Philips  v.  Carey^  cited  in  i  Atk,  508.  as  a  cafe  where  a 
particular  legacy,  payable  at  a  future  day,  wa$  held  to  carry  in« 
tercft  immediately,  had  been  often  denied  to  be  law. 

6.  7  eftator  gave  to  five  peffons  500/.  each,  to  be  paid  them  at 
their  refpeSfive  ages  of  23  years^  and  if  they  (hould  die  before  that 
timcj  then  their  rcipeftivc  legacies  to  fink  into  the  refidue.  The 
father  of  the  legatees,  being  in  bad  circumftances,  applied  for 

,       intereft  on  their  legacies  till  they  attained  23,  for  their  main- 
tenance  \  but  denied,  the  legacies  being  payable  at  a  future  time* 
•  Defcrumpes  v.  Tomiins,  1784,  ^Bro.  Ca.  Ch,  X49«  n. 

In  this  ^cafe  Nicholls  v.  Ofborne,  %  P.  Wms.  419.  and  ibted  8  Vin.  414.  it  circd,  ai  the  otly  cafe 
applicable  j  but  there  the  bcquell  was,  not  of  a  particular  legacy,  but  of  a  refidue. 

7.  Teftator  gave  the  intercft  of  certain  funds  to  A.  for  life,  and 
afterwards  to  pay  the  principal  to  her  children,  if  any ;  biit  if  (he 
ihould  die  without  any  children,  he  left  it  to  the  younger  children 
of  £.,  if  any ;  if  not,  to  C.j  and  he  made  his  wife  refidaary  lega- 
tee. Firft  A,  andr  afterwards  B.  died,  without  either  of  them 
having  had  any  children.  On  a  queftion  whether  the  intermediate . 
intereft  of  the  funds  from  the  death  of  A.  to  that  of  B,  bekmged 
to  the  wife  as  refiduary. legatee,  of  to  C,  the  court  faid,  that 
where  intereft  till  an  event  arrived  was  not  difpofed  of,  it  muft 
fall  into  the  refidue.     Wyndham  v.  Wyndham^  3  Bro.Ca,  Ch.  c8. 

8.  Teftator  gave  the  intereft  of  1 000  /.  to  his  fifter  A»  for  life, 
and  after  her  death,  the  principal  to  her  youngcr-cbiWren  then 
living ;  and  if  none,  then  to  the  youn^rer  children  of  his  fifter  B. 
living  at  the  death  of  the  furvivor  of  B.  and  her  bulband  ;  and  if 
B»  and  her  huiband  Qiould  have  xk)  younger  child  </ivfii^«/  tbtda^h 
of  the  furvivor^  then  to  fall  into  the  refidue.  And  the  teftaior 
gave,  in  an  event  which  hftf^pened,  4000/.  more,  by  reference  in 
the  like  manner.    A.  died  unmarried,  and  fix  years  afterwards  JL 

died. 
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died,  (having  farvivcd  her  hulband,)  leaYing  three  younger  ch\U 
drcn.  Heidi  by  the  Lords  CommiSioners,  that  the  intermediate 
intereft  of  thcfc  legacies  from  the  death  of  j4.  to  that  of  B./did 
not  go  to  the  latter's  chiidren,  but  fell  into  the  refidue,  becaufe  the 
principal  was  in  contingency  during  her  life.  Shaw  v.  Cunliffe^ 
4  Bro*  Ca,  CA»  144. 

9.  •*  I  bequeath  to  my  two  nieces  -rf.  and  B.  5000  /.  a-piece,  to     ^ 
•'  be  paid  to  them  refpeB'tvely  at  21  ormarriage^  which  (hall  firft 
••  happen."    Sir  R.  P.  Arden  at  the  Rolls  would  not  allow  in- 
tereft to  An^  who  had  attained  2i»  during  her  infancy.     Intertft 
was  given  only  for  delay  of  payment.     The  executor  was  not 
bouncTen  to  pay,  till  ordered  by  the  teftator,  unlefs  in  the  cafe  of 
a  gift  to  a  child.     As  to  the  cafe  of  a  legacy  to  he  paid  at  21 ,  and 
the  legatee  dying  before  that  time,  it  muft  depend  upon  the  cir- 
cumftance  of  intereft  being  payable  in  the  interim^  whether  the 
executor  fliould  have  the  legacy  immediately  or  not  %  the  identical 
point  before  his  Honor  had  never  been  determined.     However,  the 
not  giving  of  intereft  flieweda  rcferve  of  the  entire  benefit.     The 
legatees  had  a  clear  right  to  have  their  legacies  fecured  ;  but  no^ 
thing  more  had  been  decided.     His  Honor  then  took  a  view  ef  SeeTyireU 
the  previous  cafes  (fee  the  more  recent  of.theiyi  in  (G.  d)  fupra).  ▼/«»€, 
The  rule  from  them  was  clear,  that  a  Ic^cy  payable  at  any  given  AodhhHo- 
time,  did  not  carry  intereft  till  then,  whether  vcftcd  or  not :  the  nor  rhoa^ht 
time  of  payment  jtiuft  govern  the  commencement  of  intereft,  tin-  •  ^'^  "^u** 
lefs  in  the  cafe  of  a  legacy  by  a  parent,  or  one  in  loco  parentis*  *^]^ll^^ 
Critkei  v.  Dolby ^  3  Vef.jun.  i  o.  ccption  js  a 

child ;  tho*  the  cafe  would  be  rare.  ib.  16. 

10.  Where  intereft  is  given  for  the  exprefs  purpofe  of  maia- 
tenance,  though  to  an  illegitimate  child,  it  ihall  commence  from 
the  teftator's  deceafe.  Beckford  v.  Tobin^  1  Vef.  308.  and  ftated 
(O.  d)/e^.  f.  pL  4.  infra. 

11.  Lord  Hardwicie — "  Where  a  legacy  is  given  to  9  charity,  Tothiscafe, 
"  intereft  fli  ill  be  paid  from  the  death  of  the  teftator."     Attorney  ^^^^^^l'^^^ 
General  v.  Hayes ,   1  Atk.  356.  in  hi.  3!!  edit! 

of  yiti.  bus  fubjoired  the  following  note  ;  '<  This  pofition  is  not  warranted  by  the  decree  in  thi^  cale. 

*<  The  Cdfe  w>as  thus:'  y.  C  by  her  will  bequeathed  .00/.  tj  the  minifters  and  churchA'Sfdens  or  thie 

<<  parifli  of  CbelJeUf  in  cruft  to  invrO  the  fame,  with  the  approbation  of'  her  executois,  ^n  the  purchafe 

«  ot  landxaad  tenements,  and  in  fome  good  fecurity,  ano  t*  di(irlbute  the  yrarly  interrli  there>>f  unto 

**  and  axncng  fix  poor  widows  of  ihe  laid  panflx  or  Cbtijiejf  an  the  faid  m'nillers  and  churchwardens 

**  ibould  approve,  of.     The  relators  appl>ed  for  paymenc  of  the  100/.  with  interelt  from  tl.e  crfta-r  x's 

J*  death;  which  ihe  executors  Ki'ufed   to  comply  with.     Loid  Hardtmike  dccrerd,    (hai  the  c  a  ity 

**  Aould  be  e(li*bli(hed  ;  and  diiedted  <he  Matter  to  compute  what  was  due  for  the  fjid  Irgacy  uf  loc  /• 

**  with  intereO  for  the  fame  after  the  rate  of  4/.  per  ctnl  Jr^m  ibt  end  o/omyear  after  the  death  tftbt 
«<  Jaid  J.  C.     Such  intereft  t'»  be  added  to  the  principal,  and  laid  i/ut  in  g«  ver'-ment  ur  oth^r  (ecuriics, 

*'  with  the  confenr  of  the  furviving  fzccutrix,  in  the  names  of  the  faio  minirtets  j'  d  churchv^arcens, 

*<  in  truft  for  the  charity.     Reg  lib.  A.  1730.  fol.  346.     The  fame  decree  wik  made  as  lo  he  time 

«<  when  the  intereft  commenced,  in  the  Attoroey-Geneial  v.  Fearcc,  as  ii  appears  in  the  legiftcr't  book. 
4<  Reg.  Lib.  A.  1740,  fol.  216." 

Where  the  gift  ofinterejl  (hall  have  the  effcQ  of  vefting  legacies 
payable  infuturo,  fee  (Z.  c)  fcH,  2.  n.  2«  pL  17. 
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Jtfl  2.   ^A#r#  the  Gift  is  j^a  Rcfidue* 

I,  T  N  Sbaw  V.  Cunliffe^  4  £rd.  Cj.  CiS.  149.  it  is  faid,  that  aeon- 
*^  tingent  legacy  of  a  refidue  carries  with  it  all  interme« 
diate  intcreft,  on  account  of  the  general  nature  of  a  refidue, 
ivhich  involves  all  not  expref&ly  given  away ;  fuch  intereft  going 
not  qua  intereft,  attached  to  the  body  of  the  legacy  qua  legacyihut 
going  with  the  legacy  and  into  the  fame  courfe,  becaufe  it  has  no 
other  into  which  it  can  go*  To  the  fame  eflFt£l  it  is  faid  in 
a  ^/i.  473.  that  the  profits  qJ  the  perfonal  eftate  art  the  eflatt  itftlf. 
Sec  (b.  h)  fup.  fea.2. 

2-  Tfcftator  bequeathed  the  refidue  of  his  perfonal  eftatCf  if  (as 
v^as  the  cafe)  he  (hould  have  no  fon,  to  his  daughter  A*f  to  be  paid 
her  at  21  or  marriage ;  and  if  (he  (hould  happen  to  die  before,  and 
bis  daughter  B,  (hould  have  one  or  more  fons,  he  bequeathed  his 
(aid  perfonal  edate  unto  fuch /on  as  Jbould  firfl  attain  i\\  and  if  J}. 
ihould  have  no  fon  that  (liould  attain  21,  then  to  J.  S.  <A.  died 
under  9*1  and  unmarried.  B.  had  a  fon  C.  who,  during  his  in- 
funcyi  brought  his  bill  \  on  which  the  queftion  was.  Whether  the 
produce  of  the  perfonal  eftatc,  from  the  death  of  A,  till  it  (hould 
ved  in  C-  or  any  other  fon  of  if.,  ought  to  be  accumulated,  and 
await  the  contingencies,  or  whether  it  went  to  teilator's  next  of 
kin,  as  an  intercfl  undifpofed  of?  Lord  Hardiuich  obferved,  that 
there  was  a  great  difTerence  between  a  particular  di(lin£l  part  of 
the  perfonal  etlare,  and  the  whole  refidue;  for.  wheti  the  whole 
was  given,  it  was  a  contradt£lion  in  terms  to  fay,  that  any  part  of 
it  could  be  undifpofed  of.  Studholme  v.  Hudfon  3  P.  lf\  300. 
was  in  poiht ;  and  he  decreed  the  profits  from  the  death  of  ^»  till 
C.  (hould  attain  21  to  be  accumulated  as  p-trt  of  the  refidue;  and 
in  cafe  C.  (liould  die  under  21,  the  faid  refidue,  together  %vitb  fuch 
interrfty  to  go  according  to  the  contingencies  of  the  will.  Greem 
V.  EkinSj  zAti.  473.  and  Sound,  n,  3.  ib,  475.  ^dedit.  Trevannian 
y.  Vivian^  2  F!^  430.  »S.  P. 
/Tdff ;  Hit  3.  Teltator  -gave  the  refidue  of  his  perfonal  edate  to  his  grand- 
^te^iol^we  fen^'^''^^^'?^2ti,  and  if  he  died  before  that  age,  then  to  F. 
cvpiefled  The  grandfon  brought  his  bill  for  the  intereilof  the  refidue  during 
four  doubt  his  infancy ;  but  Lord  Hardwicke  held,  that  it  muft  accumulate 
ttrrrt'wou"d    ""  ^^  arrived  at  21.     Butler  v.  Freeman,  3  Atk.  58. 

^o,  in  (he  event  of  the  granofon*!  dying  before  %i  ;  but,  in  %  Vef.  4^0-  it  i»  faid,  that  bis  loraibip 
would  not  ruffer  tbit  ca<e  co  be  argued,  as  baying  detnmineJ  it  before  io  Grun  v,£kimt^Ju^  fi.%» 
that  the  proiitt  Aould  accumulate,  « m/  mski  fOFt  cf  tht  rtfidntm 

4.  Dcvife  <)f  the  refidue  of  real  and  perfonal  eilate  to  fuch 
'         children  as  A.  (hould  have  Equally,  and  if  (lie  (hould  die  without 
i(rue,  then  to  J?,  and  C     By  a  codicil  the  teftator  referred  the 
vefting  of  the  refidue  in  B.  znd  C.  to  the  event  of  A.^s  dying  tyi/A- 
'  .  out  having  children  at  her  death*     Bill  by  two  of  (he  children  of 

A.  both  born  fome  years  after  the  teftator's  death,  for  an  account 
of  the  profits  of  the  refidue,  from  the  birth  of  the  eldeft  child ; 

and 
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mi  tliaC  fo  mftch  as  became  due  {torn  the  birth  of  the  ilrft  to  the 
Wirth  of  the  fecond  might  be  decreed  to  the  firft;  and,  after  the  birth 
of  ^he  fecond  till  the  third  was  born,  to  go  to  the  firft  and  fecond^ 
and  fo  on.  For  £•  and  C.  it  wa^  argued,  that  the  refiiiae  was 
contingent  during;  itf.'s  lifetime,  and  that  the  profits  ought  to  accu* 
miilate.  Lord  Nofthington  admirttrd,  that  the  children  took  de- 
feafible  interefts  ;  and  put  the  cafe  of  a  legal  devife  to  them  with 
a  fubfequent  claufe^  that  if  they  (hou)d  all  die  in  their  mother's 
lifetime,  then  it  (hould  go  over.  In  that  cafe,  he  faid,  they  would 
be  clearly  entitled  to  the  rents  till  the  contingency  happened* 
And  he  decreed  according  to  the  prayer  of  the  bill,  with  liberty  to 
apply  on  the   birth  of  any  other  child.      Shepherd  v.  Ingram^ 

5.  Bequeft  of  a  refidue  to  an  infant,  payaik  ai  Z^t  with  a  re- 
mainder over,  in  cafe  of  her  dying  under  that  age.  The  quedtun 
was.  Whether,  as  the  infant  died  under  age,  the  intereft  from  the 
death  of  the  teftator  to  that  of  the  infant  fhoold  go  to  the  latter's 
rcprefentative,  or  to  the  remainder-man  i  Mr.  Baron  Eyre  faid,  he 
could  not  diftinguifti  this  cafe  from  that  of  NichoUs  v.  O/bome^ 
a  P.  W.  419.  {ftatcd  aifo  8  ^/Vi.  414.  pL  18.)  The  whole  refiduc 
is  here  given  to  the  inf.mt ;  what  is  to  become  of  the  produce  ?— - 
Where  the  ufe  would  be,  if  it  was  a  fpecific  thing,  or  the  rents,  if 
St  were  land.  *rhe  interell  Is  the  natural  produce.  It  is  not  a 
charge  upon  any  body.  The  produce  muft  go  to  the  perfon  who 
has  the  thing  liable  to  be  devefted  :  when  dcvefted,  it  mud  from 
that  moment  go  to  the  perfon  who  comes  in.  Decreed  according- 
ly.    Chawortb  v.  Hooper,  i  Bro  Cu,  Ch,  82. 

6.  Teftator  direfted  his  truftees  to  lay  out  one  third  of  the  red- 
due  of  his  perfonal  eftate  in  fecurities,  and  during  the  joint  lives 
of  his  niece  G.  and  her  hufband,  or  untW  fame  one  cf  the  children  4^ 
G •Jbould  attain  21  f  to  accumulate  the  intereft  for  their  benefit ; 
his  intent  being,  that  G.  during  her  hulband's  life  (hould  not  re- 
ceive any  benefit ;  and  in  cafe  G.  fhould  furvive  her  hulband,  and 
have  iflue  under  21,  the  truftees  to  apply  the  intereft  for  their 
maintenance  till  21 ;  and  upon  their  refpedively  attaining  21*  to 
pay  the  funds  and  al^  arrears  to  them  equally.  And  if  G.  (hpuld 
furvive  her  hu(band  and  have  no  iiTue  then  living,  or  having  fuch, 
the  fame  (hould  die  under  ai,  then  over.  There  were  two  chil- 
dren, who  both  attained  2i.  On  a  bill  to  afcertain  their  rights  to 
the  arrears.  Lord  Com.  v^^i/i^y?  obferved,  that  when  the  eldeft 
child  attained  21,  the  accumulation  was  to  ceafe;  but  fomebody 
muft  then  take  the  intereft,  and  this  could  be  no  other  than  the 
perfon  who  would  be  entitled  to  the  principal.  The  dividends 
therefore  became  from  that  time  divifiblc  between  the  two  chil- 
dren in  equal  moieties ;  although  the  (hare  of  the  younger  child 
W24  contingent  till  he  came  of  age,  (ince  that  could  not  prevmt 
the  dividends  from  vefting  in  the  interim-  And  he  citt  d  Shephenrd 
▼.  Ingram*  pL  4«  ft*pra^  as  in  point.  Hawkim  v.  Cemte,  i  Bro^ 
Ca.  Ch.  335. 

NoUi 
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Ntfe^  hy  the  eafa  fiatti  in  pi.  i««»2«-^.  fup.  itjkms  ifUU^M^ 
that  where  m  rf/Uue  is  btquiatbed^  t&  veil  upon  a  contingency^  which 
does  not  happen^  the  intermediate  profits  wiJi  attend  the  refidue.  But^ 
where  a  l^acy  is  given^  pnyaUe  prejentlyf  or  even  at  a  future  day^  {Jo 
however  as  not  to  /ufpend  the  vefting^  but  the  payment  only^)  there^ 
although  the  legacy  be  made  ciefeafibie  on  a  future  events  yft^from  the 
%  eafes  in  pL  4— 5^6.  fup.  it  appears^  that  the  itUertnediate  profits  will 

out  go  over  with  the  principal  fund. 

»^««»»<>  (O.  d)  Maintenance.     In  what  Cafes  to  b^  allowed 

for  or  out  of  Legacies. 

Seff.  i»    As  between  Legatees  and  Executorr* 

!•  iN  ft  fettlementi  before  marriage,  of  real  eftate  of  the  yearly 
h  Yalue  of  50  A9  was  a  proviib,  that  if  the  hufliaad  and  wife 
|bo»)d  die»  leaving  any  iflue  unprovided  for,  then  thetrufieesfboM 
enter^  e^nd  take  the  rents  and  profits  thereof  titt  they  bad  received  200/^ 
for  the  benefit  of  fuch  unprovided  children »  and  the  premtfes  were 
charged  therewith^  in  fuch  proportion  as  the  forvhror  of  the  huiband 
»nd  wife  fliould  appoint.  The  wife  furvived,  and  appointed  the 
aoo/.  to  a  daughter.  On  a  bill  filed  for  the  aoo/.Sir  jefeph  Jeifl 
4tecreed  it  to  be  riifed,  with  iotereft  by  way  of  maintenance,  from 
the  mother's  death.  That  part  of  the  decree  which  allowed  in* 
'  tercft  was  appealed  from  to  the  Chancellor ;  who,  after  oMctving 
that  the  words  of  the  power  warranted  a  fale  or  a  mortgage,  dated 
It  as'  a  conftant  rule  in  equity,  that  wherever  a  legacy  is  given  to 
a  child,  though  payable  at  ji  future  day,  ftill  the  chiM  has  an 
immediate  right  to  the  intereft ;  though  otherwiie  if  the  legatee 
is  a  ftranger*     Decree  affirmed.     Green  v.  Belcher^  i  Ath.  505. 

a.  Teftator  devifed  his  real  and  perfonal  eftate  to  truftees  for 
payment  of  his  debts,  and  fubje^i  thereto^  for  rai&ng  5000/.  for 
fuch  children  of  his  body  as  ihotUd  attain  at,  equally^  and  died, 
leaving  five  infant  younger  children ;  who,  before  they  came  oi 
age>  applied  for  the  intereft  of  their  (hares  for  their  maintenance, 
wltfch  was  allowed,  in  refpefb of  their  legacies  being  from  a  pa- 
rent, tn  the  nature  of  portions.  Incledon  v.  Northcote^  3  jfiL  430. 
438*     Carey  v.  AJkew^  2  Bro,  Ca.  Cb.  58.  S.  P.     . 

3.  Teftatrix  gave  to  her  daughter  M*  looL  per  ann*  till  (he 
Jhould  attain  the  age  of  10^  and  after  that,  ii^oL  per  amt.  till  2  it 
to  be  applied  for  her  maintenance  and  education  ;  and  gave  her 
tooo/.i  to  be  paid  her  when  (he  attained  21 ;  but  if  ihe  dkd  bo- 
lore  21,  without  liTue  of  her  body  living  at  her  death,  (he  gave 
the  Sooo/.  to  two  other  perfons*  The  daughter,  while  ftill  an 
infant,  applied  for  the  intereft  of  the  8coo/. ;  but  the  court 
difmified  the  application,  faying,  that  in  the  cafes  where  it  giv« 
intereft  in  the  mean  time  before  the  legacy  was  payable,  it  was  by 
way  of  maintenance;  but  here  the  teftatrix  had  made  another 
provificm  for  the  legatee's  maintenance^  not  to  arife  out  of  the 

intereft* 


IDeWfe.  417 

intereft/  Hearhf.  Greenhank^  1  Vtf.  298. 307.  3  Ath  695.  S.  C 
Mhcbett  V.  Bowery  "^Vif^jun.  283.  S.  P.  Ste  too  ^nuitf  v.  TP/n^, 
3  Brun  P.  Ca.  503. 

4.  Bj  ietdement)  15,000/.  vas  fccured  for  A*%  younger 
children,  payable  at  21  or  marriage,  with  maintenance  at  2L 
per  €4nt.  in  the  interim.  A,  having  three  children,  by  his  will 
dlneded,  that  the  portion  of  eacb  ftiould  be  iocreafed  to  10,000/.; 
the  additional  fuma  of  5000/.  to  Im;  paid  at  the  fame  times  as  their 
ihares  of  the  15,000/.  under  the  fettlement.  The  younger  chil« 
dcen  prcfled  for  4/.  per  out,  upon  the  additional  portions)  but 
Lord  Ch.  Lougbhormgb  rcfufcd  to  allow  more  than  2/.,  faying^ 
that  the  rule  which  makes  a  legacy  from  a  parent  to  a  child^ 
payable  at  a  future  time,  bear  interelt  by  way  of  mainteriance, 
in  no  cafe  applied  where  the  child  had  a  competent  provifion* 
JL$ng  Y.  Long^  3  Vef^jiuim  286,  n. 

5.  Teftator  gave  4000/.  to  truftces,  to  apply  it  to  the  tifes  of 
an  illegitimate  fon,  and  Ihs  mmntenance  and  education  to  be  paid  otM 
9fthe  interejU     Lord  Hardwicki  allowed,  that   the  tntereit  of  m 

f;enerai  legacy,  for  which  no  tirfie  was  appointed,  was  payable 
rom  the  end  of  a  year,  and  that  illegitimate  children  were  not 
fit  objeds  of  the  exception  made  to  this  rule  in  favour  of  legiti* 
mate  ones;  but,  as  in  the  prefent  cafe,  there  was  no  particular 
time  for  the  commencement  of  maintenance,  it  mufl  be  meant  ta 
continue  throughout ;  and  he  decreed  inter<r(l  from  the  death  of 
the  teftator.     Beckford  v.  Tobin^  i  Fef.  308. 

SeB,  2.     As  between  Legatees  and  Parents. 

1.  Where  a  father  is  fu£Bciently  competent,  the  court  will  not 
dtre£l  him  an  allowance  for  his  child's  maintenance  out  of  the  in- 
tercft  of  a  proviGon  made  for  it  by  a  collateral  relation  or  other 
per  fon.  Jachfim  v.  Jack/on^  i  Atk,  514.  Butler  v.  Freeman^ 
3  ib.  6o«  8.  P. 

2.  PlaintifF  brought  a  bill  on  his  own  behalf,  and  as  aflignec  of 
h4s  filler,  againft  his  father's  executor,  for  two  legacies  of  50/* 
each,  left  diem  by  their  grandfather.  Defendant  claimed  an 
allowance  of  105/.,  ^aid  by  the  father  for  putting  the  plaintiff  out 
appremice,  and  of  50/.  for  the  fitter's  maintenance  and  clothing  $ 
but  refufed.     Dartey  v.  Darlty^  3  Atk.  399. 

3.  And  faid,  that  the  court  will  refer  their  allowance  of  main* 
^nance  to  the  ability  of  the  parent?,  although  the  will  (hould 
«xprefsly  dire^  tlie  intereft  of  the  legacy  to  be  applied  for  that 
porpofe.     Hughes  \.  Hughes^  i  Bro.Ca,Ch.  387. 

*4.  But,  where  th^  parent  is  in  a  low  or  mean  condition,  the 
court,  efpecially  in  the  cafe  of  a  mother,  will  allow  maintenance* 
in  Fawkner  v.  H^atts^  i  Atk.  4^8.     Roach' v.  Garvan^  i  Vef  160. 

5.  And  a  mother,  married  to  a  fecond  hiifband,  is  not  obliged 
to  maintain  her  children  by  the  firft«  but  an  allowance  (hall  be 
Aiade  from  the  intereft  of  their  fortunes ;  otherwife  it  would  be 
CompcUiiig  the  fecoad  ba(baiid»  who  is  under  do  natural  obliga- 
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tion  To  to  dO|  to  keep  the  children.  BiUingltey  v.  Criubei^  I  Rr§^ 
Ca.  CL  268.  See  Tubbs  v.  Harrifon^  4  Tirm  Rip.  B.  R.  11 8. 
S.  P. 

6.  A  freeman  of  London  bequeathed  to  hit  daughter  JH.  a 
fixth  part  of  his  cuflomatf  edate,  and  direAed  It  to  remain  in 
his  wife's  hands  till  M.*b  age  of  21,  or  marriage;  and  he  devifed 
the  reGdue  of  his  eftate  to  his  wife,  defiring  her  to  take  the 
trouble  and  expend  of  maintaining  and  educating  Af.  till  her  age 
of  2 1  or  marriage.  On  a  queftion»  whether  the  wife  (who  had 
married  again)  was  entitled  to  an  allowance  out  of  Jif .'s  cuf- 
tomary  fhare  for  her  maintenance  ?  it  was  inGfted,  ihat  the  latter 
clauffy  cfpecially  as  it  immediately  followed  the  bequeft  to  the 
wifci  fliewed  an  intention  that  (he  was  to  nr^intain  Jf.  ^oUj 
out  of  the  teftaraentary  part.  But  Lord  ff<ir^v;iri(r  thought,  that 
as  M,*&  cuftomary  (hare  was  to  remain  in  the  wife's  hands  till 
21  or  marriage,  he  could  not  mean  that  (lie  (hould  pay  intereil 
for  it  in  the  mean  •time.  With  refpecl  to  the  claufe  <*  at  her  ex" 
**  pence^*^  &c.  he  conceived  the  teftator  certainly  meant,  that 
m.iintenance,  in  the  (irft  xnftance,  (hould  come  out  of  the  or- 
phunap^c  part ;  and,  if  that  was  not  fuflicient,  then  that  the  dtfit 
dettcy  (hould  come  out  of  the  wife's  rcfidue.  His  )ord(hip  there* 
fore  directed  che  maintenance  to  be  paid  out  of  the  produce  of  the 
orphanaf^e  part ;  but  the  capital,  he  faid,  could  not  be  broken 
into.     Coomes  v.  Elling  faj*  nx.  3  Atk*  6'}6* 

7.  The  court  refufed  to  make  an  allowance  to  a  father,  though 
in  narrow  circumftances,  for  maintenance  of  his  child yor  tbe  time 
pnfi.  But  the  Mailer,  they  faid,  if  he  faw  the  pre(rure  of  the 
parent's  circumdances,  might  confider  it  in  the  rate  of  (he  al* 
Ibwance.     Hi!/ v.  Chapman^  2  Bro.  C*.  Ci>  231. 

8.  Bequcll  of  rcfidue  to  grandchildren  at  21,  and  the  produce, 
<            in  the  mean  time,  to  the  trudces  for  their  maintena^icc.     Lord 

Ch.  Tburlow  would  not  allow  maintenance  previous  to  any  report 
as  CO  the  ability  of  the  parent  to  maintain  them  ;  as  this,  he  faid, 
would  amount  to  a  gift  of  fo  much  to  the  parent.     In  Anirevu  v. 
.  Partington^  3  Bro*  Ca.  Ch,  60^     But  fee(ide  note  to  ^.  lo^infra* 

9.  By  fettle ment,  on  the  marriage  of  ^.  with  B»  a  widow,  the 
whole  property  of  the  latter,  which  was  very  coniiderable,  was 
vefted  in  truRees  to  her  feparate  ufe  for  her  life,  and  then  to  the 
children  of  the  marriage,  as  (he  (Iiould  appoint,  and  in  default  of 
appointment  (as  the  event  happened),  equally  *,  the  fons  to  take 
at  21,  and  the  daughters  at  21  or  marriage.  And  the  deed  con- 
tained a  claufe,  that  it  (hould  be  lawtul  to  the  truftees,  anJ  they 
nuere  thereby  nuthorijed  and  required^  after  the  death  of  £.,  out  of 
the  dividends,  &c.  to  pay  fir  the  mmntenance  and  education  of  the 
children,  until,  Vc,  fuch  fums  as  they  (hould  think  proper,  not 
exceeding  the  intereft  of  fhe  portions.  B.  died,  leaving  only  one 
child,  a  daughter,  by  A.  Lord  Ch.  Loughborough  admitted  the 
general  rule,  that  where  a  fund  is  given  by  a  third  perfon  as  « 
bounty,  notwithftauding  a  provifion  for  maintenance,  the  fathert 
if  of  MXiVj^  muft  oiaintain  the  child  f  but,  in  the  cafe  before  hinn 
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the -maintenance,  he  fnid,  was  part  of  the  contrafthctwcen  the 
parents  thcntGrlveS.  His  lordfliip  therefore  jreferfed  it  to  the 
Matter,  to  inquire  Whit  Would  be  a  proper  raalntcriancc.  Muridj 
V.  Howe^  4  Bro,  Ca.  Ch.  223. 

10-  Truftecs  ^crc  direftcd  to  place  out   Upon   fecurity  the  iiithiscife, 
refidue  of  monies  to  arifc  from  tcftator's  real  and  perfonal  edate,  ^;/r'» 
atid  to  apply  the  tnterclt,  ota  lumcient  part,  for  tbe  maintenance  ceneMi,  (ai 
and  education  of  yt.*s  children,  until  they  (hould  feverally  attain  amic.  €ur.) 
jfi,  and  then  to  pay  the  printipal  to  them.     After  holding  that  ^J[^[]^*|4 
the  children  born  after  the  eldeft  attained  1 6  ^ere  fexcluded,  Lotd  iburh^ 
Ch.  Lvnghborougb  allowed  nlaintenance  to  the  father,  without  an  ccriaiiay 
tnquiryinto  bis  ability,  thert  being  art  cxprefs  dire£tion  for  it.  ^f^^**^.* 
It  could  not  be  laid  down,  as  had  been  urged  againft  the  allow-  a  cafe  fubft- 
ance,  that  It  had  thccffea  of  i  legacy  to  the  father.     The  family,  <j»«n«  *• 
in  th«  cafe  before  his  lordfhip,  was  increafing ;  and  by  tcfufing  p^^JJJJJJ,* 
maititcnance  he   would   be   accumulating  maintenatice  for  the  The  father, 
children  who  took  the  whole  of  this  property,  and  diminlfliing  being  prefc«t 
the  funds  the  father  had  for  tnaintailiing  the  children  the  court  J.?,*^)*hc"* 
was  obliged  to  leave  unprovided  fbr.     Va  Hofte  y,  PrcUty  3  9^ef.  wduidnot, 

J  l^>  ]icUfd,  allow 

malntenaoce  to  a  child  who  had  5000/.  a-year,  to  the  ptejudiee  of  hU  Other  childrta,    Loid  Th«rl0w^ 
fimck  with  this,  miie  the  Order. 

(P.  d)    Security.     In  what  Cafes  to  be  given  for  8viaer4<y. 
Payment  of  Legacies;    [and  Appropriation  for 
that  Piirpofe,  who  bound  by.] 

1.  "Tl^^HERE  a  legacy  is  charged  upon  perfonal  cftate,  though 
^^  not  immediately  payable,  equity  will  fet,  apart  a  fuffi- 
cient  fum  to  anfwer  it.  In  tbipps  v.  Annejley^  2  Atk.  58.  And 
this  without  any  particular  rcafon  afligned,  as  walling  of  afiVts, 
infolvency,  £^f.  Ferrand  v.  Prentice^  Amb.  273,  and  cited  1  £ro* 
Ca.  Ch,  105. 

2.  Bequeft  of  5000/.  to  a  female  infant,  to  be  paid  at  21  or 
marriage,  with  intereft  in  the ////rr/'m  not  exceeding  4 />^rr^f;/./ 
but  if  die  died  before,  to  fink  into  the  refidue.  On  a  bill  on  the 
infant's  behalf,  before  the  legacy  became  veiled,  the  legacy  was 
ordered^  at  the  Rolls,  to  be  laid  out  in  (lock  upon  the  trufts,  and 
fubje£i  to  the  contingencies  of  the  will ;  and  this  decree  Lord 
Thurlovft  on  an  appeal,  afTirmcd.  Green  v.  Pigott^  1  Bro.  Ca. 
CA.  103.  John/on  v.  Af////,  i  ^r/  282,  and  cited  1  Bro,  Ca^ 
Ch.  105.  l^lerce  v.  Tajlor^  Walker  v.  Cooks ^  both  cited,  ib.  105. 
Heath  V.  Perry ^  I  Ath.  105.  2^  ^dit.  Carey  v.  AJkenu^  a  Bro.  Ca* 
Cb.  59.  S.  ?• 

3.  Where  truft  money  was  given  **  to  be  laid  out  in  govern- 
**  ment  funds  or  other  good  fccurities,"  Lord  HardwUke  faid, — 
**  Neitlier  Souib-Sea  dock  nor  Bank  (lock  are  confidered  as  a  good 
**  fccurity,  becaufe  they  depend  upon  the  management  of  the 
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**  governors  and  direQors,  and  are  fubje£l  to  lofles ;  for  ioftincef 
<*  k  is  in  the  power  of  the  Sout/j-Sea  company  to  trade  away  their 
**  whole  (Ipck  whild  they  keep  within  the  terms  o£  their  charter* 

'  «<  But  South  Sea  annuities,  and  Bank  annuities  sre  of  a  diflfereni 
**  conGderation  \  the  diredlors  have  nothing  to  do  wkk  the 
'^  principal^  and  are  only  to  pay  the  dividends  and  Entered  btt 
**  fuLch  time  as  the  government  pay  off  the  capitaV;  and  it  is  not 
**  b  their  power  to  bring  any  lob  upon  them,  sHid  thefe  tfaere- 
^  fore  are  only  and  properly  good  fecurities.  Nor  docs  the 
^  word  funds  adter  it;  becaufe  it  mud  relate  to  fuch  funds  as 
^  are  a  good .  and  undoubted  fecurity^"  In  Trafford  r.  Botbm^ 
3  Atk.  444.     See  Jackfon  v»  Jackfon^  i  ib.  513. 

4*.  A  legacy,  given  to  an  infant,  was  laid  out  by  the  executors 
in  3  per  ccnU.\  and^  the  (locks  afterwards  falling,  the  infant  was 
LeU  to  be  bound :    Lord  Northington  holding  the  truftec  juftified, 

»  becaufe  the  courts  if  applied  to,  would  have  made  the  fame  ap- 
propriation.    Ex  parte  champion^  zitcA '^BronCa.Ch.  l^^ 

5.  In  Green  v.  PigaH^  i  hro,  Ca.  Cb.  104^5.  and  dated  pl»  2^ 
ftipreti  the  legacy  was  payable  at  2 1 »  with  intered  ia  the  interim^ 

not  exceeding  4/.  per  cent*  According  to  the  reporter.  Lord 
THur/oWf  after  afBrming  the  decree  at  the  Rolls  for  appropriating 
ftock  to  anfwer*"the  legacy,  continued  thus : — ••  But  if  it"  (the 
fund)  <'  produce  more  than  4/.  per  cent,  who  is  to  have  the  fur-> 
'*  plus?  I  may  order  it  to  be  paid  to  the  executor*  But,  Qioold 
^  it  produce  lefs,  can  I  order  the  executdr  to  make  it  up  ?— No» 
••  I  think  therefore  the  produce  muji  he  to  the.  ufeofthe  infant  J* 
•  6.  Thus,  where  a  bequed  was  of  4000  /.  to  A*  on  marriage^ 

with  confent,  and  intered  to  be  paid  at  three  per  cent  in  the  /»•* 
terim.  •  The  executrix  laid  out  the  money  in  the  purphafe  of 
4440/.  dock,  which  {he  veded  in  truftees,  to  pay  A.  4000  /.,  with 
intered  at  3/.  per  cent^  and  to  pay  the  furplus  intered  to  the  exe- 
cutrix. The  dock  afterwards  proved  deficient  in  value*  Bill  by 
the  legatee  and  her  hu&and  to  have  the  deficiency  fuppKed.  For 
the  executrix  it  was  urged,  that  the  legacy  liad  been  fairiy  laid 
out,  jud  as  the  court  would  have  ordered  it  to  be,  had  there  been 
a  fuit,  and  therefore  the  legatee  mud  abide  its  rife  and  fall. 
Lord  Thurlow  faid  the  qaedion  was,  Whether  the  legacy  was 
taken  out  of  the  tedatt)r's  prpperty  ?  He  admitted,  that  if  a 
legatee  anticipates  his  legacy,  he  mud  dand  or  fall  by  it;  but 
then  be  mud  have  the  whole  fum.  Where  the  court  appropriated 
a  legacy,  it  ordered  a  fum  equal  to  it  to  be  laid  out;  but  his  lord- 
fiiip  did  not  recoiled  any  cafe  where  it  had  done  fo»  and  given  any 
part  of  the  intered  to  another.  The  executrix,  he  added,  could 
not  take  the  furplus  intereft.  Cooper  v.  DougUf,  2  Av.  Ca. 
Ch.  232. 

6.  Tedatrix,  by  will,  dtre£led  her  trudees  to  fell  her  real 
cdate,  and  to  inved  the  produce  in  the  funds  \  the  intered  to  go 
to  A.  for  his  life,  and  after  his  death  they  were  to  pay  the  prin- 
cipal money  as  followed ;  then  giving  {inter  aHa)  to  A  (in  the 
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effnt$  which  afterwards  happened)  federal  legacies^  amountiogto 
500 /»,  and  the  refidue  to  three  perfons*  Tellatrix  afterwardSf 
J  t  codicil)  wtiled,  that  if  JB.  (hould  marry  in  faid  ^.'s  lifetime, 
without  his  confeiit,  B**s  three  legacies  (bould  go  as  A^  ihould 
direft*  After  fale  of  the  eftace,  purjTuant  to  the  willy  the  adiing 
tfuftoe  laid  out  3500/.  (the  amount  of  uB^'s  legacies)^  with  ijL 
ro/.,  in  order  to  make  the  dock  an  even  fumj  in  0400/.  3/0r 
€e9$is,  and  aipprifed  ji»  of  it  by  letter  \  but  no  declaration  of  truft 
was  made«  B*  married,  with  ji.*s  confent.  On  a  bill  to  have  the 
ftock  transferred  to  the  trufts  of  £.'s  fettlement,  two  queftions 
arofe  $  firft.  Whether  an  appropriation  of  the  ftock,  without  the 
confent  of  the  court,  was  binding  upon  the  refiduary  legatees? 
fecondly,  if  fo,  Whoher  what  had  been  done  amounted^  to  am 
a^ropriatioa  ?  SuUer,  J.  referred  to  Green  v.  Ptgot^  pi.  i^fupm 
as  deciding,  that  even  on  contingent  intereftsy  any  per/on  inUrefied 
might  come  and  have  the  fund  appropriated;  then,  if  the  court 
would  have  appropriated  the  fund,  the  truftees,  he  faid,  were 
juftiiied  ia  doing  fo  without  its  intervention*  On  the  decoiid 
point,  he  held  the  a£ls  done  amounted  to  an  appropriation!  ^nd 
decreed  a  transfer ;  and  this  decree  Lord  Thurh^u^  on  a  re^heai- 
iog^  affirmed.     Htttcbf/m  v*  Hammond,  3  Br§.  Ca*  Cb»*  I28« 

(Qj^d)  Abacement  and  refunding  by  Legatees*     la  !^°^4it. 

what  Cafes. 

t.  TfHE  decr^  in  Howes  v.  JFamer,  Rated  8  Fin.  47x.pL  aa« 
^  was  affirmed  in  Z)0m.  Proc.  i  £ro.  Ca.  Par.  2lo. 
a*  The  cafe  of  Herney.  Heme;  ftated  8  Vin*  424.  pL  41^  is  re« 
ported  in  2  Ath.  17K;  and  note,  S.  P»  was  made  in  xht.Attomqm 
Gemeral  v.  RoUns,  ftated  8  f^in.  423.  pi.  38.  where  it  was  urged^ 
chat  the  60  /.  a-piece  given  to  the  eicecutorSf  being  faid  to  be^ 
iieir  care  anipainSy  became  a  debt,  which,  under  the  prefereacc 
they  were  entitled  to,  they  might  difcharge  in  the  firft  inftance. 
But  the  court  faid,  the  fums  were  but  legacies  1  obferving,  that 
the  ekecutors  might,  if  they  pleafcd,  renounce.     2  P.  W*  23. 

3.  F.  W.  by  will  gave  his  wife  an  annuity  of  100/.  out  of  a 
freehold  eftate,  and  alfo  500  A,  which,  together  with  the  annuity, 
he  declared  to  be  in  full  for  her  dower*  On  a  deficiency  of  aflets, 
it  was  held,  that*  in  cafe  the  wife  was  entitled  to  any  dower,  her 
legacy  of  500/.  (hould  not  abate,  in  proportion  with  the  other 
krgades.  DavenbiU  v.  Fletcbir,  AtnhL  244*  Blower  v.  Morreit, 
2  Vef  420.  S.  P. 

4.  A.  B.  by  a  teftamentary  paper  gave  4000/.  in  (nift  int.  aim 
to  pay  K.  an  annuity  of  100/.  for  life.  On  a  deficiency  of  aflett 
the  quedion  wasi  Whether  K.  (hould  abate  in  proportion  ?  The 
court  faid,  that  an  annuity  had  been  determined  to  be  a  fpecific 
legacyi  and  not  to  abate  with  pecuniary  ones.  But,  in  the  cafe 
before  them,  they  obferv^ed  the  Iega<:y  was  a  fum  of  money,  and 
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Ae  anrttiity  m  tnid  tTierefo'uft.     Anct  the  potitt  wa9  refenred*    Is 
Peacock  v.  Moni^  i  Vef.iy^i     OBoher  1748.  4 

5*  In  a  fubfequcnt  cafct  however,  where  the  quedioR  wa9^  whe<-»' 
ther  on  a  deficiency  of  afletSy  a  devifee  of  an  annuity  for  )ife^ 
charp:ed  ok\  the  te(l:itor*8  perfbnal  eftate,  (hould  abate  in  proportion 
with  the  other  legatees,  or  fliouM  be  conGder^rd  as  a  fpectfic  lega-^ 
tee,.  Lord  Hardwicke  cited,  as  an  authority  in  point  to  prove  that 
fttch  an  annuitant  muft  abate  in  proportion,  Pepptrs.  Med&cvi^ 
felted  alfo  2  ^<3^4t7-)  where  teftator  gave  A.  140/.  out  of  his 
jierfonal  eftate,  to  purchafc  her  an  annuity  of  20  /*  for  her  life,  if 
ffie  continued  in  his  fervice ;  and  if  that  (hould  not  be  fttfficient^ 
Irts  executors  were  direded  to  advance  her  a  further  futn  €0  pur-^ 
chafe  this  annuity.  Upon  a  -deficiency  of  aflets,  it  was  held  that 
flic  (hould  abate  upon  the  ^hole  140/.  And,  on  the  authority 
of  this  cafe.  Lord  Hardwicke^  in  the  principal  cafe,  ordered  the 
annuitant  to  abate  in  proportion.  Hume  y*  Edwards^  3  Aik.  693 •> 
May  1 749. 

6.  Teftator,  having  a  wife  and  two  children,  gave  an  atmnity 
of  r2o/.  to  liis  wife  for  her  life^  with  limitations  over,  if  he  had 
a  fon  who,  iSc,  Afterwards  he  dife£led  his  executors  to  purchaie, 
if  they  c«)uM,  the  faid  annuity  in  government  fecuricies ;  if  not, 
then  to  purchafe  lands  of  200 /•  a  year  value,  to  be  fettled  fo  that 
the  faid  annuity  (hould  be  to  his  wife  free  from  taxes,  with  re- 
ffncinders  over.  He  direded,  that  if  he  (hould  leave  any  child 
Iivinfv  at  his  death,  his  executors  (hould  out  of  the  profits  of  the 
reiidue  of  his  eftate  pay  to  his  wife  30/.  per  annum  for  the  main* 
penance  df  fsch  child.  He  gave  legacies  to  fome  coHaterat  relations 
and  friendsf  anil  all  the  refidue  of  his  eftate  real  and  perfonal  to  be 
pot  out  for  the  benefit  of  his  children.  On  a  deficiency  of  aflets 
the  qneftion  Was,  Whether  the  wife's  annuity  (hbuld  abate  in 
proportion  with  the  other  legacies  ?  Lord  Hardvnche  admitted  it 
fo  be  an  eftabtitbed  rule,  that  an  annuity  by  will  out  of  perfonal 
eftate,  as  well  where  given  by  way  of  direQ  devife  or  legacvy  as 
where  by  dircftion  to  lay  out  fo  much  of  the  perfonal  eftate  in  the 
purchafe  of  it,  muft  abate  in  proportion  ;  but  ftill  that  was  only 
•n  general  cafes ;  for,  if  an  intent  appeared  to  prefer  fuch  annai- 
fant  before  the  legatees,  it  muft  be  followed.  The  cafe  before  biox 
K^s  very  ftrong  for  that ;  for  it  was  natural  the  wife  and  children^ 
who  were  otherwife  unprovided  for^  fliould  take  before  ftrangers  ^ 
wtiii^  as  it  appeared  to  his  k>rdfliip,  the  teftator  had  ezprefled  tbmt^ 
To  attribnte  to  him  any  other  meaning,  it  muft  be  prefumed,  he 
intended  the  whole  maintenance  of  his  children,  muft  depen&apott 
the  contingency  of  there  being  any  furplus,  after  purchafing  this 
annuity,  and  after  all  thefe  legacies  to  collateral  relations,  which 
were  merely  voluntary  in  him.  That  wouM  be  an  unreafonahle 
conftruflion :  and  his  lord(hip  held  that  the  annttity  muft  be  pre* 
ferred.     Lewin  v.  Lewht^  2  Vef.  415. 

7.  In  Orr  v.  Kaimt,  2  Fitf,  194.  it  is  laid  down,  tliat  whenever 
an  executor  pays  a  legacy,  the  prefomptaon  is,  be  has  fufficieot  to 


pay  all  legacies ;   and  the  court  will  oblige  hinii  if  folvent,  to 

f)ay  the  reft,  and  not  permit  him  to  bring  a  bill  to  compel  the 
cgatee,  whom  he  voUmtHrily  paid,  to  refund :  although,  if  the 
executor  proves  info! vent,  fa  that  there  is  no  other  way,  the  court 
will  admit  a  bill  by  the  other  legatees  to  compel  that  legatee  to 
refund. 

7.  But  in  TVa/cot  v.  Hail,  before  Sir  Lhyd  Kenyon^  1788,  J.  P. 
by  will,  gave  to  the  plaintiff  50/.  to  be  paid  to  him  at  21  years^ 
or  marriage,  the  fame  to  be  put  out  at  intereft  in  the  name  of  his 
executor  C.  Wt-.  he  then  difpofcd  of  the  refidue,  and  appointed 
C  executor.  C.  proved  the  will,  retained  the  50/.  for  the  plain- 
tiff's Jeg:»cy,  and  paid  over  the  refidue  to  the  reGduary  legatees^ 
and  afterwards  became  bankrupt,  and  obtained  his  certificate; 
The  plaintiff  having  attained  21,  filed  this  bill  againft  the  execu** 
toT  and  the  rcfiduary  legatees,  for  the  payment  of  the  legacy.  His 
Honor  faid,  the  refiduary  legatees  could  not  be  liable;  that  the 
diftin£lion  was  between  the  cafes  where  there  was  originally  3 
deficiency  of  affets,  and  where  the  executor  had  wafled  them ;  in 
the  former  cafe,  a  legatee,  who  had  been  paid  more  than  his  pro- 
portion,  muil  refund  to  the  others;  but  here  /the  refiduary  le- 
gatees had  received  no  more  than  they  were  entitled  to,  and  the 
executor  was  therefore  tlie  only  perfon  to  be  reforted  to.  And 
this  demand,  as  againft  the  executor,  being  barred  by  his  certifi- 
cate, he  difmiffed  the  bill.     1  P:  Wms^/\g'\.  by  CoXy  «.  i* 

(S.  d)  Remedy  for  Legatees  and  Devifees.  8^^427. 

I.  'T»HE  decree  in  Humble  v.  Bill  (ftated  8  Vin.  427.  pL  13.  and 
'^  ib.  462.  pL  17.),  was  reverfed  in  Dom,  Proc»  i  Bro.  Ca. 
Par,  71.  See,  however,  Butl,  /i.  i.  Co.  Litt.  290.  b,f.  12.  where 
it  is  faid,  that  there  was  reafon  to  fuppofe  the  reverfal  was  founded 
on  particular  proof  of  fraud.  Note  ;  the  cafe  cited  in  the  placita 
in  Fin.  which  the  annotator  refers  to,  is  Crane  v.  Drake^  2  Vern. 
616.  The  cafe  of  Elliot  v.  Mtrriman^  cited  by  him,  is  ftated  in- 
18  Vin.  12  r.  pi,  12.  and  is  alfo  reported  in  2  Atk,  41.  See  alfo 
4  Bro.  Ca,  Ch.  i;^i--7.  where  different  reafons  are  afligned  for 
the  reverfal  in  Humble  v.  BilL 

2-  An  executor  afligned  over  a  mortgage  term  of  his  teftator 
in  fatisfa£bion  of  a  debt  due  from  himfeif.  The  court  of  Chan- 
cery refufed  to  let  afide  this  affignment  in  favour  of  the  teftator'a 
daughters,  who  were  creditors  under  his  marriage  fettlement^ 
faying,  that  in  equity  as  well  as  at  law,  unlefs  where  colluGoni 
appeared,  an  executor  might  aliene  the  teftator's  affets,  tior  could 
a  creditor  follow  them,  his  demand  being  only  perfonal  in  refpe£l 
of  the  affets,  but  no  lien  upon  the  affets.  An  objection  toOt.ha4 
been  taken  that  this  was  a  devaftavii^  becaufe  the  confideratioa 
Was  a  debt  of  the  executor's ;  but  between  this,  apd  mdncy  paid 
down,  the  court  faid  there  was  no  difference,  provided  the  tranf- 
a£tion  were  bonifide.     Nugent  v.  Gifford^   i  Atk^  463;    See  S.  C. 

Vol.  Ill-  r  I  cited 


434  •  Deftife. 

atd4.B1v.Ca.Ch.  136.  MrheT«  it  appears  the  executor  wasalfo 
ttbinwry  legatee. 

3.  B.,  C.y  and  D.  were  the  executors  of  ji*s  will.  B*  (who 
was  alfo  the  fon  and  one  of  the  refiduary  legatees  of  ^.)  being 
appointed  receiver  of  a  nobleman's  eftnte,  he  and  his  co*truftees 
affigned  a  mortgage  which  A.  had  on  a  leafehold  eftate,  and 
^hidh  formed  a  part  of  the  refiduum  of  his  perfonalty,  as  a  fe- 
cttrity  on  the  part  of  B,  in  rcfped^  of  his  recciverfhip.  The  court 
of  Chancery  refufed  to  fct  afule  this  aflignment  on  the  application 
and  behalf  of  two  of  the  children,  and  reCduary  legatees  of  the 
teftaton  Meads.  Lord  Orrery^  3  Ath.  235.  S.  P.  in  hbelly.  Beane, 
I  Ve/.  215.  Jacombe  y.  Har^vaedt  2  ib.  265-7.  where,  as  well  as  in 
4  Bra.  Ca.Ch.  131.  it  appears,  that  adminiftrators  hare  the  fame 
power  as  executors  in  this  rcfpe£^y  though  formerly  queftioned. 

4.  In  Whali  V.  Booths  4  l^rm  Rep,  B.  R.  625.  n.  Lord  Mans* 
field  faidf  the  general  rule  of  law  and  equity  was  clear,  that  an 

executor  might  difpofe  of  the  teftator's  afTers.  Nor  was  it  evi- 
dence of  fraud,  that  the  purchafer  knew  at  the  time  that  they 
were  afiets.  There  was  one  exception,  indeed,  where  a  contri- 
vance appeared  between  the  purchafer  \  and  executor  to  make  a 
devaftavit. 

5*  Bill  hjfpecific  legatee  of  a  mortgage,  to  foreclofe  againft  the 
reprefentative  of  the  mortgagor,  who  pleaded  an  account  fettled 
between  him,  and  the  exrcutor  of  the  mortgagee,  and  a  releafe. 
Lord  Hardwicke —**'  This  is  not  a  quedion  of  fraud  orcoUufion, 
*<  but  whether  phintifF  had  fuch  a  lien  on  the  eflate,  as  to  make 
<*  her  being  a  party  to  the  account  neceflary.  Here  is  a  fpecific 
*'  lien  on*  the  land  devifcd  to  plaintiif,  and  I  cannot  fee  how  the 
"**  private  account  between  the  executor  of  the  mortgagee,  and 
**  debtor  can  difcharge  it.  The  mortgagor  has  notice  of  the 
<*  fpecific  lien,  the  bequed  is  notice  to  him,  and  he  is  bound  by 
**  it.  Suppofe  a  bond ,  debt  due  to  B.  and  afterwards  B.  aflignd 
"  it ;  the  obligor  is  bound  by  having  notice  of  the  a(Iignmcnt» 
*<  and  his  payment  to  B.  afterwards  will  not  b^  a  difcharge  to 
<*  the  aflignee.  If  the  mortgage  had  been  dcvifed  in  general  to 
<<  pay  debts  and  legacies,  fuch  account  with  the  executor  would 
^  have  been  a  difcharge,  but  it  is  not  in  the  cafe  of  a  fpecific 
**  legacy.''  His  lordihip  was  inclined  to  over-rule  the  plea ;  for 
fhe  cafe  of  £ti;^r  V.  Coriet  {%  P.  W^  t43.)>  being  cited,  it  was 
ordered  to  (land  for  an  anfwer,  with  liberty  to  except.  Langlif 
V.  Oxford^  if^'^^Amb.  17. 

6.  Teftator  gave  his  river  Lee  bonds  to  his  executors^  on  par- 
ticular trufts.  One  of  the  executors,  being  in  bufinefs,  depofited 
thefe  bonds,  with  other  fecurities,  at  her  banker's,  to  anfwer  their 
advances  to  her.  It  was  contended,  that  this  depofit,  being  made 
lor  a  purpofe  which  had  no  reference  to.  the  trulls  of  the  will^ 
did  not  create  any  lien  againft  the  cefim  que  iruji.  The  point  was 
^och  difcufled  at  the  bar ;  where,  on  the  cefttd  truJF%  behalf,  a 
diftinAion  was  ihfifted  upon  between  a  creditor  and  a  fpecific 
legateci  as  it  might  eafily  be  knowni  by  looting  into  the  will, 
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whether  the  property  were  fpccifically  bequeathed,  of  not.    But 
•the  parties  came  to  a  compromife  before  judgment  was  given. 
Second  point  in  Scott  v.  Ty/er^  2  Bro  6a.  CL  431. 

7.  1  eftator  dire£leJ  his  leafehold  eftate  to  be  fold^  and  the 
money  divided  amongft  his  wife  and  all  her  children  equally;  and 
appointed  the  wife  and  others  executors.  Teftator  died  in  1747. 
The  wife  alone  proved  the  will  \  and  then  married  one  who  be- 
came a  bankrupt.  The  afDgnees,  in  1752^  alTigned  to  B,  (by  way 
of  mortgage,  as  it  (hould  feem).  By  mefne  aflignments,  the 
eftate,  in  .17759  became  veiled  in  Jlf.,  a^ainft  whom,  in  17799  a 
bill  was  filed  by  claimants  under  the  children;  and  Sir  Thomat 
SeweU^  at  the  Rolls,  determined  in  their  favour.  On  a  petition 
hj.M.  for  a  re^hearing,  Sir  Lloyd Kenyon  admitted,  that  it  was 
not  neceffary  that  the  purchafer  (hould  fee  to  the  circumftances  of  • 
the  tellator,  nor  that  a  mortgage-deed  fliould  recite,  that  the 
money  was  borrowed  for  payment  of  debts;  but  it  mud  appear^ 
that  it  was  not  for  payment  of  debts  to  vitiate  it.  He  obfcrved^ 
that  B.  had  notice  the  term  was  fpccifically  given ;  but  he  decreed 
ill  favour  of  JIf.  merely  on  the  length  of  time  that  had  elapfed| 
Bonny  v.  Riagard,  cited  2  Bro.  Ca.  Ch*  438 <- 4.  ib.  13O'— 4— 8. 

8.  Tedator  v/illcd  that  his  wife  (hould  receive  40  s,  a-year  out 
of  his  leafehold  tenement  till  his  debts  were  paid ;  and  after  pay- 
ment thereof,  he  gave  the  fatd  tenement  to  his  wife  for  life,  re- 
mainder over.  He  appointed  two  perfons  executors,  who  never 
proved  his  will.  Teftator  died  in  1753.  The  wife  took  out  ad- 
minidration,  and  married  again.  In  1755  (he  and  her  fecond 
hu(band  mortgaged  the  eftate;  in  1757  they  mortgaged  again  to 
one  who  paid  off  the  fird  mortgagee.  In  1758  the  hufband  alone 
maile  a  further  charge,  and  foon  afterwards  they  joined  in  a  fale  to 
the  fecjnd  mortgagee,  who  in  1781  afHgned  to  defendant.  The 
wife  died  in  1788.  In  1790  the  ulterior  devifee  iiled  her  bill 
againd  defendant.  The  Mader  of  the  Rolls,  after  dating  the 
circumdances  at  large,  faid,  that  had  it  been  a  recent  application, 
they  were  fo  fufpitious  that  he  might  have  relieved.  Heobferved 
indeed,  that  the  executor  was  not  bound  to  attend  to  the  tedator'a 
directions  of  paying  his  debts  out  of  the  rents  and  profits,  as  he 
might  be  compelled  to  p^y  them  fooner ;  but  he  thought  a  hon&fide 
purchafer  ought  to  inquire  as  to  the  necedity  of  raifing  the  money. 
He  afterwards  adverted  to  the  different  cafes  on  the  point,  and 
cited  Nugent  v.  Gifford^  and  Mead  v.  Orrery^  [pL  2,  y  fiiprd) 
chiefly  on  the  ground  of  thd  executors  bein^,  in  both  of  them,  re- 
(iduary  legatees  alfo.  Bonny  v.  Ridgard^pL  'j.fupra^  much  refem- 
bled  the  cafe  before  him ;  it  was  decided  merely  on  the  length  of 
time  :  and,  on  the  fame  ground,  he  difmiiTed  the  bill  in  the  prin- 
cipal cafe.     Andrews.  tVrigley^  4  Bro,  Ca.CL  125. 

9.  The  perfonal  chattels  of  a  tedator  in  the  hands  of  his  exe- 
cutor, cannot  be  taken  in  execution  of  a  judgment  againd  the 
executor  in  his  own  right.  Adjudged,  after  long  argument,  in 
B.  R,  diffent.  BuUer^  J.  Farr  v.  Newman^  4  Term  Rep.  B.  R.621. 

Ffa  10.  If 


43^  Deftife. 

lo.  If  the  executor,  however,  confent  to  fuch  feizure  in  exe- 
cution, it  will  be  good,  it  feems,  againft  the  creditors  of  the 
tcftator.  Whale  y.  Booth,  4  Term  Rep.  B.  R.  625.— -Ne/f;  In 
(peaking  of  which  cafe,  it  was  obferved  by  Grofif  J.  tiid>  632.  that 
an  execution  acquiefced  under  is  equivalent  to  a  conveyance. 

svincr4i7.  (T.  d)    Remedy  for  Legatees,  where  the  Pcrfonal 

Aflets  are  diminifhed,  *&c.  by  Creditors. 

'T^HE  rules  in  equity  for  marfhalling  afiets  are  in  a  great 
'-  meafure  fixed,  as/ar  as  regards  legatees^  by  the  cafes  already 
ilated  on  the  point  in  Viner.  The  difFcrent  authorities  on  the 
whole  of  this  fubjefi  are  collected  and  arranged  in  Mr.  Cox's  note 
on  Clifton  y,  Burt,  i  P.W.6']g.  $th  edit,\  which  fee.  See  alfo 
2  FonbL  Tr.of  Eq,  lib.  3.  cap.  2.  p.  290.  etfeq.  Tit.  (Charge) 
ante^  (C)  (D)  (E)  pajfim  s  ind  Prow/e  x.Abingdony  (Z.  c)  fup, 
feEi.  1,  n.  i.pL  u 

svmtt4s«.  (X.  d)  Remedy  for  Devifee,  [or  Legatee.]     Where 

and  how.     In  refpe^  of  Lands  charged,  (Sc. 

'Tp  ESTATOR  devifed  lands  to  his  fecond  fen  7*.,  upon  condition 
•*  that  T.  or  his  heirs ^jou Id  pay  to  his  (the  teftator's)  ^*  grand' 
children  90  /.,  and  in  default  of  payment,  there  was  a  clauft  of 
entry  and  dijlrefs.  T.  died  in  the  lifetime  of  the  teftator ;  and  the 
grandfon  of  the  teflator,  at  his  death,  entered  on  the  lands  as  heir 
^  at  law,  and  fold  them.  It  was  contended,  that  the  payment  of 
the  legacies  was  only  a  condition  annexed  to  the  eft  ate  of  T.,  and 
that  not  taking  efFe£l^  was  void.  But  Lord  Chancellor  Hardwicke 
faidj  it  was  not  a  mere  condition,  but  a  conditional  .limitation ; 
there  being  an  exprefs  limitation  over,  in  cafe  of  non-payment,  to 
the  legatees,  who  were  to  enter  and  hold  in  the  nature  of  tenants 
by  elegit;  and  thus  the  legacies  were  a  fubfifting  charge  in  the 
hands  of  the  purchafer.  And  his  lordfhip  put  a  cafe:  *^  A.  de- 
*<  vifed  to  B.y  on  condition  to  pay  C  a  fum  of  money,  and  no 
**  claufe  of  entry  ;  the  legatee,  he  faid,  had  no  lien  on  the  lands» 
<'  but  the  heir  of  the  teftator  (hould  enter  for  a  breach  of  the  con- 
'*  dition  \  and  yet  in  that  court  he  fliould  be  only  a  truftce  for  the 
"  legatee."  Wigg  v.  Wigg,  i  Ath.  382.  The  following  are  alfo 
cafes  of  charges,  having  a  legal  effcA  and  operation :  Eames  v. 
Hancock,  2  Atk.  507.  Sherman  v.  Collins,  3  AtL  32a.  Embury  v. 
Martin,  Ambl.  230.  Tunjlall  v.  Broken,  Ambl.  1 67.  i  Bro.  Ca. 
Ch.  124.  n.  S.  C.  Hutchins  v.  Foy,  Cotn.'ji6*  Hodgson  v.  Rati^ 
/on,  I  r(/:  47. 
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(Y.  d)    What  fhall  be  chargeable  with  [what  Debts  gv«»»i3« 

or]  Legacies. 

SeSf.  I.   Where   the  Queftion  refpe^is  the  Intereft  or  Property 

charged* 

T.  t  ANDS  are  devifed  to  truftees  for  the  feparate  ufe  of  tefta- 
^^  tor's  wife  during  her  life,  and  after  her  death  to  A,  for  life, 
and  then  to  B.  for  life ;  and  immediately  from  and  after  the  deter- 
mination ofthofe  eflates^  to  the  ufe  of  Q.^  his  heirs  and  afftgns  for  ever^ 
charged  and  chargeable  with  lool.  a-piece  to  his  fix  nieces y  to  he  paid 
to  them  within  twelve  months  after  his  deceafe.  It  was  contended, 
that  the  tedator  intended  to  confine  this  charge  to  the  lad  devife 
of  the  remainder  in  fee  ;  but  Lord  Hardwicke  held,  that  it  alfo 
over-ran  all  the  preceding  eflates.  Carter  v.  Carter,  r  Fef,  168. 
Firft  point  in  Bridgman  v.  Dove^  3  Atk.  201.  S.  P.  See  alfo 
Fletcher  v.  Smiton,  (I.  b)  pL  8.  fupra, 

2.  Teftator  devifed  lands  to  his  wife,  and  afterwards  to  truftees  The  reporter 
for  2000  years,  in  truft  hv  and  with  the  content  and  direElion  of  his  ^•**'»  '***^ 

.-.  <.        '  ..-         r   rr    '  r         e     f  r  \.         •         fji.^        the  term  wai 

wtfe^  xn  writing,  to  raile  a  lumcient  fum  for  difcharging  his  debts,  created, «« co 

Held,  that  the  term  fliould  rake  place  of  the  wife's  life  eftate, 

though  given  fubfequeotly,  it  being  for  payment  of  debts,  and  the 

fcntence  <<  in  fuch  manner  as  the  wife  (hall  dired,"  intending 

that  the  money  (hould  be  raifed  in  the  manner  moft  convenient 

to  her,  either  by  mortgage  or  othcrwife.     Ridout  v.  Dowding^  J,^^^' 

I  Atk,  4^9*  ib.  4T7.  it  appean  that  thefc  worda  are  not  ia  tUg*  Lii 

3.  Teftator  recited,  that  he  had,  by  a  former  will,  given  all  his 
real  and perfonal  eflate  to  his  wife;  that  (he  was  then  dead,  and 
therefore  he  madt^his  will  for  the  difpofition  of  the  fame,  Firft,  he 
ordered  his  debts  to  be  paid.  Then  he  devifed  particular  eftates, 
(enumerating  them,)  except  H,  and  i?.,  to  truftees,  to  pay  his  . 
debts,  funeral  expenccs,  and  legacies.  He  then  proceeded  to  fay, 
that  H.  and  R.  (hould  be  in  the  firft  place  for  payment  of  the 
legacies  mentioned  in  his  will.  The  queftion  was,  Whether  the 
whole  of  the  real  eftate  was  fubje£t  to  the  teftator's  debts.  Sir 
John  Strange^^*^  Had  it  ftood  on  the  firft  part  of  the  will,  I  (hould 
'<  have  no  doubt  but  that  his  whole  real  eftate  would  be  fubjedt 
^*  to  his  debts.  But,  in  a  fubfequent  part,  he  exempts  H.  and  R» 
«  entirely,  referving  them  as  a  fund  for  legacies  only ;  this  thcre- 
"  fore  deftroys  the  implication  from  the  general  words."  He  di- 
rededy  therefore,  the  other  part  of  the  real  eftate,  except  H.  and 
R*y  to  be  applied  in  aid  of  the  perfonalty  for  payment  of  debts. 
fhomas  v.  Britnell,  2  f^ef  313. 
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SeS*  2.    Where  the  Qaeftion  refpcAs  tie  Lien  ifupofed.    And 

herein, 

N.  T.    With  ngard  to  Debts* 

f  •  The  cafe  of  Searh  ▼.  St.  Ehjy  ftatcd  8  Vln.  439.  ph  27.  is 
now  more  circamftantially  ftated  in  Cox\  note  to  2  P.  ^m/.  386. 
where  it  appears,  that  the  teftator  began  his  mrill  by  direding  that 
his  executor,  (whom  he  afterwards  made  truftee  of  the  retUiue  of 
his  real  and  perfonal  eftate,  for  the  purpofe  of  felling,)  fliould  pay 
and  difcharge  a//  his  juft  debts,  apd  that  he  Ihould  raife  fuffident 
to  pay  the  fame. 

2*  Teftator,  being  feifed  in  fee  of  eftates  at  C  and  alfo  of 
eftates  in  7.,  all  in  the  county  of  5.,  and  having  mortgaged  the 
eftates  at  C  partly  alone,  and  partly  with  his  fon's  concurrence,  to 
a  confidcrable  amount,  made  his  will,  reciting  himfelf  to  be  feifed 
of  the  eftates,  fubjeit  to  incumtranaj,  and  thereby  devifed  the 
eftates  at  C.  and  elfewhere  in  the  county  of  S.  (not  in  J.)  in  &ii6t 
lettlement.     And  he  devifed  his  eftates  in  ^.to  truftees,  for  21 
years,  in  truft,  {inter  alia^)  out  of  the  rents  and  profits,  to  pay  300/. 
per  ann.  to  his  fon's  wife  for  life,  in  exoneration  of  the  ^aU  at  C. 
(which  was  charged  with  that  fum),  and  afterwards  to  pay  all  bis 
bond  and  book^debts^  in  cafe  his  perfonal  eftate  (hould  not  be  fuffi- 
cient;  and  fubje£i  thereto  and  to  fuch  other  payments  as  his 
truftees  fliould  make  to  the  crown,  or  any  other  per/on^  by  virtue  of 
any  deed  bj  him  tJone^  or  together  with  his/on  executed^  in  truft  as 
therein  mentiot^d.    In  two  other  claufes  he  recited,  that  he  bad 
dire&ed  his  truftees  to  pay  all  his  bond  and  book^debts ;  but  in  the 
laft  claufe  of  the  will  he  direded  them,  after  keeping  down  the 
intereft  of  the  incumbrances,  to  pay  all  his  debts^  annuities^  andlega* 
aes.    The  queftion  wasi  Whether  the  rents  of  the  eftate  in  J.  were 
applicable  to  difcharge  the  mortgage  on  the  eftates  at  C,  or  whe- 
ther thefe  eftates  were  devifed  cum  onere  ?    For  the  former  con- 
ftruciion  it  was  argued,  that  the  ftating  of  the  eftates  to  be  fubjt£l 
to  incumbrances  would  not  prevent  their  being  exonerated,  if  liich 
intention  appeared ;  and  for  this  Searle  v.  St. Eloy  {fup.pl*  i.)  was 
cited :  that,  though  the  words  **  bond  and  book-<lebts*'  fliould  not 
include  mortgages,  vet  the  laft  wor^s  <<  all  my  dcbts^  extended 
to  them  :  that  no  otner  deeds  were  executed  by  teftator  and  his  foa 
but  the  mortgages  of  the  eftate  at  C.     On  the  oppofite  fide,  the 
recognition  ol  the  eftates  being  liable  to  charges  was  urged.    The 
words  <*  bond  and  book-debts,*'  it  was  faid,  would  not  include 
mortgages  \  even  the  bonds  were  given  as  collateral  fecurities }  for 
a  mortgage  was  a  debt  of  a  much  higher  nature ,  and  then  the 
words  «  all  my  debts,"  in  the  laft  claufe,  meant  only  the  debta 
before  provided  for.    Teftator  knew  too  how  to  charge  the  eftate 
in  J0  and  exonerate  that  at  C,  had  he  chofen,  as  he  had  done  fo  at 
to  the  300  /•  jointure.     It  was  alfo  fliewn,  that,  but  for  the  fubfe- 
quent  death  of  a  jointrefs,  the  term  would  have  fallen  far  fliort  of 

anfwering 
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anfwering  the  charges.  But  Lord  Chancellor  ^hurlonv^  though 
with  reluQance,  decreed,  that  the  term  of  21  years  was  fubjedl 
to  the  mortg;ige  debts.  Had  the  queftion,  he  faid,  ftood  upon  the 
words  «*  bond  and  book-dcbts"  only,  It  might  have  admitted  of 
fome  doubt ;  though  he  did  not  fee  how  thefe  words,  in  the  cafe  of 
a  gentleman,  who  could  have  no  debts  properly  called  book  debtSj  ' 
could  be  other  than  a  general  charge;  but  the  teftator  had  after- 
wards  dire£led  his  trullees  to  pay  all  his  debts^  &c. ;  and  what  was 
more,  bad  made  his  executors  executors  in  truft,  and  had  made  this 
term  a  joint  fund  with  his  perfonal  ellate.  Second  point  in  TweeJak 
y,  Ccventryj  i  Bro.  Ca.  Ci.  240. 

3.  Teftator  faid,  **  j1,  an»-  B.  (which  were  real  eftates)  I  make 
«  liable  to  all  the  debts  I  baw  contmded  fince  1735-'*  Lord 
Hardwicke^  in  confidering  theextentof  this  charge,  faid,  «<  In  all 
^<  claufes  with  refpe£t  to  provifions  for  payment  of  debts,  they  relate 
«  to  the  time  of  the  death  of  the  teftator,  in  order  to  make  a  more 
<<  honeft  and  faithful  provifion  for  the  payment  of  them.  If  it 
<<  had  been  *  all  the  debts  that  I  owe,'  ftill  it  would  have  been 
••  extended  to  the  time  of  the  .death.  The  words  here  are, 
•'  •  what  1  have  contrafted.'  Have  contracted  muft  mean  Jbatl 
•'  contraft."     Bridgman  v.  Dow,  3  Atk,  20 1. 

4.  A.  B.  devifed  his  real  rfiate  to  his  executor^  in  truft  to  fell ; 
with  a  direction  that,  after  dtfcharging  the  incumbrances  thereon^ 
the  produce  of  the  fame  (hould  be  confidered  as  part  of  the  rejidue 
of  his  perfonal  eftate.  In  a  fubfequent  part  of  the  will  he  gave  the 
refidue  of  his  perfonal  eftate,  after  payment  of  debts  and  other 
purpofes,  in  truft  for  his  daughter.  Held,  that  the  produce  of 
the  teftator's  real  eftate  was  fubjedled  by  his  will  to  his  fimple 
contra£l  debts ;  the  court  obferving,  that  the  general  obje£t  of  the 
will  appeared  to  be,  to  throw  the  Whole  of  the  property  into  one 
mafs.  Kidney  v.  CouJJmnher^  2  Vef  jun.  267.  See  Minor  ▼. 
Wickjlead^  (N.  2}  inf  pL  9.  and  fidt  point  in  Cox  v.  Bajfett^ 
3  Vefjun.  161. 

5.  Teftator,  after  direEllng  all  his  debts  and  funeral  expences  to  be 
paidf  devifed  all  his  real  t'ftates  to  truftees,  to  feveral  ufes  in  ftri£l 
feitlement;  and  then,  after  giving  feveral  legacies,  he  direQed 
the  refidue  of  his  perfonal  eftate  to  be  laid  out  in  government  fe* 
curitie*,  in  the  names  of  his  executors,  to  be  fettled  and  applied 
to  the  fame  ufes  as  the  real  cftates  were  therein  before  limited  to. 
Sir  R.  P>  Arden  at  the  Rolls  declared,  that  the  real  eftate  was 
fubjeCled,  by  the  will,  to  fupply  the  deficiency  of  the  perfonahy,i(i 
payment  of  debts  and  funeral  expences.  Bradford  v.  Foley^  3  Bro. 
Ca.  Cb.  351- M* 

6.  Teftator,  after  difpofing  of  all  his  real  and  perfonal  eftates  to 
truftees  for  certain  purpofes,  declared,  that  they  fliould,  with  all 
convenient  fpeed  after  his  deceafe,  take  an  inventory  of  his  efleds 
and  hoofefaold  goods,  and  pfiffefs  themfelves  of  all  his  eftates  andfuh^ 

Jlance^  and  improve  the  fame  for  the  benefit  of  his  devifee  therein 
naoiedy'tf^  to  pay  oil  hisjufl  debts.    Lord  Chancellor  Thurlow  held 
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this  to  be  a  moft  dittCt  charge  upon  the  real  eftsite,  for  payment 
of  debts.     Third  point  in  Fo/ler  \\  Cooky  3  Bro.  Ca.  Ch.  347. 

7.  After  a  fpecific  devife,  ttrftator  faid,  "  all  the  reft  of  my 
M  landSy  tenements,  and  hereditaments,  either  freehold  or  copy- 
<<  hold  \  and  alfo  all  my  goods,  chattels,  and  perfonal  eftate,  of 
**  what  nature  or  kind  ioevcr,  n/rer  payment  of  ntyjuft  debts  and 
**  fwieral  expences^  I  give,  dcvife,  and  bequeath  the  lame  unto  my 
**  wife  5.,  and  I  appoint  her  my  fole  executrix.''  In  the  courfe 
of  confidering  the  effed  of  this  devife  on  another  point.  Lord 
Kenyoftf  C*  J.  admitted,  that  it  amounted  to  a  charge  of  the  real 
eftate  with  the  payment  of  debts  and  funeral  expences.  Denn  v. 
Melhr^  5  Term  Rep.  JB.  i?.  558. 

8..  What  will  amount  to  a  charge  of  debts  upon  copyhold 
eftatee,  fee  (O.b)  /eii»  i.  «.  i.  fupra.     Sec  alfo  (S. a),  (T. a) 
fapra^  Povt^tSy  (A.  14)  pojl. 

•     •  iVl  2.    With  regard  to  Legacies. 

1.  Teftator  began  with  faying,  "  as  to  my  nvorldlj  ejlate^  I  dif- 
f(  pofc  of  as  follows;"  and  then  bequeathed  100/.  to  his  daugh- 
ter, which  he  direA^d  to  be  paid  within  a  month  after  the  deccafe 
pf  his  widow,  to  whom  he  devifed  his  real  eftate,  and  alfo  the  ufe 
of  his  furniture,  IJc.  for  life}  and  afterwards  to  his  fon,  his  eie- 
cutor  in  fee.  And  he  appointed  two  overfeers  or  truftees  of  his 
yrxWf  and  dejtred  them  to  fee  it  duly  performed.  Qn  a-  deficiency  of 
perfpnal  aflcts.  Sir  John  Strange ^  on  the  authority  of  Alcock  v. 
Sparhawif  (ftated  in  8/^1/9.434.)  held,  that  the  real  eftate  was 
liable,  as  an  auxiliary  fund,  to  the  payment  of  the  looA  legacy. 
Lypet  V,  Carter,   1  ref  500. 

2.  Teftator  bequeathed  8co  /.  to  jt.  for  life,  and  then  to  her 
childreti;  and  4qoA  to  ^.  for  life,  and  then  to  her  children; 
and  then  gave  an  eftate  by  name,  and  all  his  freehold  and  pcrfonal 
eftate  whatfoever  not  otherwife  difpofcd  of,  after  payment  of  Hi 
debts  and  legacies,  to  his  brother.  This  will  was  duly  attcfted. 
He  then  made  a  fecoud  will  unattejled,  whereby  he  i  evoked  all 
former  v;l11s,  and  gave  to  B.  100/.  abfolutely,  and  to  A.  400/. 
abfolutely  ;  and  he  gave  all  the  rejl  of  his  eftate,  real  and  perfonal, 
to  his  brother,  and  appointed  him  executor*  The  queftion  was. 
Whether  the  legacies  given  by  the  fecond  will  were  a  charge  on 
the  land,  as  well  as  the  firft  legacies,  which  were  revoked  ?  Lord 
Jflardwicie  obferved,  that  the  reft  of  the  land,  as  well  aft  of  the 
perfonal  eftate,  wa^  given  to  the  fame  pcrfon,  who  was  alfo 

.  executor.  Where  the  real  eftate  was  properly  charged  by  will 
with  legacies,  he  thought  legacies  giyen  by  a  fecoi\d  will,  though 
not  duly  executed,  were  equally  charged  $  thoughs  in  this  cafe, 
.there  was  po  occafion  ^o  go  fo  far,  becauCp  hp  confidered  the 
latter  legacies  as  part  of  the  money  given  by  the  firft,  only  oew-> 
modelled  or  qualified  ;  had  they  been  given  exactly  in  the  fame 
mafiq^r,  apd  to  the  f^qie  per(o.nsj^  there  could  l^ay^  bo^n  no 
•"'•*'      '  *  ^oubt 
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doubt  butt  being  leiler  fums,  they  would  have  been  a  revocation 

pro  tanto  only  ;    but  the  being  given  diflFerently,  and  to  difFerent 

perfonsy  made  the  nicety.     However,  he  was  of  opinion,  that  it 

was  no  more  than  a  lefTening  of  the  quantum  of  the  money  given 

by  the  former  will,  and  only  difFcrenily  modified.     And  he  de-  * 

creed  the  fmaller  fum  to  be  raifed  out  of  the  real  eftate.     Brud^ 

nell  v.  Boughton,  2  AtL  268.     Leacroft  v.  Maynardy    3  5ra.  Ca. 

Ch,  233.   I  Vef,  jun,  279.      Crowders*  Clowes^  2  Vef,  jun»  449. 

S.P. 

3.  Teftatrix  devifed  to  her  (ifters  all  the  reft  and  refidue  of 
her  real  and  perfonal  eftate,  after  payment  of  her  debts  and  legacies^ 
She  afterwards,  by  a  codicil  not  attejled^  made  this  difpolitioa :    . 
"  This  I  defire  may  be  performed  by  my  living  ^^ti%y  to  give 

*«  200  /.  to  E.  H*^  Lord  Hardwiche  faid,  that  when  a  real  eftate 
is  duly  devifed  to  truftees,  and  is  well  charged  with  debts  and 
legacies,  debts  contradled  after  making  the  will,  or  legacies  given 
by  a  codicil,  though  not  duly  executed,  will  be  a  charge  on  it ; 
and  he  decreed  the  200/.  legacy  ^o  be  raifed  out  of  the  real 
\  eftate.  Harris  v.  Packer y  AmhL  556.  See  Wyndham  v.  Chet^ 
\uynd^  I  Burr.  423.,  where  Lord  Mansfield  exprefled  the  fame 
ppinion. 

4.  Teftator  gave  a  number  of  legacies,  and  ended  his  will  with 
making  a  general  devife  of  all  his  real  eftates,  *<  fubjefi  to  and 
<^  charged  with  his  debts  and  funeral  expences,  and  alfo  the  faid 
<<  thereinbefore  mentioned  legacies,"  to  truftees,  in  truft  to  re- 
ceive the  rents  and  profits,  and  to  apply  the  fame,  or  a  competent 
part  thereof,  (fubjedi  neverthelefs  to  his  debts,  funeral  charges, 
and  legacies,)  in  manner  therein  mentioned.  The  will  was 
executed  and  attefted  according  to  the  ftatute.  Afterwards  the 
teftator  wrote  another  inftrument  in  his  own  hand  writing,  but 
without  date  or  fignature,  which  began,  "  This  is  the  laft  will 
«  and  teftament  of  me,"  (!fr.,  and  he  thereby  charged  his  real 
eftates  with  the  payment  of  his  legacies  thereinafter  given ;  and 
then  gave  feveral  legacies,  many  of  which  were  given  to  perfons 
yrho  were  legatees  in  the  firft  will.  The  fpiritual  court  granted 
probate  of  both  thefe  inftruments.  Mr.  Juftice  Buller  determined^ 
^hat  the  legacies  in  the  fuond  inftrument  only  were  to  take  effef):, 
notwtthftanding  both  had  been  proved  \  but  that,  upon  the  true 
conftrudion  of  the  firjl  inftrument,  it  .amounted  to  a  general 
charge  of  legacies  on  the  real  eftate,  which  would  include  the 
legacies  given  by  the  Jecond.  Jactfon  y.  Jack/on,  C$9fs  note  3.  in 
f^.  Wms.  423. 

5.  In  Habergham  v.  Vincent ^  2  Vef.jun,  236.  Lord  Lougbbo* 
rough  obferved,  that  the  deciCons  in  favour  of  legacies  given  by 
an  .unattefted  codicil  could  not  go  upon  a  power  referved  to  the 
teftator  by  his  will  to  increafe  the  charge  by  a  future  a£i,  as  had 
been  once  fuppofed^  becaufe  his  will  does  not  begin  to' operate 
till  all  power  in  him  ceafes.  But  his  lordfliip  faid  that,  in  a  MS. 
pote  which  he  had  of  Brudnell  v.  Boughton^  pi.  2. /up.  Lord 
HarJivicke  ftated  the  ground  to  beji  the  analogy  to  the  cafe  of 
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debts ;  which  Lord  Loughborough  addedj  was  the  true  conftruAion. 

But  he  obferved,  that  all  the  cafes  were  not  of  primary  charges, 

but  of  charges  in  aid  of  the  perfonaltj.     Such  a  charge  for  legacies, 

therefore,  muft  be  uncertain  as  to  its  extent ;  for  whatever  would 

affe£t  the  primary  fund  varied  the  amount  of  rhe  charge.     There- 

fore»  though  given  by  a  will  duly  executed,  they  were  of  neceflity 

revocable  by  a  will  not  executed ;  for  the  charjge  was  only  of  the 

deficiency  of  the  perfonalty,  which  it  was  in  the  power  of  the 

(«)  See  ftd     owner  to  add  to  or  diminiOi. during  his  life  {a).     But  Lord  Lough' 

P®'?^  ^**   borough  did  not  conceive  this  rcafouing  applied  to  a  primary  chzrgt 

\^jMM.    upon  the  Iand|  which  he  (hould  think  could  not  be  revoked  by  a 

j6i.  where   fecond  informal  will ;  but  this,  he  obferved,  would,  if  it  arofe, 

M  eftate     (^  j^  ,^^^  queftion.     And  fuitable  to  his  iord(hip's  opinion  is  the 

hamng  been     r  u       '  r  r        r 

charged  with   following  Cdfc  : 

^bts,  in  aid  of  the  perfoaalcy.  Sir  R,  P.  Arden  held,  at  the  Rolls,  that  a  part  of  the  peribnalty 
Slight  be  given  exempt  from  tlie  dc^ta,  bjr  a  codicil  net  eiecuced  to  pad  laods.  See  too  ift  pciat  in 
jittornef'Gnertl  ^»  AKtr^,  i^.  j%j.  where  the  conitniAion  of  the  wiH  bringi  that  the  ical«ft«tc  waa 
welt  charged,  in  aid  of  the  perfonalty,  with  at  leaft  the  legacies  given  by  the  will,  hit  Honor  heki,  chat 
a  l^acy  bequeathed  by  (he  will  to  erne,  might  be  revoked,  and  given  to  another  by  an  unatteAed 
codicil. 

6.  Teftator,  by  will  duly  attefted,  gave  his  'daughter  H.  an 
annuity*  of  loo/.  for  her  life,  and  charged  all  his  eftatesy  bodi 
real  and  perfopal,  with  the  payment  thereof,  with  power  to  dif- 
train ;  and  he  difpofed  of  fars  real  and  perfonal  eftate,  fubje£^ 
thereto,  to  his  fon  \  but  if  his  fon  (hould  die  in  the  lifetime  of 
H»  without  iflue,  then  to  if .  By  a  codicil  attefted  by  two  wit- 
nefles  only,  he  gave  his  real  and  perfonal  eftate  to  his  mother 
for  life,  and  at  her  deceafe  to  return  to  his  children.  It  was 
contended  that, .  although  the  codicil  did  not  pafs  the  real  eftatCi 
yet  it  operated  to  exempt  it  from  the  annuity,  agreeably  to  the 
dofirine  eftabliQied  in  the  before  ftated  cafes,  that  legacies  duly 
charged  on  a  real  eftate  may  be  revoked  by  a  fubfequent  inftru- 
ment  not  duly  attefted.  But  the  Mafter  of  the  Rolls  faid,  that 
thefe  cafes  extended  only  to  a  general  charge  of  legacies,  and  not 
to  gifts  of  particular  legacies  ;  the  cafe  before  him  was  of  a  per- 
te6t]y  diffi:rent  difpofition,  a^pofitive  charge  of  an  annuity  iflTuing 
out  of  the  perfonal  eftate,  if  fufficient ;  if  not,  out  of  the  real : 
by  his  codicil  the  teftator  feemed  to  have  intended  to  give  both 
his  real  and  perfonal  eftate  to  his  mother  for  life.  His  Itonor 
admitted,  that  the  perfonal  was  difcharged  from  any  incumbrances 
(tf)  ^.Co-  created  upon  it  by  the  will;  he  coulcl  not  read  the  will  {a)  without 
dicU?  the  word  *^  rear  in  it ;  but  the  ftatute  enabled  him,  and  he  was 

bound  to  fay  that,  if  a  man  by  a  will  unattefted  gave  both  real 
and  perfonal  eftate,  he  never  meant  to  give  the  real  at  all ;    the 
codicil,  therefore,  zScGdng  only  the  perfonal  eftate,  and  not  the 
real,  decreed  that  the  annuity  remained  a  charge  on  the  real 
eftate.    Second  point  in  Buckbridge  v.  Ingram^  2  Vef.jun*  652. 
See  Dudley        7.  TcftatoT  devifcd  real  eftates  to  his  heir  at  law  in  feCi  Juh- 
VJ^\^ >     jeB  to  and  chargeable  nevMbeiefi  with  the  payment  of  all  his  juft 
L.'i.  ».T.    debts,  funeral  expences,  bonds,  annuities^  ••  and  all  the  Ugaaes 
//.9.  where  <*  hereinofler  mentioned s  tbatis  to/ay^m^zad  thenhepve  fevend 
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coniiderable  pecuniary  legacies  ;   snd,  after  enumerating  theai}  t  charge  by 
fatd,  **  /i// which  debts,  together  nuith  ail  jvkuri  legacies^  funeral  «'"*onare*l 
^*  eicpence.«,  and  appointments,  I  do  hereby  order  and  direct  to  Tjln/tH'^^'^ 
<*  be  paid  by  the  faid  heir  at  ia«r,  within  twelve  monthr  after  my  general  di. 
**  deceafe  :"  but  in  cafe  no  heir  at  law  (hould  be  found,  he  then  'J"^'®"  ^^ 
gave  the  faid  eftates  to  W.  Z..  m  fee,  fubjta  to  and  cbargeabU  nuiih  |y  ih^!^"^" 
alt  the  UgacieXf  debts,  and  funeral  charges  before  mentioned.     He  applied  ia 
afterwards  gave  other  pecuniary  legacies  generally.     Held,  tliat  ??^^*'^**  ^ 
the  real  cftate  was  charged  only  with  the  legacies  enumerated  JeVdeT  wat 
under  the  videlicet^  and  not  with  the  -  latter  legacies.     Second  ^'^  wSc€t 
point  in  Hone  v.  Medcraft^   l  Bra.  Ca.  Cb.  26t.  ^^^ 

8.  After  giving  fome  pecuniary  legacies,  teftator  faid,  ««  and  *   **     ^ 
*<  I  give,  devife,  and  bequeath  to  T.  if.,  and   to  his  heirs  for 

<'  ever,  whom  I  hereby  appoint  my  fole  executor,  all  my  goods^ 
^^$IandSf  and  chattels,  except  wAat  is  hereinbefore  given.^*  TfaC' 
latter  words  were  held  to  amount  to  a  charge  of  the  kgaciefl  upoa 
the  lands  ;  Lord  Hardwicie  confidering  them  the  fame  as  if  rhe 
teftator  had  given  the  lands,  fubjeSl  to  what  was  given  before. 
In  Edge//  V.  Haywardf  3  Atk,  253  —7.  See  Cheefeman  v.  Par^ 
tridge^  I  Atk.  436. 

9.  Teftator,  after  giving  fome  fpecific  legacies,  and  two  pe- 
cuniary ones,  one  of  twenty  and  the  other  of 'five  guineas,  devifed 
all  his  lands  and  hereditaments  to  his  wife  for  life  ;  remainder  to 
A>  B.  for  life  \  and  after  her  deceafe  he. devifed  the  fame,  fubjeB 
to  and  chargeable  toith/uch  of  his  debts  ^  /egacies^  and  funeral  cMpettces^ 
as  that  part  of  his  perfonal  eftate  which  was  therein  made  liable  thereto 

Jbould  not  reach  to  pay  ^  to  C.  D.  in  fee ;  he  afterwards  directed  his 
executors  to  place  out  at  intereft  the  overptus  of  his  perfonal 
eftate,  after  payment  of  his  debts  and  legacies  aforefaid,  in  truft 
for  his  wife  for  life,  and  then  for  A.  B.  for  life ;  <*  and^  as  to  the 
**  faid  overplus  of  my  faid  perfonal  efiates^  after  the  death  of  the 
<'  furvivor  of  my  f<id  wife  and  A.B.^  I  difpofe  thereof  m  manner 
*<  following,  v/z.  I  give,''  isfc. ;  **  alfo  I  give  and  bequeath  to 
'<  3f.  500  A**  And  he  gave  all  the  reGdue  of  the  faid  overplus 
(after  and  liable  to  the  payment  of  the  legacies  thereinbefore 
bequeathed)  to  the  faid  C.  D.  The  wife  and  A.  being  both 
dead,  and  the  perlbnal  cRate  proving  deficient,  C.  D.  contended 
that  the  legacy  of  500  A  was  not  to  be  deemed  a  charge  on  the 
realty,  but  merely  as  a  difpofition  of  a  part  of  the  refidue  of  the 
perfonalty.  But  Lord  Thurlow  thought,  that  both  the  real  and 
the  perfonal  eftate  were  meant  to  form  one  general  refiduci 
which  vefted  in  the  lame  petfon  (C.  D.)  after  the  deaths  of  the 
wife  and  A.  B.,  and  that  the  legacies  muft  be  r^ifed  out  of  the 
realty  s  what  confirmed  diat  conftruQion  with  him  was,  that  the 
firft  legacies  were  fo  fmall,  that  it  was  impoflible  to  fuppofe  that 
the  teftator  (hould  think  the  perfonal  eftate  would  not  pay  them. 
and  therefore  gave  the  real  eftate  to  fatisfy  them,  and  (hould  not 
make  the  fame  proviCon  for  the  larger  ones.  JUinor  v.  Wickftead^ 
3  Bro.  Cm  Qu  6^^. 
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.10.  "  /*VVy?i  I  will  and  direft  that  all  my  legal  debts,  legacies^ 
*^  and  funeral  expences  (hall  be  fully  paid  and  difcharged  \  next, 
««  I  giyc  and  devife,"  tile,  then  difpofing  of  real  eftates;  the 
teftator  then  gave  fcvcral  pecuniary  legacies.  The  perfonalty 
proving  deficient  to  pay  the  legacies,  the  queftion  was.  Whether 
they  were  charged  on  the  real  eftaie  by  the  introdu£lory  claufc  ? 
The-Mafter  of  the  Rolls  would  not  admit,  as  had  been  contended 
for  on  behalf  of  the  legatees,  an  analogy  between  Bebts  and  Icga- 
cies  in  this  refpe6^ }  the  one  being  obligatory  on  the  teilator's 
confcience,  and  therefore  always  to  be  prefumed,  and  the  other 
purely  voluntary  ;  the  edate  contended  to  be  charged  was  fpeci- 
fically  devifed ;  and  hie  Honor  could  fee  no  reafon  why  pecuniary 
legatees  ihould  be  preferred  to  fuch  fpecific  devifees ;  nothing 
appeared  in  the  fubfequent  part  of  the  will  which  favoured  the 
con(tru£lion  attempted  to  be  put  upon  the  .firft  fentence.  Decree 
accordingly.     Kightleyy*  Kightley,  2  VtJ.jun.  328.  qu.  tamen^ 

As  to  the  effed  of  the  tntrodu£iory  words  of  a  will  upon  the 
real  eftate,  fee  (L,  a),  fee,  2.  w,  i .  fupra. 

As  to  the  effedt  which  a  general  charge  in  favour  of  a  legatee 
will  have  upon  copyholds,  fee  Lindopp  t.  Everall  (0.  b), 
Jtc.  I.  «.  2.  pL  M.  fupra. 

8Viner434.  (Zr  d)  How  afFedcd,  or  chargeable  with  Debts  or 

Legacies* 

J^EAL  iftateSi  when  charged  with  debts  or  legacies ,  are  appHcahle 
•**•  either  as  a  fecondary/«/irf,  in  aid  of  the  perfonalty^  or  as  a  pri^ 
mary  one,  to  the  exemption  of  it. 

Sefl.  I.     Realty,  where  an  auxiliary  Fund. 

• 

I.  Teftatrix  began  her  will  with  dire£iing  that,  in  cafe  her  per- 

fonal  e/laitj  which  fliould  not  be  thereby  otherwife  difpofed  of, 

Jhpuldfalljhort  to  pay  her  debts  and  legacies y  then  her  copyhold  lands  in 

A.fhoutdjtand  charged  with  fuch  deficiency :  She  then  gave  fcreral 

-  Ijpecific  legacies ;  afterwards  followed  this  claufe:— •*«  I  give  unto 

<'  H.  R.  all  and  fingular  the  houfehold  goods  in  the  fchedule 

"  hereunto  annexed,  and  by  me  figned,  nc  paying  4ol,peronn. 

'*  to  fuch  pcrfon  and  in  fuch  manner  as  hereinafter  mentioned:" 

Then  (he. gave  feveral  life  annuities,  amounting  together  to  40/. 

per  ann.y  to  different  perfonsi   and  died,  without  having  annexed 

any  fchedule  to  her  will.     Lord  Hardwicke^  after  holding  the 

houfehold  goods  liable  to  the  payment  of  the  sijinuities  in  the 

hands  of  the  executor,  faid,  the  next  point  was,  Whether,  if 

there  (hould  l>e  a  deficiency,  it  mud  not  be  made  gpod  out  of  the 

general  perfonal  eftate .?    His  lor^lfhip  referred  to  the  firft  part  of 

the  wilt,  which  dire£l'ed  the  copyhold  lands  to  ftand  charged  with 

(^ch  deficiency ;   he  obferved,  that  all  the  legacies,  except  a 
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month's  wages  to  the  fervants,  and  tHefe  annuities,  were  fpe- 
cific  legacies;  that  when  the  teftatrix  mentioned  legacies  in 
general,  (he  meant,  that  all  legacies  which  could  not  find  afufficient 
fund  out  of  the  perfonal  eft  ate  to  he  fatisfisd^  ftjould  he  thrown  upon  the 
copyhold  eflate;  he  therefore  dire£^ed,  that  if  the  houfehold  goods 
(hould  not  be  fufficient  to  fatisfy  the  annuities,  the  refidue  of  the 
perfonal  eft  ite  (hould  be  applied  for  that  purpofe ;  and  if  there 
fhould  (lill  be  a  deficiency,  the  fame  (hould  be  made  good  out  of 
the  copyhold  lands.     Hill  v.  IVirley^  2  Atk.  605. 

2.  Teftator  dcfired  his  debts  to  be  paid,  and  then  gave  all  his 
real  eftate  to  truftees,  and  directed  them  to  fell  a  competent  part 
of  the  premifes,  in  the  fird  place  to  pay  off  all  his  debts  and  le- 
gacies, and  then  to  reimburfe  themfelves,  \^c,  \  and  in  the  mean 
time  to  apply  the  rents  in  payment  of  his  debts  and  legacies,  and 
afterwards  to  convey  what  (hould  remain  unfold  to  L,  O. ;  and  he 
dire£ted,  that  the  money  arifing  by  fuch  i^\cftjould  he  accounted 
perfonal  eftate^  and  gave  ail  the  reftdue  of  his  perfonal  eflate,  after 
payment  of  his  dehts  and  legacies^  to  Z«-  O.  It  was  determined,  on 
the  whole  of  this  will,  that  the  perfonal  eftate  was  not  exempted 
from  the  payment  of  the  debts  and  legacies,  but  was  (irft  appli* 
cable  for  that  purpofe.  Lord  Inchquin  v.  French^  Amb.  33.  Same 
y.  (ySrien,   i  JVilf  82.  S.  C. 

3*  Tedator  willed  and  devifed  that  his  debts  and  legacies  (hould 
be  paid,  and  for  that  purpofe  he  charged  all  his  eflate  with  the 
fame  \  and  that  it  might  be  done,  that  his  truftees  therein  named 
(hould  fell  the  edate,  and  apply  the  money  to  the  payment  of 
debts  and  legacies,  and,  fubjefl  to  the  debts  and  legacies,  he 
devifed  the  fame  in  (Irick  fcttlement.  He  then  gave  feveral  peca- 
niary  legacies,  and  gave  the  reftdue  of  his  perfonal  edate  to  A,  B.^ 
who  infided,  that  he  took  it  exonerated  from  the  debts  and  lega- 
cies. Lord  Chancellor  Thurlow-^^^  The  perfonal  editc  is  the  n 
**  proper  fund ;  in  order  to  exonerate  it,  it  is  not  fuf&cient  for 
<*  the  tedator  to  charge  the  real,  but  he  mud  alfo  (hew  that  his 
«  purpofe*  is,  that  the  perfonal  (hould  not  be  applied  ;  but  here 
*'  is  not  fufficient  to  (hew  it ;  therefore  the,  perfonalty  mud  be 
«  fird  applied."  Sam  well  v.  Wake^  1  Bro,  Ca,  Ch.  144.  Second 
point  in  Bridgman  v.  Dove^  3  Atk.  201.  S.P. 

4.  Trdator  devifed  lands  to  T.  N.  and  J,  M.  for  99  years, 
upon  trud  to  raife  money  fufficient  to  pay  and  fatisfy  all  the  dehts  ^ 
he  (hould  owe  at  his  deceafe,  and  all  the  legacies  andfums  of  money 
given  by  that  his  will ;  and  fubje£l  thereto,  he  devifed  the  edate 
in  driiil  fectlement.  In  a  fubfequent  part  of  the  will  he  gave  his 
perfonal  ed.ire  to  the  perfons  who  would  be  entitled  to  his  freehold 
edate,  under  the  limitations  of  his  will ;  he  then  appointed  the 
faid  ST.  iV.  and  J,  M.  his  executors,  and  directed  them  to  pay 
and  fatisfy  hie  iuneral  enlarges,  and  all  his  de^ts  and  legacies^  by 
fuch  means  as  they  (hould  think  fit ;  and  that  it  (hould  be  lawful 
to  them  to  dedu£l  and  fatisfy  to  themfelves,  out  of  his  perfonal 
iftate^  or  out  of  the  monies  to  be  renfed  out  of  the  term  of  99  years ^ 
their  charges  and  expences.  The  principal  qucdion  was.  Whe- 
ther the  perfonal  edate  was  exonerated  from  the  debts  and  lega- 
>  cits  ? 
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ckf  ?  The  lordls  commiffionen  held  it  was.  But  Lord  ChtnecVor 
ThurloWf  on  a  rehearing^  held,  that  the  perfonal  cflate  was  firft 
liable :  his  lord  (hip  relied  mock  on  the  claufe  for  the  reimburfing 
the  expenccs  of  the  truftees  $  how  are  thefe,  he  faid,  to  be  paid? 
Out  of  the  perfonal  eftate>  or  the  monies  to  be  raifed  by  the  term 
of  99  years  ?  They  have  authority  to  pay  the  whole  oih  of  the 
perfonal  eftate  ;  he  has  here  precifely  arranged  the  eftares  in  the 
fame  order  the  law  would  have  dene ;  he  has  made  his  prrfonal 
eftate  firft  liable,  and  then  the  term,  Ancafter  v.  Majtr^  t  Jn>. 
Ctf.  Ch.  454.  See  Davies  v.  Topp^  Wride  v.  Clarke^  fee.  3.  inf. 
pi.  3,  4.  and  F$/iy  v.  Percivai^  4  Bra,  Ca.  Ch.  419. 

5.  Teftatovi  having  mortgaged  his  edates,  dcvifed  the  fame  to 
A,  B.  for  life,  remainder  over  ;  and  then  bequeathed  all  the  reft 
and  refidue  of  his  perfonal  eftate  to  his  next  of  kin.     The  legatees 

'  infifted,  that  this  was  a  fpecific  bequeft  to  them  of  the  refidue, 
and  not  liable  to  difcharge  the  mortgage  deb',  and  ui^ed  that, 
unlefs  the. mortgaged  eftate  were  applicable  in  difcharge  of  the 
debt,  the  next  of  kin,  who  were  intended  to  take  a  bounty. 
Would  take  nothing.  But  the  Mafter  of  the  Rolls  fuid,  the  role 
of  the  court  was  fettled  beyond  a  doubt ;  he  could  not  look  for  the 
conftrufkion  to  the  ftate  of  the  reiiduary  fund ;  and  he  decreed 
the  refidue  to  be  firft' applied.  Philips  v.  Philips^  l^ro.  Ctu 
€b.  273. 

6.  Teftator,  having  two  eftates  in  mortgage  of  his  own  charging, 
direded  the  debt  upon  one  of  them  to  be  paid  out  of  his  perfonal 
eftate,  and  gave  the  refidue  of  his  perfonal  eftate  in  truft  for  A. 
at  21 ;  but  if  he  (hould  die  under  21,  In  truft  for  i?.  at  2 1  ;  he 
then  gave  all  other  his  meffuages  undifpofed  of,  (which  included 
the  fecond  eftate  in  mortgage,)  to  truftees,  in  truft,  if  they  ihould 
think  fit,  to  fell  fuch  of  them  as  ftiould  be  in  mortgage  at  his 
death ;  aud,  after  payment  of  all  monies  that  (hould  be  due  on 
any  fuch  mortgages,  to  place  out  the  refidue  of  the  purchafe 
money  on.  fecurities,  for  the  benefit  of  C.  and  her  children ;  and 
he  empowered  the  truftees,  if  rhcy  thought  fit,  to  continue  the 
premifes  in  mortgage  to  the  then  mortgagee,  or  to  bonow  money 

'  of  other  perfons  on  mortgage  thereof,  and  the  rents,  in  that  cafe, 
after  payment  of  intereft,  to  be  tb  the  fame  ufes.  A.  and  B. 
both  died  under  21  :  the  queftion  was,  Whether,  in  this  event, 
the  perfonal  eftate  was  firft  applicable  to  difcharge  the  mortgage 
upon  the  fecond  eftate,  or  that  eftate  pafled  to  the  devifees  cum 
onere  ?  Lord  Thurlow^  after  ftating  that  it  was  manifeftly  nieant 

,  that  the  perfonal  eftate  fliould  be  exonerated  from  this  mortgage, 
for  the  benefit  of  the  legatee,  faid,  that,  although  the  intent  was, 
that  the  legatee  fliould  take  the  perfonal  eftate,  exempted  from 
the  mortgage  debt,  it  did  not  follow  that  the  next  of  kin  fliould 
take  it  fo.  The  legatees  being  dbad,  it  was  the  fame  thing  as  if 
the  teftator  had  faid  norhin^g  in  l^s  will  about  his  perfonal  ^tate; 
it  muft  devolve  in  the  ordinary  way,  as  if  it  ftood  without  any 
expreffion  of  a  defire  to  exempt  the  p«rfoo»lty ;  and  then  it  muft 
be  firft  applied.    Hak  ?.  Coh^  3  Bro.  Ca»  Gi.  322. 

7.  Devife 


7.  Devife  of  certain  eftates,  in  truft  to  fell  as  foon  as  might  be 
after  tcftator's  death ;  and  out  of  the  money  arifing  thereby  to  pay 
his  debts  and  funeral  expenceSy  and  to  place  the  refidue  out  at  - 
interefty  and  pay  the  intereft  to  tcftator's  brother  A.  for  life  ;  and, 
after  his  deceafe,  to  pay  the  principal  among  the  perfons  therein 
named*:  and  teflator  devifed  another  eftate  to  A.  in  tail^  and  made 
him  fole  executor.  For  the  purpofe  of  renderingthe  real  eftate 
devifed  in  truft  firft  applicable  to  pay  the  debts,  the  exprefs 
diredlion  to  fell  it  out  and  out,  and  the  difpofition  of  the  furplus 
as  money  was  infifted  on ;  and  an  executor  taking  beneficially, 
it  was  argued,  as  here,  might  have  the  perfonalty  exonerated. 
But  Lord  Chancellor  Loughborough  faid,  there  was  no  cafe  came 
up  to  this^  that  the  mere  nomination  of  an  executor,  though  under 
circumftances  that  would  give  him  the  perfonalty  beneficially, 
fliould  have  the  fame  e(Fe£l  as  a  fpccific  gift  of  it  to  an  individual; 
and  it  would  be  a  ftrong  conclufion,  where  the  efie£k  would  be 
to  defeat  thofe  gifts  the  teftator  clearly  intended  to  make. 
Thefe,  though  not  ftri£lly  legacies,  were  certainly  in  the  nature 
of  legacies  ;  and  the  conftru£tion  contended  for  would,  in  effeft, 

!;ive  to  a  perfon  only  nominated  executor  a  right  to  all  the  per- 
bnal  eftate,  in  oppofition  to  the  perfons  entitled  to  the  furplua 
monies  under  the  will.  Decreed,  the  perfonal  eftate  was  firft 
liable.     Gray  v.  M'umethorpe^  3  Vef.jun,  103. 

8.  Devife  of  all  teftatoi's  real  eftate  to  A.  and  his  heirs,  to  and 
for  the  afes,  ends,  iic.  thereafter  declared,  viz.  "  in  the  firft 
••  place  to  pay  all  his  jujl  debts ;  and  alfo  to  and  for  the  ufcs,"  ^c. 
proceeding  with  feveral  difpofitions  of  the  property,  as  real  eftate. 
Laftly,  he  bequeathed  to  his  brother  E.  all  his  monies,  goods,  He. 
and  perfonal  eftate,  and  appointed  him  fole  executor.  The 
Matter  of  the  R^lls,  after  refufing  to  go  out  of  the  will,  to  view 
the  ftate  of  teftator 's  affairs,  faid,  Jt  had  been  repeatedly  decided, 
that  a  devife  to  a  truftce  for  payment  of  debts,  and  a  general 
bequeft  of  the  perfonalty  to  an  executor,  were  not  fulficient  to 
raife  a  clear  dehionftration  of  an  intent  to  exonerate  the  htter, 
which  he  hclcl  to  be  firft  liable.  Brummell  v.  Brtthers^  3  Vef. 
jun.  III. 

&^.  a.    Realty,  where  %  primary  Fund. 

The  perfonal  eftate  may  be  exempted  from  the  payment  of  debts  and 

legacies f  either  by  making  the  real  eftate  a  fpecific  fund  for  that  purpofe^ 

or  by  giving  the  perfonal  eftate  as  afpecific  legacy.     Note  however^  that 

fame  of  the  enfuing  cafes  have  a  mixture  of  both  thefe  circumftances. 

See  the  references  at  the  aid  of  pi.  2.  /i.  2. 

N.  I.   Where  the  real  Eftate  is  made  a  fpecific  Fund. 

I.  Teftator  derifed  Lis  real  eftate  to  truftees,  for  the  payment 
of  all  fuch  debts  as  he  (ho aid  owe,  legacies,  and  funeral  expences  t 
then  followed  fome  fpecific  legacies*  and  then  he  gave  all  the  rcfi* 

14  due 
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due  of  his  perfonal  eftate  to  his  executors.  Decreed,  on  the  an- 
thority  of  Adams  v.  Meyrtcki  (8  Fin.  436.  marginal  note  to  pL  12.} 
that  the  perfonal  eftate  was  exempted  from  the  payment  of  debts, 
iic.     Bicknell  v.  Page^  2  Ati.  79. 

2.  Teftator  devifed  his  real  eftate  for  payment  of  his  debts  and 
legacies.  He  then  gate  his  only  daughter  3000/.  at  her  age  of  18 
or  marriage  (over  and  above  12,000/.  which  was  conveyed  to  her 
by  his  marriage  fettlement} ;  and  that  the  truftees  ihould  levy  and 
raife,  by  fale  or  mortgage  of  his  lands,  together  with  his  perfonal 
eftate,  as  much  as  would  pay  the  3000 /.»  but  that  itjhould  not  be 
rmifed  till  1 8  ©r  marriage^  out  of  the  biforementioned  ejlate  or  land^that 
it  might  not  be  a  debt  on  hisperjhnal  eftate.  There  were  xhree  differ- 
ent claufes  befides  in  the  will,  that  concluded  with  faying,  that 
**  his  lands  nvere  devifed  to  pay  his  debts  and  all  his  legacies ^  tn  cafe 
«*  his  perfonal  eflatefhould  not  be  fufficientP  Lord  Hat  d^uuie  held, 
that  the  perfonal  eftate  was  exempted  from  the  payment  of  3000/. 
and  that  it  was  a  charge  upon  the  real  eftate  only.  Piipps  v. 
Annefly^  a  Atk.  57. 

3.  Teftator,  having  given  his  eftate  generally  after  payment  of 
debts  and  funeral  expences,  without  mentioning  legacies,  gave 
legacies  to  each  of  his  four  fifters  ;  and  in  the  fame  claufe  added, 
**  all  which  legacies  ^  I  mean^  fball  be  paid  out  of  my  freehold  eftate  in 
"  N.*'  And,  by  a  fubfequent  claufe. ,  he  gave  a  power  to  mort- 
gage and  charge  the  real  eftate  for  payment  of  that  money»  Lord 
Hardwicke--^^^  This  is  not  a  common  charge  on  the  real  eftate  in 
*<  aid  of  the  perfonal,.  but  an  exprefs  incumbrance  on  that  eftate, 
*^  an  exprefs  gift  of  the  legacy  out  of  the  reaj  eftate  \  which  when- 
**  ever  done,  the  real  eftate  muft  bear  the  burden,  and  the  perfon- 
^  alty  is  not  applicable  in  aid."     Amefbury  v.  Brown^  i  Vif  482. 

4.  Teftator  devifed  a  manor  to  truftees  to  fell,  and  direAed  the 
monies  to  be  raifed  thereby  to  be  paid  in  difcharge  of  all  his  debts ; 
and,  after  payment  thereof,  in  the  firft  place,  to  inveft  the  refidue, 
and  pay  the  intereft  to  his  wife  for  life,  and  the  principal,  after 
her  deceafe,to  his  nephew  ;  and  after  feveral  fpecific  and  pecuniary 
legacies,  he  gave  to  his  wife  all  his  goods  and  chattels,  and  ap- 
pointed her  executrix.  Upon  a  bill  brought  to  eftabliOi  the  will, 
and  to  have  tbe  manor  fold  for  payment  of  the  debts,  the  widow 
infifted  that  the  perfonalty  was  exempted.  Lord  Chancellor  at 
firft  thought  it  was  not,  but  afterwards  decreed,  that  it  was  ex- 
empted from  the  debts  and  legacies,  but  was  fubjedl  to  the 
funeral  expences.  Holliday  v.  Bowman,  1776,  cited  I  Bro.  Ca. 
Ch.  14^. 

5.  Teftator  gave  feveral  fpecific  parts  of  his  perfonal  eftate ;  he 
then  gave  part  of  his  real  eftate  in  ftri£):  fettlement,  and  devifed 
the  remainder  to  truftees  to  fell  for  the  payment  of  debts ;  and  in 
cafe  that  fliould  not  be  fufficient  to  difcharge  the  debts,  he  ohaiged 
the  deficiency  on  the  devifed  real  eftates.  He  then  gav^  the  refi- 
due of  his  perfonal  eftate,  not  before  bequeathed,  to  his  wife. 
The  court  held,  flie  took  it  wholly  exempt  from  the  debts.  An^* 
derfon  Vi  Cook^  cited  in  i  Bro.  Ca.  Cb.  456. 

6.  Tcftat€f 
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6.  Tcftator  charged  his  whole  cftates  with  the  p^ment  of  his 
debtf ,  legacies^  and  funeral  expcnccsi  and,  for  that  purpofe,  he 
dcvifcd  particular  lands  to  truftces,  in  truft  to  fell  the  fame,  and 
pay  his  debts,  legacies,  and  funeral  expences ;  and  he  gave  to  his 
wife  all  his  p'*rfon  «1  elbte  whatfoever,  and  conftitutcd  her  fole 
executrix.  The  debts  exceeded  the  perfonal  eftate.  Lord  Bathurft 
determined  the  perfonal  ellate  to  be  exempt.  Kynaflon  v.  Kjnaftim^ 
I  Bro  Ca  CA.  457.  «. 

7.  Tcftator  bequeathed  to  W.  100/.  out  oj  his  freehold  and  copy* 
boldejlate  at  C.  ^  which  he  had  in  a  former  part  of  his  will  charged, 
together  with  his  perfon^il  eftate,  with  his  debts  and  legacies).  It 
was  decreed  that  the  legacy  of  100/.  (hould  be  raifed  folely  out  of 
the  freehold  and  copyhold  eftate  made  liable  to  it.  Law/on  T. 
Hudfon^   I  Bro.  Ca.  Ch.  58. 

8.  Tcftator  direfted  his  real  eftate  to  be  fold,  and  the  money  to 
arife  by  the  fale  to  be  applied  to  paly  mortgages  and  other  debts  ; 
the  rcfiduc  to  be  added  to  his  perfonal  eftate'.  The  queftion  was. 
Whether  the  rc^il  eftate  ftiould  exonerate  the  perfonal  ?  Mafier  of 
the  Rolls — «  The  intention  of  the  teftator  is  here  evident  that  it 
**  (hall.  This  is  a  much  ftronger  cafe  than  Mayer  v.  Ancafter 
<'  {fup.feB.  1.  pL  4.} ;  the  teftator  has  heredireAed  the  refidue  to 
*'  be  added  to  the  perfonal  eftate ;  but  if  that  fhould  be  firft  ap- 
"  plied,  it  would  be  gone."  Decreed  accordingly.  Wehh  v. 
Jones^  a  Bro.  Ca.  Ch.  60. 

9.  Teftator,  after  devifing  feveral  eftates  in  ftrl£l  fettlemcnt,  SeeHMrv. 
charged  the  reftdue  of  bis  real  eftate  with  the  payment  of  all  his  debts ^  ^^ff^r 
legacies,  andfums  of  money  ^  which  in  that  his  will  he  fhould  give^  be-  JL.i.  ».  »f' 
^ueathf  or  direff  to  be  paid j  in  cafe  his  perfonal  efl ate  fhould  not  hefufft-  fl  i».  wh«e 
cient  to  difcharge  the  fame,  which  he  thereby  willed Jbould  befirfl  applied  *^^^  ^ 
for  that  purpofe  i  and  fubjcft  thereto,  he  deviled  all  other  his  ma-  !« tlTuM  ie« 
nors,  is^c.  in  ftricl  fettlement.     And  after  reciting  that,  by  his  •«  gaciet 
marriage  fettlement,  he  had  agreed  to  fettle  5000/.  as  a  provifidn  |J*|f"*°" 
for  an  only  younger  child,  he  fubjeaed  and  charged  the  laft-  «  ^^^ 
mentioned  eftate  to  the  payment  as  well  of  the  faid  5000/.  as  of  "  that  is  to 
the  further  fum  of  ccoo  /.  'to  A.  B.  (his  only  younger  child)  to  "  ^*y»''^« 
make  up  nts  portion  10,000/.  to  be  paid  at  25.     And,  after  pay-  feveraj,  wm 
tmnt  of  debts  and  legacies,  he  gave  the  refidue  of  his  perfonal  eftate  to  i»«W  not  to 
his  cideft  fon.     The  queftion  was,  Whether  the  two  fums  of  *^^^^ 
5000/.  each,  or  either  of  them,  were  payable  out  of  the  perfonal  given  ins 
eftate  ?  Lord  Thurlow  held,  that  the  gift  of  both  fums  was,  in  its  fabiequeot 
firft  import,  clearly  a  real  devife,  and  could  not  fall  on  theperfon-  2JI^*'^ 
alty.     He  then  adverted  to  the  prior  claufe  relative  to  legacies, 

which,  it  had  been  contended  on  the  other  fide,  made  the  portion 
payable  out  of  the  perfonalty,  becaufe  thereby  the  refiduary  fund 
was  charged  with  debts  and  legacies^  or  fums  direffed  to  be  paid, 
which  latter  words,  it  was  faid,  included  the  fum  in  queftion. 
«  But,"  continued  his  lordfliip,  "  by  the  bttcr  part  of  the  will , 
'*  he  gives  the  perfonal  eftate,  after  payment  of  legacies.  That 
^  (hews  the  intention  that  the  x  0,000/.  Oiould  not  be  chtrsed 
^  upon  it.  Can  I  then^  hj  an  obfcure  claufe,  throw  11  fnrder 
Vol*  IIL  G  g  **  charge 
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**  charge  than  that  of  debts  and  legacies  upon  // .'"    Decree  for 
the  cldcft  foti.      IFarJ  v.  Dudley y  2  Bro,  Ca.  CL  316. 

10.  Dcvifc  of  all  teft«uor's  real  tftatts  to  truftecs  for  500  years, 
and  fybjed  thereto,  to  liis  ifluc  in  ftricl  fettle  me nt.  The  trufts  of  the 
term  were  to  raife  2000/.  in  difcharge  of  a  bond  entered  Into  by  tcf- 
tator  and  his  fon  j4,  for  t  lit  bencfi  i  of  his  fon  B,  on  his  marriage,  which 
2000/.  and  a  certain  other  fum  were  to  be  in  full  for  B.'s  portion, 
afid  to  raife  3000/.  in  difcharge  of  3000/.,  which,  by  his  fon  ji.^s 
fettlcment,  tedator  had  covenanted  Ihould  be  paid  after  his  dc- 
ceafe,  and  the  fame  and  a  certain  other  fum  to  be  in  full  for  ^/s 
'  portion;  and  further  to  raife  5000/.  for  his  daughter  C.  within 
three  months  after  his  death,  and  1000/.  to  be  paid  to  his  grand- 
daughter Z).  at  21  or  marriage,  provided,  if  fhe  ihould  die  without 
leaving  iffuc  before  the  icoo/.  ihould  become  pTiyMc^  the faiii per- 
tionjhouldfinkyfor  the  htmfit  of  the  per  fon  or  perfons  entitled  to  the 
freehold  or  inheritance  cf  the  premifes  charged  therewith,  Tcftator 
then  difpofed  of  a  farm.  And  as  to  all  the  reft  and  refidueof  his 
goods,  chattels,  i^c.  and  perfonal  eflate,  not  before  difpofed  of,  his 
juft  debts,  legacies,  and  funeral  expences  being  (irft  paid,  he  gave 
the  fame  to  his  executors,  in  truit  for  his  grandfon  R,  at  21,  and 
to  be  accumulated  for  his  benefit  in  the  interim.  On  the  queftion. 
Whether  the  fums  to  be  raifcd  under  the  term  affefied  the  per- 
fonal eftate  ?  The  dirt<Slion  that  the  grand- daughter's  portion 
(hould  fink  in  the  inheritance  in  the  events  mentioned,  was  urged 
as  a  ilrong  circumftance  in  favour  of  the  realty  being  the  fole  fund. 
And  Lord  Chancellor  Lc^ughborough  decreed  the  fums  to  be  raifcd 
out  of  the  real  eftate,  the  tedator  having  clearly  confidcrcd  them 
as  portions  and  part  of  tht>di.iribution  of  his  real  property,  diftinft 
from  his  perfonal  eftate,  which  he  difpofed  of  in  a  fubfequent  part 
of  his  will.     Reade  v.  Litchfield,  3  Fef.jun.  475. 

N.  2.     Where  the  perfonal  Eflate  is  given  as  a  fpecific  Legacy. 

1.  Tcftator  willed,  that  his  eftate  in  L.  or  a  fufficient  part 
thereof,  fliould  be  fold  for  payment  of  I«is  debts  and  legacies. 
He  then  gave  fome  fpecific  legacies  to  E.  iT/.,  and  appointed  the 
faid  E,  M,  and  J).  B.  his  executors.  Some  time  afterwards  tcfta- 
tor added  thefe  words  to  his  will :  "  Jnd  I  give  and  druife  to  them 
**  all  my  perfonal  eflate  not  herein- before  devijed^^  And  he  executed 
his  will  again,  in  the  prefence  of  three  witnefTes.  Lord  Hard^ 
%uicie  held,  that  the  perfonal  eftate  was  j;iven  to  the  executrixes, 

^  exempt  from  the  payment  of  the  tcftalor's  debts.     A  ftronger  clr* 

cumftance,  he  obferved,  could  not  be,  than  the  re-publifliing  of  the 
will,  and  an  alteration  from  what  it  wifs  before ;  fince  unlefs  it 
were  conftrued  to  be  his  intention  to  exempt  his  perfonal  eftate,  iti 
favour  of  his  executrixes,  the  words  were  frjiitlcfs,  and  did  do 
more  in  their  favour  than  the  will,  as  it  originally  ftood^  could 
have  done.     Walker  v.  Jacifon^  2  AtL  624. 

2.  Ii^  Hale  V.  Coxy  ftated  fe£l.  i.  pL  6.  fupra^  Lord  Tkurlovt^ 

fpeaklng  of  the  cjuefUoa  of  exemption  of  the  perfonal  cfttte,  cs 

between 
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between  the  legatees^  had  they  lived,  and  the  devif^i  of  the  ejlate  In 

tnortgage  faid,  <*  In  this  cufc  the  tcftiitor  has  been  very  anxious  to 

•^  give  no  peal  eftate  till  after  payment  of  his  debts ;  he  proceeds, 

•*  that  if  it  be  more  convenient  for  the  family,"  (who  were  the 

dcvifecs,)  "  the  mortgaaed  eftate  fball  not  be  (old y  but  other  mooey 

•*  Jha//  be  borrowed  upon  it,  to  pay  the  mortgage  debt.     Is  it  poflible, 

**  tien,  to  throw  the  debt  upon  the  perfunal  eftate  ?    Can   it  be 

*<  fuppofed,  that  he  intended  it  to  be  fold,  and  that  fo  much  as  is 

•*  niorc   than  the   mortgage-money  fliould  go  to  the  legatee  (^sr) ;  (*)  The  re- 

**  or,  that  the  mo^tgage-^money  (hould  *«e  paid  by  the  perfonal  /^«'  ©"'y  of 

«<  eftate,  and  the  300/.  which  continues  real,  defcend  to  the  heir  cftlirbSnJ* 

<<  at  la\^  ?    It  would  be  too  much  to  attribute  this  intention  to  dirraed  co 

**  him.     Upon  the  whole  of  the  will  it  feems,  that  he  meant  the  ^  fctUed. 

<*  perfonal  eftate  fhould  pay  the  other  mortgage;  but  as  to  this," 

««  that  it  (hould  be  exonerated  for  the  benefit  of  the  legatees." 

In  3  Bro.  Ca,  Ch,  324.     See  alfo  «.  i.  fup,  pL  4  and  5. 

3    Devife  of  all  teftatrix's  real  eftate  to  two,  in  truft  to  fell  all 
or  any  part,  and  with  the  money  to  pay  all  incumbrances  afFe£ling 
the  real  eftate,  and  alfo  all  other  her  debts  and  funeral  expences, 
and  to  lay  out  the  furplus  in  ftock,  which,  with  fuch  parts  of  her 
real  eftates  as  fliould  not  be  fold,  flie  gave  to  A.  for  life,  and  then 
to  the  heirs  of  B,   .She  then  gzsz  fpecific  and  pecuniary  legacies. 
All  the  reft  and  rcfidue  of  her  perfonal  eftate,  not  hcioxtfpecifically, 
difpofcd  of,  flie  bequeathed  to  faid  A.  in  truft  to  pay  the  fame  as 
file  fliould  by  any  writing  appoint ;  and  for  default,  lie.  (as  the 
event  was,)  (he  gave  the  faid  refidue'to  A.  for  his  own  benefit,  and- 
appointed  him  executor.     Sir  R,  P.  Arden,  at  the'Rolls,  obferved, 
that  the  truftees  not  bting  the  executors  afforded  a  ftrong  infer- 
ence of  the  intention  to  exempt  the  perfonalty.     Though  the  di- 
re£^ion  to  pay  funeral  expcnces  had  not  been  allowed  much  weight 
in  former  cafes,  yet  that  was,  where  both  the  truft  fund  and  per- 
fonalty were  given  to  the  executors ;  and  his  Honor  could  not  but 
think,  that  where  fuch  dire£lions  were  given  to  truftees,  who  were 
not  the  executors,  upon  whom  the  funeral  expences  would  natur-. 
ally  fall,  it  afforded  a  confiderable  argument,  that  the  teftatrix  did 
not  mean  the  perfonal 'eftate  to  be  the  fund  for  all  thofe  charges 
that  naturally  fell  upon  it.     The  fubfequent  words  convinced  hi» 
Honor,  that  flie  did  not  mean  to  give  the  refidue  to  A.  as  a  refidue, 
but  as  a  fpecific  legacv ;  for,  fo  far  from  its  being  given  as  exe- 
cutor, it  was,  upon  truft  to  difpofe  of  it  as  flie  fliould  appoint,  and  . 
for  default,  is^c,  to  his  own  ufe ;  and  then  (he  made  him  executor. 
In  Ancojler  v.  Mayer ^  {feci.  i.  pL  4.  fupra,)  great  ftrefs  had  been 
laid  upon  the  word    '^  refidue,"    as  meaning  after  payment  o^ 
debts  i  but  in  the  principal  cafe  his  Honor  gave  the  words  a  totally 
diftin£l  meaning  \  coupled  with  the  words,  *'  not  fpecifically  be- 
*<  qaeathed/'  tliey  meant  fuch  parts  only  of  the  eftate  as  were  not 
fpecifically  given.     Another  difference  too  from  the  cafe  cited  was, 
that  the  fame  perfons  were  executors  and  truftees.    They  were  di- 
rected to  fatisfy  themfelves  out  of  the  perfonalty,  or  the  trufb 
fund,  all  their  expences,  lie.    The  funds  were  th<?re  confounded^ 
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Decree  in  the  principal  cafe,  that  the  perfonalty  was  pven  to  J^ 
exempt  from  the  payment  of  debts.  Burton  v.  Knowlian^  3  Vef. 
jun.  107. 

Sen.  3*    Where  Lands  are  devifed,  fubje£l  to  Debts,  and  odier 
Lands  defcend  \  which  of  the  two  lha|l  be  firft  rcforted  to. 

I.  i/.  being  feifed  in  fee  of  an  eftate,  and  having  borrowed 
money  in  1724,  gave  firft  his  bqnd  for  it,  and  foon  afterwards  a 
mortgage  on  this  eftate.  ^n  1728  he  devifed  this  fee  fimple  eftate, 
and  alfo  an  eftate  which  he  held  for  three  lives,  to  his  wife,  and 
appointed  her  fole  executrix.  Afterwards  he  purchafed  the  rever- 
fion  of  the  lifehold  eftate  (which  was  admitted  to  be  a  revocation 
pro  tantc,  and  to  occafion  a  defcent  of  this  eftate  upon  the  heir). 
The  queftion  was,  Whether,  if  the  perfonal  eftate  was  not  fuffi- 
cient  to  pay  the  mortgage,  the  eftate  which  defcended  on  the  tefta- 
tor's  heir  (hould  make  up  the  deficiency,  or  the  widow  fliould  take 
the  devifed  eftate  cum  onert  f  Lord  Hardwicke^  at  the  firft  bear- 
ing, inclined  in  favour  of  the  heir ;  but  afterwards  dtre£led  the 
real  aflets  defcended  on  the  heir  to  be  applied  in  payment  of  the 
mortgaged  debts ;  obferving,  that  this  was  a  fpecialty  debt,  and 
that  the  land  was  regarded  only  as  a  pledge  or  fecurity  in  that 
cafe.     Galton  v.  Hancock^  2  Aik,  424. 

2.  By  Lord  Hardwiche — *<  The  eftate  made  fubjed  to  a  500 
<*  years'  term  by  the  will  of  A.  B,  for  the  payment  of  debtSy  maft 
'<  firft  be  applied  before  the  creditors  can  come  upon  the  eftate 
**  defcended  on  his  heir  «t  law ;  for,  if  a  teftator  has  created  a 
**  particular  truft  out  of  particular  lands,  and  fubjcA  to  that  truft 
<*  devifed  it  over,  the  devifees  can  take  no  benefit  but  of  the  re- 
*<  mamder,  after  the  whole  burden  is  difcharged  upon  it ;  and  as 
*^  to  that,  the  heir  at  law  ftands  in  a  better  place  than  the  de- 
"  vifees  do.  The  next  queftion  is  between  the  devifees  of  the 
*<  real  eftate,  which  paffes  by  the  codicil,  and  the  heir  at  law  of 
^<  the  teftator.  Undoubtedly,  according  to  the  determination  of 
'*  Galton  V.  Hancock^  the  affets  dcfcendible  on  the  heir  at  law  muft 
*<  be  applied  to  the  payment  of  debts,  before  the  lands  can  be 
••  charged  which  are  fpecifically  devifed.'*  Powis  v.  Corbet^ 
3  Ath  555.     See  S.  C.  from  Reg.  Lib,  3  Vef.jun*  1 16.  11. 

3.  J'  T.  being  feifed  in  fee  of  feveral  real  eftites,  fubjed  to  a 
mortgage  to  P.,  made  his  will,  whereby,  as  to  his  worldly  eftate, 
either  real  or  perfonal,  after  payment  of  his  debts  and  funeral  ex- 
pencesy  he  difpofed  thereof  as  follows :  He  then  gave  feverai  lega- 
cies, and  charged  all  his  real  and  perfonal  eftate  (except  a  certain 
part  of  the  latter),  with  the  payment  of  his  debts  and  legadet 
aforefaid ;,  and,  fubje^i  thereto,  he  devifed  all  his  real  eftates  in  S. 
and  M.  (beii^;  all  the  eftates  he  then  had)  to  feveral  ufet  in  ftrift 
fettlement.  J.  T.  after  making  his  will,  purchafed  a  freehold 
eftate,  which  on  his  death  defcended  on  his  heirs.  Tbe  Mikflir  of 
the  Rolls  decreed,  that  in  cafe  the  perfonal. eftate  (hould  be  infuffi* 
cicnt  to  difcharge  the  teftator's  debtSy  .the  eftate  which  defcended 
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to  the  heirs  ihould  be  next  applied ;  and  if  there  fliould  ftill  be  a 
deficiency,  then  the  eft^itc  devifed  (hould  be  reforted  to.  And  this 
decree  was,  upon  an  appeal  to  Lord  Thurhtu^  confirmed.  Davits 
V.  Toppy  2  Bro.  Ca.  CL  259.  n. 

4.  Teftatori  having  real  and  perfonal  eftate,  made  his  will, 
dated  5th  May  1757,  and  thereby  dire£ted,  that  all  his  juft  debts 
fbould  be  paid,  and  charged  all  his  fiftate^  real  and  perfonal ^  with  the 
payment  of  the  fame  \  and  fubje£t  thereto,  he  devifed  all  his  real 
eftate  to  his  wife  in  fee,  and  appointed  her  fole  executrix.  Tefta- 
tor  died  \%i\i  July  1763.  The  widow  proved  the  will,  entered 
upon  the  devifed  premifes,  and  fold  part  for  payment  of  debts. 
At  the  time  of  making  the  will,  teftator  was  feifed  in  fee  of  free- 
hold and  copyhold  lands  in  the  countiesof  Tork  and  EJfex*  He 
afterwards  pdrchafed  other  lands  in  the  county  of  York^  of  which 
he  died  feifed,  and  which  defcended  upon  the  defendant,  his  heir. 
Decreed  at  the  Rolls,  that  after  application  of  the  perfonal  fund, 
the  defcended  eftate  ihould  be  applied  previoufly  to  the  devifed 
eftate,  in  fatisfadiion  of  the  debts.  The  reporter  adds,  that  the 
point  of  priority  does  not  appear  to  have  bten  raifed  by  the  plead- 
ings.    Wride  v.  Clerley  2  Bro.  Ca.  Ch.  261.  n. 

5.  Teftator  gave  to  truftees  all  his  freehold,  copyhold,  and  leafe- 
hold  eftates  not  thereinafter  particularly  bequeathed,  together  with 
his  ready  money  and  book-debts ;  upon  truft  to  colled  the  book- 
debts,  and  to  fell  his  faid  freehold,  copyhold,  and  leafehold  eftates 9 
and  out  of  the  money  arjfing  thereby  to  pay  and  difcharge  all  Ins  debts 
and  legacies  whatfoever  (except  his  mortgage  debts,  which  were  to 
be  paid  by  the  devifees  of  the  eftates  in  mortgage  refpeAively); 
and  in  cafe  the  money  fo  to  be  raifed  fliould  not  be  fufficient  to 
difcharge  the  faid  debts  and  legacies,  then  he  willed,  that  the 
defidinc^  fbould  be  charged  on  the  fever al  eftates  thereinafter  bequeathed 
to  and  for  the  ufe  of  his  three  fons  and  two  daughters  ref^eBively^  and 
that  one-fifth  part  of  fuch  deficiency^  with  interefi  thereon  at  5  per . 
cent.,  fbould  be  paid  by  each  of  his  faid  fons  and  daughters.  He  then 
devifed  to  or  in  truft  for  his  five  children  refpedivcly,  five  feveral 
freehold  and  leafehold  eftates.  Teftator,  after  making  his  will, 
purchafed  a  fmall  freehold,  which,  on  his  death,  defcended  on  his 

Jieir.  The  queftion  was.  Whether  the  defcended  eftates  fliould 
be  applied  in  payment  of  the  debts  and  legacies,  before  the  truft 
funds  devifed  for  that  purpofe,  or  before  the  fpecific  devifees 
(hould  be  called  upon  to  contribute  according  to  the  direAions  of 
the  will  ?  Lord  Thurlow^  in  delivering  his  opinion,  faid,  the  rule 
(as  ftated  in  a  note  furniflied  him  by  the  Mafter  of  the  Rolls  in 
Davies  v.  Topp^  fup.  pi.  3.  and  to  which  he  aflented)  refpe£ting 
the  order  of  affedling  aflets,  was,  1  ft,  that  the  general  perfonal 
eftate  is  to  be  applied;  2dly,  ordinarily  fpeakingy  eftates  devifed  for 
the  patment  of  debts  g  3diy,  effates  defcended;  Athly,  ejiates  fpecific 
ealiy  devifed.  His  lordfliip,  however,  did  not  altogether  approve 
of  the  diftin£lion  as  iettled,  in  favour  of  the  devifee,  between  % 
general  and  a  particular  charge ;  fince,  in  both  cafes  an  intention 
was  exprcfled  of  charging  the  eftate ;  nor  did  he  find  the  decifiont 
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uniform  oo  thb  point.    The  refuk  of  his  conCderation  was,  thai 

the  queftion  would  be  always  this,  which  was  the  only  one  that 

could  reconcile  all  the  cafes  on  this  hend.     '<  Are  the  terms  of 

<'  the  will  only  a  general  indication,  that  the  tcHator  means  to 

<<  fubje£t  his  property  to  his  debts,  or  does  he  niean  more,  to 

•*  make  a  particular  provifion  for  that  purpofe  ?"  Davies  v.  Topp, 

■he  iaid|  carried  the  former  idea  a  great  way.     The  expreCTions  in 

the  will  (which  he  dated)  were  very  (trong*     But  the  wiU,  m  the 

cafe  Jbefore  him,  went  much  further.     His  lordj&iip  would  not 

enlarge  on  the  point  of  the  mortgaged  debts ;  for  they  were  pro* 

.vidcd  for  in  fo  diftind  a  manner,  that  even  Siark  v.  Eioy  (Y.  d), 

fi4p,  fee.  2.    ff.  I.   pL  I-  could  never  touch  the  cafe.     But  the 

queftion  arofe  on  the  more  general  provifion  for  debts.     There 

were  two  provifions  ;    the  firft,  money  and  fome  leafehokld;  the 

uest,  a  contribution  from  the  devifees.     The  fuppofed  intention 

to  he*  imputed  to  the  tellator  was,  that  he  meant  to  exempt 

Whkiocre  when  he  charged  Dlackacre :  but  this,  it  was  fjid,  could 

not  he  applicable  to  Greenacre^  which  he  had  not  till  afterwards. 

The  fallacy,  however,  was,  that  there  was  no  intention  in  fad 

either  as  to   WhiUacre  or  Greenacre^  but  only  as  to  Blackane^ 

which  he  charged.     His  lordihip  then  applied  the  rule  of  con- 

ftrudion  he  had  before  laid  down,  to  the  cafe  before  him.    The 

tcftator»  be  obferved,  dire£led  all  the  truil  fund  to  be  converted 

juto  money,  and  to  be  applied,  ^r.,  and  he  gave  5  /.  per  cent, 

intereft  on  the  legacies  from  his  death,  which   was  beyond  the 

courfe  of  the  court,  and  the  intention  ufually  imputed  to  tellators» 

Having  charged  thefe  eftates  fpecialiy,    it   was   impoRible,   he 

continued,    to  execute  this  purpofe  without,    by  confequeuce, 

exempting  the  eftate  defcended.     In  this  view  his  lordihip  took 

it  to  be  confiftent  with  Davies  v.  Topp^  Poivis  v.  Corbet^  and  Gol* 

$on  V.  Hancock^  to  fay,  that  the  trull  fund  (liould  be  6rft  applied, 

and  that  then  the  devifees  (hould  contribute  in  fifths,  before  the 

edate  defcended  could  be  called  upon.     Dorme  v.  Lewis,  2  Brc 

Ca.  Ch.  257. 

6.  Ttftator  bequeathed  the  refidue  of  his  perfonalty,  in  trud 
to  pay  his  debts  and  funeral  expencrSi  and  the  legacies  therein 
mentioned.  And  he  devifed  all  his  plantations  and  real  eilatcs 
in  three  Wejl  India  iflands  to  truftees,  in  truft,  during  his  wife's 
life,  and  till  8000/.  t^  per  cent,  confolsy  (hould  be  raifed,  as  after 
dire£led,  tp  receive  the  rents,  and  apply  the  fame,  after  paying 
fome  annuities,  in  payment  of  fuch  of  his  debts  and  legacies  as 
his  perfonal  eftate  ihould  prove  deiicient  in  paying ;  and  to  inveft 
ihe  furplus  in  2  p^f^  cent,  confols^  till  it  (hould  amount  to  8000/. 
3  P^  ^^''  co^fi^fy  ^"d  fubjr^if^  thereto  ;  and,  after  his  wifie*s  death, 
to  convey  the  faid  plantations,  l^c.  to  the  ufes  therein  dire^d. 
Teftator,  after  making  bis  will,  purchafed  a  fee  Gmpk  c&ate  in 
JFUts^  which,  the  Mailer  of  (he  Rolls  held,  was  not  applicable 
to  the  paynient  of  the  debts,  and  legacies^  till  the  fund  for  their 
difcharge  was  exhaufted.  In  a  conteft  between  an  eftate  de- 
|cended>  and  an  eftate  alleged  to  bp  prpvided  for  die'  debts,  the 
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quedion/  he  faid,  always  was,  Whether  it  was  a  general  charge^ 
or  whether  any  part  of  the  cftate  was  fcledled  for  payment  of 
df  bts  ?  If  part  were  felefted  for  that  purpofe,  that  part  fhould  be 
applied  before  the  dcfcended  eftate,  whether  the  teftator  had  the 
latter  when  he  made  his  will,  or  not.  Applying  this  to  the  cafe 
before  him,  he  obferved,  that  this  was  a  Weft  India  eftate,  and 
was  liable  to  all  his  debts,  independently  of  any  will  of  his  ;  there- 
fore, as  a  mere  general  charge,  the  will  would  have  no  efFeft,  for 
the  law  of  the  country  where  they  lay  had  fufficiently  provided 
for  that.  But,  even  if  it  had  been  ah  Englijh  eftate,  which  is 
not  liable  to  all  debts,  even  then,  his  Honor  fhould  have  thought, 
that  a  provifion  of  this  fort,  appropriating  the  rents  and  profits 
fir  ft  to  the  payment  of  debts,  was  a  fpeclfic  gift,  which  muft  be 
firft  applied.     Mannings.  Spooner^  3  Vefjun,  114. 

7.  Whether  equity  will  fupply,  in  favour  of  a  devifee  of  free- 
hold lands,  the  want  of  furrender  of  copyholds,  charged  with 
debts,  or  les;acies,  fee  HelUer  v.  Tarrant^  and  Bixhy  v.  Eley^ 
Copyhold  (M.  a),  fee.  i.  pLCh^.  ante ;  fee  alfo  %h,  fee,  3.  pL  3. 

8.  In  what  cafes  the  charge  fliall  be  raifed  \>y  fale  of  the  landSy 
and  where  out  of  the  yearly  rents  and  profits^  fee  (M.  e),  infra^ 
pajjtm, 

(A.  e)    Specific  Legacy.     What  is.     And  Jiable  to  tv\na^. 
Contribution  or  Abatement,  in  what  Cafes. 

"  'T'HERE  are  two  kinds  of  gifts  reckoned  under  the  name  of 
•*-  ••  fpecific  legacies  ;  firft^  where  a  particular  chattel  is 
•*  fpecifically  dcfcribrd,  an.l  diftinguiftied  from  all  other  things 
•*  of  the  fame  kind  ;  Jecondly^  fomethin;^  of  a  particular  ^^r/Vx, 
**  which  the  executor  may  fiitisfy  by  delivering  fomething  of  the 
"  fame  kind,  as  a  horlV,  i^^c.  The  firft  kind  may  be  more  pro- 
•*  perly  called  an  individual  legacy;  and,  if  it  be  not  found 
•*  among  the  telbtor's  efi'cfts,  it  fails;  or  if  firft  given  to -/^. 
•*  and  then  to  5.,  they  muft  divide  it ;  or,  if  it  be  difpofed  of  in 
«'  the  lifetime  of  the  teuator,  it  is  an  ademption."  By  Lord 
Hardiviche  in  I  Atk.  416—7.  Thib  claflification  will  be  here 
adopted. 

« 
Siv7.  I.     Where  the  Bequcft  is  of  a  fpeclfic  Chattel  ox  individual 

Thing. 

I,  "  Imprimis^  to  my  two  daughters  A*  ^  B.  I  give  and  be- 
•*  queath  2702/.  3/.,  capital  ftock  in  the  bank  of  England^  and 
<<  2000/.  fterling  capital  ftock  in  the  Englifh  Enjt  India  Company, 
**  equally  to  be  divided  between  them."  At  the  time  of  making 
his  will  teftator  had  2702/.  3/.  barik  ftock,  and  2000/.  Eajl 
India  ftock ;  but  before  his  death  he  fold*  702  /.  3  x.  of  the  bank 
ftock.  Lord  Hardwicle  was  of  opinion  that,  the  teftator  havings 
at  the  time  he  made  his  will^  the  exa£t  ftock  bequeathed  by  him, 
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eren  to  the  odd  moneys  he  muft  be  t^ken  to  have  intended  that 
very  individual  (lock ;  and  then  the  fale  of  part  afterwards  was 
an  ademption  pro  tanto*  J^ff^^^  v.  Jeffreys^  3  AtL  120.  Sec 
Lafvf&n  V.  Stitch t  I  ib,  508.  Ikor  v.  ^  Geary  (Q*  b),  ante^  fee,  2. 
pL  3.  S.  P.     See  alfo  Stafford  v.  Horton^  1  Bro.  Ca,  Ch.  482. 

2.Te(lator,  poiTcfled  of  &i//^  Sea  (locky  bequeathed  fome  legacies 
of  South  Sea  ftock  to  a  Itfs  amount  than  the  iiock  he  was  poflcfled 
of,  without  ufing  any  words  applying  them  to  the  (lock  he  then 
had.  LfOrd  Hardwicke  held,  that  thefe  legacies  were  fpeci6c, 
and  (hould  not  abate  on  a  deficiency  of  aflets.  He  diftinguiOied 
between  the  principal  cafe  and  that  of  Pur/e  ▼.  Snapling^  fee.  2. 
pL  1.  infra^  which  was  prefled  upon  him,  by  obferving  that,  in 
the  latter,  the  legacies  could  not  be  referred  to  ftock  which  the 
teftator  did  not  poflefs }  but,  in  the  cafe  before  him,  the  teflator 
was  poflcfled  of  a  fum  in  South  Sea  annuities  equal  to  what  he 
gave  and  more  ;  and  that  it  would  be  abfurd  to  fuppofe,  that  he 
did  not  mean  to  give  out  of  what  he  pofleflTcd,  though  he  bad  to 
the  value  and  more,  but  that  the  executors  (hould  purchafe  to  the 
amount.     Second  point  in  Avelyn  v.  Ward,  i  Vef.  424. 

3.  A  partner  in  a  trade  bequeathed  2000/.  which  appeared  to 
be  due  to  him  on  the  laft  fettlement,  if  he  did  rut  draw  it  out  of 
trade  before  be  died  Lord  Hardwicke^  on  thefe  latter  words, 
held  it  a  fpecific  legacy.     EUis>v,  Walker^  Ambh  309I 

4.  Teftatriz  gave  2413/.  13/.  to  feveral  perfons,  in  difierent 
parcels  and  difierent  proportions,  by  the  name  of  Swtb  Sea  annuity 
flock,  or  South  Sea  annuities,  and  gave  to  her  coachman  the 
remaining  13  1.  13  s.  South  Stz  Jtockjlanding  in  her  name.     Tefta- 

.  trix  died  pofTcflTed  of  no  more  than  2  u  7  /.  1 2  /.  South  Sea  annuities. 
Sir  Thomas  Clarke  at  the  Rolls—"  Thefe  are  fpecific  bequefts ; 
*<  and  the  laft  is  a  fpecific  parcel  to  the  coachman,  as  part  of  a 
<<  greater  fum  (landing  in  the  name  of  the  teftatrix.  None  of 
**  them  are  independent,  but  all  conne£led,  from  the  original 
«  bequeft  of  the  firft  portion  of  South  Sea  ftock,  to  the  laft^  which 
'<  (he  computed  to  be  a  refidue,  though  erroneoufly ;  and  this  is 
"  only  a  fpecific  bequeft  of  fuch  an  identical  individual  thing  as 
*<  the  teftatrix  apprehended  (he  had.  It  is  material,  that  there 
<<  is  a  dire£lion  to  her  executor  to  fell  and  convert  part  of  it  into 
<<  money^  which  Qie  could  not  have  given,  had  (he  meant,  that 
*'  part  of  this  (hould  be  purchafed  out  of  her  perfonal  eftate." 
And  he  declared,  "  that  the  deficiency  ought  not  to  be  made  good 
«•  out  of  the  refidue,  but  muft  be  boine  in  average  by  the  feveral 
•*  legatees.*'     Third  point  in  SUech  v.  Thorington^  2  Fe/l  ^62* 

5.  Teftator,  pofl*efled  of  confiderable  fums  in  the  4  per  trent. 
confols,  bank  annuities,  and  the  3  per  cent,  confoh,  and  other  public 
flocks,  by  his  will  gave  fpecific  legacies  of  4  per  cent,  annuities  to 
diflferent  perfons,  to  a  large  amount.  By  a  codicil,  after  recit- 
ing that  he  found  he  h%d  willed  away  only  5600/.  ^per  cents*  he 
gave  and^queathed  the  remaining  400  /.  to  C,  F,  for  life,  and 
then  over.    The  fpecific  legacies  of  4  per  cents.  n6t   adually 

Amounting  to  fo  much  as  5600/.  it  was  contended  for  C.  F,  diat 
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the  400  /.  was  to  be  taken,  not  as  a  legacy,  but  as  a  refidue ;  and 
that,  although  the  refidue  turned  out  to  be  larger,  ihe  muft  take 
it ;  as,  if  it  had  been  lefs,  (he  could  have  taken  no  more.  And  ^ 
Lord  Tburlow  vtfzs  of  this  opinion:  he  (hewed  that  the  (lock 
legacies  given  by  the  will  were  clearly  fpeci(ic ;  and  then  by  the 
codicil  the  teftator  recited  his  difpofition  of  a  fund.  He  thought 
he  had  difpofed  of  it  to  a  farthing ;  but  he  mifcomputed  it  fo  as 
to  make  a  different  refidue.  But,  concluded  his  lord(hip,  although 
that  be  the  cafe,  it  will  be  nearer  the  general  intention  to  give  the 
'refidue  as  it  really  is,  to  C  F.  for  life,  than  the  contrary  con- 
ftru£kion.     Danvers  v.  Mannings  2  Bro.  Ca,  Ch.  1 8.         ^ 

6.  Teftator  bequeathed  two  legacies/  each  of  looA  South'fea 
ftock,  payable  in  ix  ^months  after  his  dqath ;  and,  before  the  time 

of  payment  arrived,  a  confiderable  addition   was  made  by  the  ^ 

Company  to  each  too/,  ftock.  The  legatees  were  held  entitled^ 
as  well  to  the  additional  as  the  original  (lock.  Mafms.  Hawkins^ 
4  Bro*  Ca.  Par,  i . 

7.  Bequcft  of  **  the  fum  of  700/.  capital  ftock  in  the  2P^  ] 
**  cent,  confolidated  bank  annuities,  part  of  the  ftock  of  that  de«  , 
^*  nomination,  now  ftanding  in  my  name  in  the  books  of  the  -« 

•<  Bank  of  England^*  to  A.  Teftator  had  no  ftock  at  the  Bank» 
when  he  made  his  will,  or  at  his  death ;  but  he  had  i8oo/.  ^P^ 
cent,  South-Sea  annuities.  Sir  L/oyd  Kenyon^  at  the  Rolls,  de- 
creed 700  /.  South'Sea  annuities  to  be  transferred  to  A,^  faying^ 
tlie  ftate  of  the  teftator's  property  made  it  manifeft,  that  he  was 
under  a  miftake  as  to  the  particular  ftock  belonging  to  him;  but 
whatever  ftock  it  was,  he  certainly  intended  700/.  part  of  it  for 
jI,  Dobfon  V.  Waterman^  3  Vef,jun,  308. n.  Doe  v.  Geary  {Q»h}^ 
fee.  2.  pU  3.  S.  P.     See  too  i3.  />/.  i — 4. 

8.  '^  I  bequeath  to  my  fifter  J,  A,  the  intereft  arifing  from  her 
''  hu(band  W,^%  bond  to  me  for  principal  3500/.  fterling,  during 
f  <  her  life  ;  item^  I  bequeath  the  principal  of  the  faid  bond,  on  the 
<<  deceafe  of  my  fifter,  to  her  four  daughters,  i/rm,  I  bequeath 
''  to  W,  B,  my  capital  ftock  of  1000/.  in  the  Eaji  India  Com- 
<*  pany's  ftock,  with  the  dividend  thereon  arifing.  This  ftock  is  - 
<<  to  be  continued  or  difpofed  of  at  the  difcretion  of  my  execu- 
<<  tors.*'  The  teftator,  when  he  made  his  will,  was  pofle(red  of 
1000/.  Eajl  India  ftock;  but  he  fold  out  the  whole  before  he 
died.  Lord  Chan.  Thurloiu  held,  that  both  thefe  legacies  were 
fpecific.  Speaking  of  the  former  one,  his  lordQiip  could  not 
agree  to  a  diftin£lion  taken  by  Lord  Camden  in  the  Attorney^ 
General  v.  Parkin,  {infra^feB,  2.  pL  5.),  that,  where  the  fum  is  fpe- 
cificd  in  the  beque(l,  it  is  a  general  legacy.  The  teftator,  he  faid^ 
meant  to  relinqui(h  the  hu(band'8  bond  for  the  benefit  of  the 
family,  not  by  way  of  rekafe  to'the  hu(band,  but  by  way  of  fet- 
tiement ;  and  that  this  debt,  whether  it  turned  out  well  or  ill^ 
ihould  go  to  the  family.t-  As  to  the  legacy  of  Eafl  India  ftock, 
the  pronoun  *<  my^  his  lord(hip  obferved,  had  in  many  cafes  de- 
cided the  legacy  to  be  fpecific.  Avelyn  v.  Ward{pL  2  fupra)^ 
was  contrarf)  he  faid|  to  many  cafes  determined  before,  and  to 
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one  decided  by  Lord  Hardtviche  himfelO  t/iz*  Purfe  v.  SnapUng 
(fee*  a.  pU  I.  infra.) f  Aj^burner.y.  M^Guire^  zBro,  Ca.  Cb,  io8. 
Set  Badrick  y.  Stevens  (f).  d),  yi//>.  pf.  6.  S.  P.  with  the  former 
point}  and  Drink  water  v.  Falconer^  ib.  pL  2.  S.  P.  with  the  latter 
point  in  the  principal  cafe. 

o.  Teftator,  reciting  that  he  was  poflefTcd  of  about  7000/.  navy 
billS}  gave  the  fame  to  his  executors  to  receive  the  intereft,  and  lay 
the  fame  out  in  the  funds,  to  fuch  ufcs  as  his  daughter  A.  (hould 
appoint.  At  the  time  of  the  bequed  he  had  7029/.  navy  bills.  He 
afterwards  purchafed  other  navy  bills,  and  alfo  victualling  bills, 
and  fold  others.  When  he  died  he  had  only  4300  /.  navy  bills, 
though  pofiefTed  of  various  vidlualling  bills.  It  appeared,  that 
navy  and  vi£kualling  bills  were  conQJcred  as  fynonimous,  by  per- 
fons  concerned  in  them.  Held,  that  this  was  a  fpecific  legacy, 
and  pafled  only  fuch  navy  bills  as  the  cellator  had  at  his  death. 
Fitt  V.  Camelfordy  3  Bro,  Ca,  Ch,  \  60. 

10.  Whether  the  whole  fer  part  of  a  particular  debt  be  given 
as  a  legacy,  it  is  equally  fpecific.  3  Atk,  103.  See  accor.  pL  4. 
fupra. 

10.  The  whole  of  the  perfonal  eftate,  as  well  as  any  particular 
part  of  it^may,  from  the  manifclt  intent  of  the  teftator,  be  deemed 
a  fpecific  legacy,  fo  as  to  exempt  it,  as  between  perfons  claiming 
voluntarily  under  the  tedator,  from  payment  of  his  debts.  See 
accordingly  Charge,  ante  (E)f/ec.  2.  //.  2. 

11.  Held,  that  a  fpecific  legatee  of  a  mortgage  debt  was  not 
bound  by  an  account  fettled  between  the  reprefentatiyes  of  the 
mortgagor,  and  the  executor  of  the  mortgagee,  and  a  releafe  given 
by  the  executor.     Langley  v.  Oxford ^  Amb.  1 7. 

SeB.  2.  Where  the  bequeft  Is  not  confined  to  an  identical  Thing, 
but  is  fomewhat  of  a  particular  Species  or  JTiW,  as  Money,  ^c. 

I.  "  //^/«,  I  give  to  my  niece  A.  S.  5000/.  in  the  old  annuity 
*'  (lock  of  the Sotdh-Sea  Compiiny."  And  then,  after  two  or  three 
intervening  legacies  of  (lock  of  different  kinds,  tedator  fays,  "  I 
**  give  to  my  coufin  R.  P^  ^000  /.  in  the  old  annuity  ilock  of  the 
**  South-Sea  Company."  At  the  time  of  making  his  will,  and  at 
Lis  dtath,  tedator'had  only  5000/.  in  old  South-Sea  dock.  The 
,  perfonal  edate  was  more  than  fufHcicnt  to  pay  all  legacies.    It 

was  contended,  that  the  legacies  to  A,  S.  and  R»  P.  were  fpecific, 
and  paffed  only  the  dock  tedator  died  actually  po(re(red  of.  Lord 
Hardwicke  made  the  didin£lion  between  particular  and  general 
legacies  already  dated  at  the  beginning  of  the  prefent  title.  But 
the  gifts  in  quedion,  he  faid,  were  not  confined  to  the  particu* 
lar  old  South' Sea  dock  which  the*  teftator  had,  and  therefore, 
did  not  fall  within  the  fird  rule,  dated  by  him,  but  the  fecood, 
which  was  of  a  more  liberal  nature  \  they  were  legacies  confid- 
ing in  quantity,  and  number,  and  therefore  not  confined  to  the 
llriclnefs  of  the  fird  rule.  The  teftator  intended  the  ftock  which 
he  was  poiTcfTed  of  (hould  be  applied  in  fatisfaftioa  of  the  lega< 
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deS|  as  far  as  it  would  go,  and  the  reGduc  to  be  made  good  to 
each  of  the  legatees  out  of  his  perfonal  eftate.  And  his  lordihip 
decreed  accordingly.     Purfe  v.  SftapHuj  i  Atk,  414. 

^.  Bequeft  to  S.  of  500  /.  to  remain  and  continue  at  inter eji  on 
fuch  fecurities  as  teltator  Jhould  leave  at  the  time  of  his  deaths  or  to  be 
put  out  on  government  fecurities^  at  the  elefiion  of  his  executors,  Tef- 
tator  had  a  mortgage  for  500/.  on  the  edate  of  one  P,  and  no 
other  Turnout  at  intereil.  There  being  a  d«^ficiency  of  aflets,  the 
legatee  tnfifted,  that  this  was  a  fpecific  legacy;  but  Lord  Hard" 
nviche  faid,  here  was  no  particular  charge  of  the  legacy  on  this 
mortgage,  and  the  eleftion  given  to  the  executor  plainly  {hewed» 
the  teftator  did  not  intend  to  make  the  mortgage  the  particular 
fund,  but  only,  gave  the  legatee  a  power  of  taking  part  of  the 
mortgage  money,  if  it  ihould  happen  to  be  fubdfting  at  the  time 
of  his  death;  or  if  othcrwife,  that  50o/.^niould  be  laid  out  in 
the  puTchafe  of  fome  government  fecurity  or  other.  And  he  de- 
creed, that  the  legacy  to  S.  (hould  abate  in  proportion  with  the 
other  legacies.  Laivfon  v.  Stitch,  i  Ath.  507.  S.  P.  in  Abney  v» 
Miller^  2  ib.  599. 

3.  "  I  give  and  bequeath  unto  G.  R.  400/.  Eajl  India  bonds^ 
«*  in  truft  to  pay  the  intereft  thereof  to  my  niece  R.  until  21  or 
«*  marriage,  and  afterwards  to  pay  the  faid  400/.  Eqft  India 
**  bonds  to  her."  The  teftatrix  recited  this  bequeft  in  a  codicil; 
and  alfo  recited  another  bequeft  in  her  will  of  three  Exchequer  orders, 
which  fhe  had  fince  then  fubfcribed  into  the  bank  of  England;  and 
{he  fubftituted,  in  the  place  of  thefe  orders,  a  pecuniary  legacy. 
On  her  death  there  was  only  one  Eafl  India  bond  found  in  her 
pofleflion.  The  queftion  was.  Whether  the  bequeft  to  G.  R.  was 
merely  of  quantity,  or  a  fpecific  bequeft  of  wh^r  the  teftatrix  had 
in  her  pofleiTion  when  (he  made  her  will  ?  Sir  Thomas  Clarke,  at 
the  Rolls,  remarked  the  words  were  general,  and  that  no  pof- 
feflive  pronoun  was  addcfd  to  the  defcription  of  the  annuities, 
which  was  the  more  obfervable,  becaufe  in  two  legacies,  which 
immediately  preceded,  was  added  the  exprcffion  "  my**  Had  the 
legacies  exifted,  he  faid,  at  the  making  of  the  will,  and  (he  had  fold 
them  out  at  making  the  codicil,  (lie  muft  have  taken  notice  of  it, 
as  (he  has  of  the  Exchequer  orders.  He  therefore  diredled  the 
executor  to  make  good  the  legacy,  by  purchafing  four  India  bonds. 
Sleech  V.  Thorington,  2  Vef.  560. 

4.  <<  I  give,  devife,  and  bequeath  to  A',  and  B.  the  fum  of  2ooo\. 
^'  capital  flock  in  the  South- Sea  Company^  and  alfo  two  navy  bills^ 
•«  the  one  dated^  &c.  (No.  'J2i),  for  the  principal  fum  ofg^L  ps.  lid. 
"  and  the  other  datedf  &c.  ^Nb.  5981),  for  the  principal  fum  of 
**  555!-  ond  the  feveral  fums  of  money  thereon  due  **  The  teftator, 
when  he  made  his  will,  was  poflefled  of  '2000  /.  South^Sea  ftock, 
and  afterwards  fold  out  1500/.  part  thereof;  and  three-fourths 
of  the  remaining  500/.  being  375  /.  were  turned  into  annuities  by 
a£i  of  parliament.  He  alfo  received  both  the  navy  bills  before 
his  death,  incourfe  of  payment.  Verney^  iVlafter  of  the  Rolls— 
^<  As  to  the  South-Sea  ftock,  although  Uie  teftatoiT  had|  at  the 
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^  time  of  making  his  will  the  precife  qnantitf  of  ftock  be- 
**  queathedi  yet  he  has  not  ufed  words  to  make  it  fpecific,  and 
<*  if  legacies  are  to  be  fpecific  or  not,  from  the  teftator's  manner 
«  of  wording  them,  why  Ihould  the  court,  from  the  circam- 
<*  (lance  of  his  having  juft  2000/.  (lock,  determine  that  he  meant 
<<  that  individual  ftock  ?  As  to  the  bequeft  of  the  bills,  they  are 
*<  fpecifically  defcribed,  but  he  has  alfo  given  the  money  due  then* 
<<  on.  What  could  he  mean  but  to  give  the  money,  if  they 
<<  (hottid  be  paid  off  before  his  death  ?**  And  he  decreed  2000  A 
ftock,  and  the  value  of  the  navy  bills  to  be  made  good  out  of  the 
perfonal  eftate.     Bon/Jon  v.  Wmter^  Amb,  57.     SccpL  9.  inf, 

5.  Teftator  enumerated  mortgages,  debts,  bonds,  and  notes 
due  to  him,  and  out  of  the  intereft  thereof  gave  an  annuity  to 
jf.  for  life ;  and  on  her  death,  his  will  was,  that  the  mortgages, 
'  bonds,  and  notes  (hodd  be  vefted  in  truftees,  for  the  benefit  of  a 
college.    Lord  Ch.  Camden  adverted  to  the  diftin£lion  between 
legaium  deUtt  vel  nominis^  and  legatum  of  money  payable  out  of 
a  debt,  and  laying,  that  the  court,  in  order  to  preferve  the  le- 
gacy, will  always  lay  hold  of  circumftances  to  conftnie  it  pecu- 
niary, held  that  the  cafe  before  him  was  a  bequeft  of  fo  much 
money  as  was  equal  to  the  money  owing  to  the  teftator  on  the 
fever^  fecurities  and  not  fpecific.      jlttorney- General  r.  PaHtim^ 
*   Amh.  566. 
•  6*  Teftator. gave  feveral  pecuniary  legacies,  and  then,  <«to 

«  Store/s  hofpital  3400/.  in  the  ^percents,  the  annual  dividends 
«  of  which  to  be  every  half  year  divided  betwixt  four  widows." 
At  the  time  of  making  his  will,  and  at  his  death,  he  had  only 
aaoo/.  in  the  3  per  cents,  of  which  150/.  was  held  in  truft  for 
another  perfon.  There  being  a  deficiency  of  aflcu.  Lord  Tbur- 
low  held,  that  the  3400  /.  was  on  the  face  of  the  will  purely  a 
pecuniary  legacy,  and  extended  only  to  a  diie£lion  to  buy  fuch 
a  fum  in  fuch  a  ftock.  It  had  been  faid,  he  obferved,  that  al> 
though  this  migl^t  be  fo  in  the  words,  yet  circumftances  might 
be  given  in  evidence,  as  to  the  ftate  of  the  funds  at  the  time  of 
making  the  will.  If  he  then  had  more  ftock  than  he  bequeathed, 
it  would  be  a  fpecific  legacy,  it  was  faid }  but  this,  his  loTd(hip 
added,  was  not  the  ohly  cafe  in  which  fuch  inference  had  been 
made.  Wherever  the  legacy  was  confidered  as  fpecific,  the  court 
took  for  granted,  that  the  teftator  meant  that  panicular  fund, 
although  he  might  be  miftaken  in  the  defcription  of  it.  (See  ace. 
fee.  I.  pi.  4 — 7*  Jifpra.)  But  this  intention,  he  proceeded  to  ob* 
ferve,  muft  be  made  out  by  ftrong  circumftances,  which  certainly 
did  not  exift  in  the  cafe  before  him.  Ptierhorougb  v.  Motrbcif 
I  Bro.  Ca.  Cb.  565.     See  Finch  v.  InglUf  3  ib.  420. 

7.  <<  I  give  1 400/.,  for  which  I  have  fold  my  eftate  this  day,  fSc.*^ 
The  teftator  afterwards  received  the  whole  money,  paid  it  to  his 
banker,  and  drew  out  of  his  hands  1  lOo/.  of  that  money.  Lord 
Bathttrft  held  this  to  be  a  legacy  of  quantity,  and  that  the  receiving 
was  no  ademption,  on  the  authority  of  Attomey^GenereJ^.  ParHm, 
pi.  5.  /tip.    Carteret  v.  Carteret ^  cited  by  Lord  Tiurlow  in  2  Bro. 
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Ca.  Cb,  114.    But  his  lordQiip  faid,  it  was  queftionable  whether 
the  cafe  relied  upon  fupported  the  determination. 

8*  Teftator  gave  200/.  confol.  annuities  to  J*  to  keep  a  monu« 
ment  in  repair,  the  furplus  to  be  the  property  of  J.  By  codicil  he 
ordered  the  executors  to  pay  the  intereft  of  300  /•  [a)  to  M,  for  («)i^ftock.> 
life,  and  after  her  deceafe,  the  principal  to  Gnk  into  the  reGdue. 
The  Mafter  found  that  the  legacies  had  never  been  fet  apart,  but 
flood  in  the  teftator's  name,  who  had  much  more  than  the  amount 
of  the  legacies  in  his  name  at  the  time*  The  perfonal  eftate 
being  deficient.  Lord  Thurlow  decreed  that  J,  ana  M.  muft  abate 
in  proportion.     Blach/baw  v.  Rogers^  cited  2  Bro>  Ca.  CL  349. 

9«  Teftator,  after  directing  his  debts  to  be  paid,  gave  «  zh  the 
^  refidue  of  his  effeds  in  manner  following ;  that  is  to  fay,"  he 
gave  to  C  the  intereft  of  100/.  new  Souih-Sea  annuities  during 
his  life,  and  after  C/s  death  to  be  equally  divided  among  his  chil- 
dren ;  and  he  gave  to  each  oPC's  children  living  at  the  teftator's 
death  the  fum  of  50  /.  each  new  South-Sea  annuitief  ;-*to  J.  the 
intereft  of  100/.  new  South-Sea  annuities  for  life,  and  after  his 
deceafe  to  W,    He  then  gave  fome  pecuniary  legacies.     The  tef- 
tator,  at  his  death)  had  800/.  new  S.  5.  annuities.     On  a  defi- 
ciency of  general  aflets,  it  was  contended,  that  the  legacies  of 
5.  S.  annuities  were  fpecific,  the  teftator  having  been  in  poiTeffioa  '   ' 
of  more  ftock  than  he  bequeathed.     The  Matter  of  the  RollSf 
after  viewing  the  cafes  on  the  fubje£):,  faid,  if  it  were  true  that  the 
coClrt  leant  againft  fpecific  legacies,  he  did  not  fee  enough  in  the 
cafe  before  him  to  (hew  the  teftator  meant  the  legacies  to  be  of 
the  fpecific  ftock.    There  muft  be  fomething  more,  he  faid,  than 
having  ftock  enough  to  make  it  fpecific.     He  then  cited  the  laft- 
ftated  cafe,  which,  he  added,  was  not  diftinguifliable  from  the 
principal  one ;  and  held,  that  the  bequefts  of  new  5.  5.  annuities 
were  to  be  confidered  as  general  legacies.     Simmons  v.  Vallance^ 
4  Bro.  Ca.  Ch.  345.    See  pL  4.  fup,  S.  P. 

10.  Teftator,  by  a  codicil,  after  giving  two  Annuities  often  gui- 
neas each,  exprefled  himfelfthus:  <* This  is  an  zccovLnt  of  valut  now 
«  in  my  pofleflion,  and  out  of  which  the  faid  yearly  Turns  are  to 
<<  be  paid;  Bank  notes  to  the  amount  pf  190/.,  cafli  loA  10/., 
*^  ditto  in  the  hands  of  Mr.  Drttin^noW  2476/.  5/.,  26t6L  15/., 
**  ihk  intereft  of  the  remainder  part  to  be  applied  for  the  ufe  and 
<^  education  of  my  grandchildren  till  they  arrive  at  the  age  pf  2ff 
•'  years,  and  the  principal  to  be  then  equally  divided  amongft 
*<  them."  Teftator,  about  the  time  of  making  the  codicil,  had 
Navy  bills  in  the  hands  of  Drummondi  of  the  value  of  2462  /•  5  /• 
4  J.,  which  government  afterwards  paid  off,  principally  by  Ex^ 
chequer  bills.  Of  thefe  there  remained  in  the  banker's  handa  at 
his  death  fixteen  of  100  A  each.  Lord  Thurhw  faid,  that  had 
this  been  a  bequeft  of  Natty  bills,  the  grandchildren  could  not  have 
taken  the  Exchequer  bills,  becaufe  the  fpecification  was  not  the  . 
fame.  But  the  word  in  the  codicil  was  <*  value/*  Now  the  Ex» 
chequer  bills  remaining,  anfwered  the  defcription,  and  were  value 
in  the  liands  of  Drummonds*    He  therefore  held  the  grandchildren 

entitled 


46z  2)ef)ire» 

entitled  to  the  i6  Exchequer  bills.    Firft  point  in  PuUfords* 
Hunter^  3  Bro,  Ca.  Ch.  416. 

11.  Sec  Minor  V*  JVickftead.(S[ A\ftSf,  2.  n.  2.^/.  p.^i/^r/i,  where 
teflator,  after  having  charged  his  debts  ahd  legacies  on  his  real 
eftate,  in  aid  of  his  perfonal  eftate,  and  having  bequeathed  the 
latter  to  j1.  and  B,  for  their  lives  fucceffively,  faid,  «*  jind  as  t9 
"  the  overplus  of  my  faid  perfonal  efate  after  the  death  of  the  fur- 
**  vivor  of  A.  and  5.,  I  difpofe  thereof  in  manner  following,  wr. 
*«  I  give,  Vc,  Alfo,  I  give  and  bequeath  to  M,  500/."  It  was 
held,  that  the  500/.  was  not  a  fpecific  difpofition  of  a  part  of  the 
refidue  of  the  perfonalty,  but  was  a  general  legacy,  Which,  on  2 
deficiency  of  perfonal  affets,  was  to  be  raifed  out  of  the  realty. 

12.  Teftator  bequeathed  to  his  wifevthe  interefl  and  proceeds 
of  1 250  A  "  part  of  my  (lock  in  the  4  per  cent,  annuities  of  the 
^  Bank  of  England^  for  her  life,  together  with  fuch  dividends  as 
**  (hall  bt»  due  on  the  faid  1250/.  at  the  time  of  my  dcceafc ." 
and  after  his  wife's  death,  he  gave  the  faid  ftock^to  fevcral  of  lus 
relations  in  different  (hares,  always  calling  it  his  /^L per  cent.  ftocL 
It  appeared,  (evidence  having  been  admitted  for  the  purpofe,)  that 
teftator  had  no  /[per  cent*  annuities  at  the  date  of  the  will,  but  had 
fome  years  before  3200  /.  of  that  (lock,  which  he  had  fold  oat,  and 
had  invefted  the  produce  in.137/.  Long  Annuities;  and  that  the 
attorney  who  prepared  the  will  had  taken  as  inftru£lions  a  former 
one,  which  gave  divers  legacies  out  of  the  4  per  cent,  annuities* 
Sir  R.  P,  Arden  at  the  Rolls  (after  afligning  his  reafons  for  admit- 
ting the  evidence)  faid,  the  diftin£lion  was,  if  the  teftator  had  had 
the  ft6ck  at  the  time,  it  would  have  been  confidered  fpecific,  and 
that  he  meant  that  individual  ftock  ;  but  if  it  were  a  denomination, 
not  the  identical  corpus,  in  that  cafe,  ^if  the  thing  itfelf  cannot  be 
found,  and  there  be  a  miftake  as  to  the  fubje£^  out  of  which  it  is 
to  arife,  that  will  be  re£lified ;  and  he  decreed  the  legatees  of  the 
1250/.  ftock  entitled  to  their  legacies  out  of  the  perfonalty^  and 
there  being  a  deficiency,  they  were  to  abate  in  proportion.  SeU 
nvood  y.  Mildmay^  3  Vefjun.  306. 

13.  Bequcftofall  teftator's  pi£lures,  drawings,  and  prints  to 
Chriflchurch  College  Oxford^  to  be  kept  and  not  to  be  fold,  they 
.  being  a  good  colle£lion.  After  making  his  will,  teftator  parted 
with  fome  of  the  pi£tures,  and  .acquired  new  ones.  Lord  Camden 
held,  that  the  pi^ures  added  to  the  colledion  pa(rcdj  upon  the 
,  principle,  that  the  perfonal  eftate  is  always  fiuAuating.  It  would 
be  fo,  he  added,  in  the  cafe  of  a  bequeft  of  all  a  man's  perfonal 
eftate  generedly^  and  the  role  holds  in  the  cafe  of  a  bequeft  of  the 
Kvho/e  ^ any  Jpecies  of  his  perfonal  eftate.  Dean  and  Ciafter  of 
Cbriftchurch  v.  Barrow ^  AmbL  641. 


(C,  e)  Refiduary  Legatees,  who;  and  what  Ihall  go  svuiei^. 
to  them ;  or  where  the  Part  of  one  fhall  furvive 
to  the  other, 

Seff.  I.     Refiduary  Legatees,  who. 

I.  "T^ESTATOR,  after  giving  a  legacy  to  one,  gave  to  J»P.  all 
'^  his  houfehold  goods,  books,  book*cafe,  linen,  wearing  ap- 
parel, and  all  other  unbequeathed  goods  and  chattels  that  ifaould 
be  in  his  pofTeflion  at  his  death,  except  the  legacies  he  had  given  , 
or  (hould  give.  He  then  gave  her  all  money  due  to  |^im,  that  fhe 
might  difcharge  the  dtt-nands  upon  him.  Then  he  gave  to  other 
perfons  certain  plate  and  furniture,  and  fome  pecuniary  legacies* 
Next  came  a  claufe,  charging  J.  P.  with  the  payment  of  his  debts, 
legacies,  and  funeral  expcnces.  He  appointed  jf,  P.  and  three 
oUiers  executors.  It  was  contended,  that  the  gift  to  J,  P.  of 
**  other  unbequeathed  goods  and  chattels,"  following  the  furni- 
ture, muft  be  conftrued  eju/dcnj  generis.  But  Lord  Thurlow  held, 
that  this  bequefl  was  not  fpecific,  but  refiduary;  the  defcription 
was  accumulative ;  the  teftator  was  anxious  to  difpofe  of  every 
thing.     Bennet  v.  Batchelory    i   Vef.jnn.  63.     3  Bro.  Ca.  Cb,  28. 

s.  c. 

2.  Teflatrix  dire£led  all  her  eftate  to  be  turned  into  cafli ;  The  cafes  In 
**  and  i fit  Jball  amount  to  20  yoool.  I  leave  it  thus;  if  kfs,  my  will  ^*»»ch  the 
«*  is,  that  it  may  go  in  fimilar  proportions."     She  then  gave  fome  «ifeil*'whe* 
fmall  legacies.     '*  And  after  paying  debts  and  funeral  charges,  chertheexe- 
^*  the  refidue  of  my  cftate  I  leave  thus;"  dividing  it  amongft  !!\[**^  ^"^^ 
feveral  perfons.     The  perfonal  eftate  amounting  to  21,400/.,  it  fidueforbit 
was  contended,  that  the  tedatrix  meant  the  20,000/.  mentioned  own  benefir, 
in  the  firft  bequeft,  as  fynonimous  with  her  whole  fortune;  and  o'W'truftee 
that  the  excefs  of  1400/.  paffed  by  it.     But  Lord  Thurlow  held,  of  kin,  have 
that  only  20,000/.  pafled,  and  the  furplus  belonged  to  the  refidu-  aciofecoo- 
ary  legatees.     Green  v.  Scotty  i  Vef.jun.  282.  thffirrt^'a** 

of  the  forrgoing  head;  which  p^opofes  to  confider,  what  perfons  (hall  conne  within  the  defcitption  of 
reHiluary  legatees  ;  while*  the  caf  s  between  the  executor  and  next  of  kin  difcuft  the  right  to  the 
-refi'lae.  under  the  drcumftance  of  th^re  bfiag  00  refiduary  legatee  appointed.  Mr.  Vmer  has  diftri- 
buted  thefe  cafts  principally  under  Executor  (O.  b),  which  fee  the  Suf^//.  tit.  to.  Tbefe  cafes  are  alfo 
coUeded  in  Cox'i  note  i.  to  i  P.  Wms.  550.  and  in  z  Fonh,  Tr.  of  Eq  131.  itjtf.     See  too  (G.  a.  2}, 

Sen.  2.  JFhat  {hall  pafs  to  them. 

I.  Tedator  began  his  will  with  a  claufe,  (hawing  his  intention 
to  difpofe  of  his  whole  perfonal  eftate  j  afterwards  he  gave  feveral 
legacies ;  and  then  the  remaining  part  of  his  fortune,  the  before 
mentioned  appointments  being  all  difcharged,  he  gave  in  fifths; 
and  willed,  that  in  cafe  of  the  death  of  cither  of  his  fifters,  be-  Bot»lftlMf« 
fore  the  receipt  of  her  fifth,  the  fttrviving  fiftcr,  being  utlmarried,  *^^'*"j^ 
(hould  be  entitled  thereto ;  and  then  he  appointed  his  brother  hrir  ^m  t^'^. 
te  whatfoever  part  of  fais  eftate  (hould  be  unapprepriatrd  by  his  fine  the  re- 

will*  fi^^uetowkic 
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ikanicmain  wilL  One  of  the  five  refiduary  legatees  was,  in  fa&,  dead  at 
t^J^^'  the  time  of  making  the  will.  Held,  that  the  fubfcquent  words 
l^ct,  it*  carried  the  lapfcd  legacy  to  the  brother,  fince  rcfidoary  chufes 
Aaii  be  take  in. every  thing  not  mentioned  to  be  given,  or  not  efftBuaUj 
"^^     given.     Jack/on  y.Kellj,2ref.2f^S' 

^'^  ♦  2.  Teftatot  gave  20,000  /.  for  charitable  ufes,  which  were 
void  under  the  mortmain  a£l;  and  he  gave  to  an  hofpital  100  A 
if  there  remained  enough  of  his  perfonal  eftate  to  fatisfy  it )  but 
if  not,  or  in  cafe  there  remained  but  little,  that  then  the  100/. 
ihottld  not  be  paid ;  and  the  fmall  recQainder  of  his  eftate  (hould 
be  left  to  his  executor,  to  difpofe  of  it  in  favour  of  charity- 
fchools  in  H.  So  as  it  was  likewife  his  will,  that  if  his  perfonal 
eftate  (hould  fufficiently  reach  to  fatisfy  all  the  legacies  by  him 
bequeathed,  then  his  executors  (hould  alfo  difpofe  of  the  remain- 
der in  favour  of  charity-^fchools  in  H.  Lord  Camden  held,  that 
the  charity-fchoob  had  no  right  to  the  lapfcd  bequeft  of  20,000/. 
as  re(iduary  legatees,  (ince  the  teftator's  intention  appeared  ftrong 
to  confine  the  refidue  to  what  (houid  remain  after  the  other  le- 
gacies paid.  If  there  (hould  not  be  fufiicient  to  pay  the  looA 
to  the  hofpital,  then  he  gave  that  pittance  to  the  charity  fchools, 
as  a  refidue ;  or,  if  there  (hould.be  enough,  and  a  little  more,  then 
he  gave  that  little  overplus  to  them.  AttorntyGeneral  ▼.  Jobft^ 
fime^  AmhL  577.     Davtrs  v.  Denuesj  3  P.  W.  40.  S.  P. 

4.  The  refidue  of  the  perfonal  eftate  may  be  given  exempt 
from  debts  or  legacies.     See  (Z.  d)  feFi.  2.  n.  2.  fupra* 

5.  In  what  cafes  the  gift  of  a  refidue  of  pcrfonM  eftate,  to  veft 
or  to  be  paid  at  a  future  period,  (hall  carry  with  it  the  inter- 
mediate intereft  or  not,  fee  (N.  d)  feci.  2.     Sec  alfo  (O.  b) 
feB.  2.  ftipra, 

6.  Where  a  teftator  has«  directed  his  real  eftate  to  be  fold,  quef* 
tions  have  arifen,  whether  he  meant  to  convert  it  into  perfonalty 
to  all  intents^  or  fo  far  only  as  refpeAed  the  particular  purpofes  of 
the  will ;  the  furplus  of  the  produce,  in  the  former  cafe,  pafiing 
as  part  of  the  perfonal  eftate,  and  in  the  latter  cafe  refulting  to  the 
heir.  See  the  cafes  on  this  head  in  Land  {h)poJi'  The  princi- 
pal cafes  are  alfo  colle£led  in  Cox\  note  x.  to  Crufe  v.  Ani!^, 
3P.  »^22. 

7.  What  of  the  properties  of  a  general  refidue  a  particular  be* 
queft  (hall  carry  with  it,  where  given  as  the  remainder  of  a  larger 
fund,  after  anfwering  prior  difpo(jtions  thereout,  fee  Sleecb  v. 
Tborington^  and  Danveri  v.  Maning^  flated  ( A.e)  fcH*  i.  pi,  4,  $• 

fupra*     See  alfo  Dean  and  Chapter  of  Chri/iehurcb  v.  Barrow^  ibii* 
feii.  2.  pA  13. 

8.  It  may  be  here  remarked,  though  not  firiAIy  within  the  pre- 
Sent  clafs  of  cafes,  that  where  a  teftator  gives  property  to  his  wife, 
in  full  of  all  her  dower  and  claims  upon  his  real  and  perfonal  eftate, 
and  afterwards  the  refidue  of  his  perfonalty,  or  any  part  of  it,  goes 
according  to  the  ftatute  of  diftributlons,  either  as  undifpofed  of,  or 
as  inefieuually  difpofed  of,  the  widow  will  not  be  barred  of  her 
Ibaxe  under  the  ftatutet  the  teftator  being  inteftate  as  to  this  pro- 
perty, 


perty,  and  conlequcntly  devoid  of  any  intention  as  to  it*  See 
Piciering  v.  Stamford^  3  Vef*jun.  332.  492.  So  with  refpc&  to  a 
child,  Sjm^n  v.  Hutton,  1 1  Vin.  1 85.  ^/.  16.  and  now  ftated  more 
fully  in  3  Kefjun.  335.  See  too  ibid.  494.  where  Lord  Chancellor 
Lottghborouib  exprefied  his  difapprobation  of  the  ^erfal  in  Dom. 
Proc.  of  a  decree  at  the  Rolls  in  Vachel  ▼•  Breton^  (ftatcd  1 1  Vin. 
185.  pi.  II.)  that  an  eldeft  fop,  to  whom  a  legacy  of  to/,  and  m 
wore  was  given,  was  not  barred  from  claiming  with  the  other  chil- 
dren a  refidue  undifpofed  of. 

SiB.  3.   Where  the  Part  of  one  (hall  furvive  to  the  other. 

1.  Wherever  the  reGdue  of  the  perfoualty  is  given  in  joint- 
tenancy,  and  it  happens  that  one  of  the  refiduary  iegateci 
is,  by  any  means,  prevented  from  taking,  either  by  death  in 
the  teftator's  lifetime,  as  in  Buffar  v.  Bradfordy  z  Atk.  220.,  or 
after  his  death,  as  in  Frewen  v.  Relfi^  2  Bro.  Ca.  Ch.  220.  and 
Baldwin  v.  Johnfon\  3  r^*  455*;  or  by  revocation  of  the  gift  as  to 
one  of  the  joint- tenants,  as  in  Humphrey  v.  Tayleur^  Amb.  136*} 
or  by  uncertainty  in  the  defciiption  of  one  of  them,  as  in  D^wfit 
V.  Sweety  Amb.,  ITS. :  in  all  thefe  cafes  the  other  refiduary  legatee 
fliall,  from  the  nature  of  the  gift,  take  the  whole. 

2.  But  if  the  refidue  be  bequeathed  as  a  tenancy  in  common^ 
and  one  of  the  legatees  be,  from  any  caufe,  prevented  from  takings 
then  the  (hare  of  fuch  legatee  (hall  not  go  to  the  other,  but  (haU 
accrue  to  the  perfonal  reprefcntatives  of  the  teftator,  as  undifpoied 
of;  for  tenants  in  common  take  no  intereft  in  each  other's  (hare. 
Chuen  V.  Onuen^  i  Atk.  494.  Man  v.  Man^  a  Stra.  905.  Peai 
V.  Chapman^  I  Vef.  542.  Ackroyd  v.  Smith/on^  I  Bro.  Ca.  CA.  503. 
Cbejlyn  v  Chefwell^  6  Bro.  Ca.  Par.  I. 

3.  In  what  refiduary  legatees  take  as  joint^tenanta;  and  in  whaC^ 
as  tenants  in  common;  and  confeqnently,  in  what  cafes  the  part  of 
any  dying  in  the  teftator's  lifetime  (hall  furvive  to  the  others,  or 
iapfe,  fee  (E.  A\  fupra. 

4.  In  what  cafes  furviving,  or  accrumg  ihares  of  a  refidue  fliall 
sq[ain  furvive,  fee  (B.  A),Ji^ra. 

(F.  e)  In  what  Cafes  a  pevife  of  Chattels  with    ^^^a^v 

Remainder  is  good  or  not. 

SeB.  Id    Remainder  of  Chattels,  where  food:  and  herein, 

JV.  X.     WTien  the  Limitation  owr  it  cvufined  to  tak  efiS  on  «  dyit^ 
without  ifiue  living  at  a  particular  period. 

J.  |]^}  the  abridgment  of  Aikinfon  v.  Hutchinfon^^  in  8  Vin.  1x1^ 
'  pi.  22.,  the  words  ufed  in  the  ultimate  limitation,  upoa 
which  the  queftion  arofe,  are  ftated  to  be  (as  taken  from  Ca» 
£q.  temp.  TaU.  56.)*  *'  iJhiftW^  {%.  e.  children)  "  die  vtitbmt  ipe^ 
^OL.ni.  Hh  «then,'^ 


m 

<'  then,"  ifc.  But  the  adual  words  of  the  limitation  appear  in 
3  P.  W.  258.,  to  be,  "in  cafe  all  my  faid  children  (hall  die 
*«  without  leavhfg  any  ifluc,  then/'  i^^. 

*  1.  A,  bequeathed  his  perfonal  cftate  in  truft  to  fettle  on  his 
daughter,  or  the  keirs  of  her  body  j  but,  in  cafe  his  faid  daughter 
fhould  die,  Uavitig  no  heirs  df  her  body,  then  over.  Lord  Hard- 
nviche  decreed  the  limitation  over  good,  upon  the  contingency  of 
the  daughter's  dying,  Hvithoui  ijfue  living  at  hvr  death;  as  he  con- 
(idered  the  word  ieavitig  as  relating  to  that  time.  Read  v.  Smlt^ 
1  AtL  642.     Goodtitle  v.  Pejden^  2  Term  Rep.  B.  R,  720.  S.  P. ' 

3.  Tcilatrix  gave  her  two  nieces,  jP.  and  Z*.,  each  one  half  of 
thr  produce  of  Bank  (lock,  and  to  their  iffue:  and  if  either  of  tbem 
(hould  happen  to  die  before  the  legacy  became  due  to  her,  and 
leave  m  ijftu^  the  (hare  of  her  fo  dying  (hould  go  the  furvivor. 
The  words,  **  and  leave  no  iffue ^^  were  conftrued,  and  leave  no 
ijfiie  living  at  the  time  of  her  death:  and  thus  the  difpoGtion  over 
good.  Lampley  v.  Blower y  3  Atk,  396.  fecond  queflion  in  Exel. 
V.  Wallace^  2  Vef  118.  fisT  121.    Sheppard  v.  Lejfngham^  Amb.  1 23. 

S.  P. 

4.  Teftator,  if  no  legitimate  fon  or  daughter  of  his  fiiould  live 
to  leave  at  any  time  any  child  behind  them,  in  fuch  cafe  of  their 
dying  /&//,  without  leaving  any  ifTue  behind  them,  he  willed  and 
direded,  that  C.  fhould  have  his  eflate  both  real  and  perfonal. 
On  a  queftion  in  this  cafe,  Whether  the  limitation  of  the  peifonal 
eftate  was  not  too  remote?  Lord  Hardwicke  faid,  it  was  very 
clear  that  the  words  were  reflrained  to  legitimate  children  dying 
without  iifue  living  at  their  deaths,  and  fo  the  limitation  good ; 
and  his  lordfhip  faid,  that  Lord  Macclesfield  decreed  the  limita- 
tion in  Forth  and  Chapman  (8  rin.  io2.pl.  46.),  good,  upon  the 
words  leave  no  ijfue.  His  lordfliip  alfo  approved  of  and  adopted 
the  different  con(lru£lions  put,  in  that  cafe,  upon  the  fame  words 
with  regard  to  the  real  and  perfonal  eftate.  Sheffield  v.  Lord 
Orrery^  3  Atk.  282. 

5.  T.  L  bequeathed  his  perfonal  eftate,  in  truft  to  be  laid  out 
in  the  funds,  as  to  one  mgiety  for  the  ufe  of  A.y  and  as  to  the 
other  moiety  for  the  ufc  of  5. ;  and  in  cafe  either  of  tbem  died 
without  iffue,  the  whole  to  go  to  the  furvivor;  <^  but  in  cafe 
**  either  of  them  have  9.  child  at  my  death,  fuch  moiety  to  go  to 
•*  fuch  child;  and  iii  cafe  the  faid  fK.&all  die  nmthnut  iJfue  njter  wj 
•*  deceafey  then  her  moieiyfball  go  to  o."  Lord  Hardwicke  was  of 
opinion,  that  thefe  laft  words  were « to-  be  conilrued,  from  the 
tenor  of  the  will,  dying  without  iffue  at  the  death  of  A.,  and  not 

.     dying  without  iilue  generally^     Chamberlain  v.  Jacobs  Amb.  73. 

6.  W.  C.  left  and  bequeathed  unto  his  daughter  and  only  diild 
all  his  worldly  fubftance,  lands,  ftock,  corn  debts  and  houfehold; 
provided  (he.  niarripd  hy  the  confent  of  his  executors  therein  men» 
tioneds  but  in  cafe  (he  married  without  fuch  confent,  (be  was  to 
^ave  only  26  cows  and  a  hbrfe  for  her  whole  fortune;  arid,  after 
naming  A.  and  B.  his  etecutbrs,  he  alppointed,  that,  in  cafe  his 
(aid  daughter  (liould  i//>  uitt^ut  iffui^  all  his  (aid  fubftance  ihould 

rttwn 


retttrn  bach  to  his  executors^  to  be  dift.ributcd  as  he  fnould  thareaftef  -  '^ 

dire£t.     And  laftly,  in  cafe  his  daughter  (hould  marry  without     *'." 

confenty  or  die  without  ijfue^  he  appointed,  that  all  his  fubftance^      .         .\ 

t^c.  ihould  return  back  to  his  executorsy  to  be  by  them  diftributed 

in  manner  followinjf ;  v/z.  to  his  nephew  %  D.  loo/.y  to  //•  Gi 

50/.,  to  each  of  his  executors  af or ef aid  ^oL^  to  his  daughter  20 

cows  and  ahorfeonly;  and  the  remainder  to  be  equally  divided 

amongft  the  children  of  his  fider  E.  F.    The  court  of  Chancery 

in  Ireland  held  the  limitation  over,  of  the  perfonal  ^ftate,  after     » 

the  death  of  the  teftator^s  daughter,  without  ijfue^  to  be  good;  and 

their  decree  was  affirmed  in  Dom.  Proc.  here,  upon  the-  opinion 

of  the  judges,  that  the  bequcft.  over  was  to  take  efFeft  on  the 

death  of  the  daughter,  without  iffiie  then  living.     Keily  v.  Fowler^ 

6  Bro*  Par.  Ca,  309.     See  Feairnis  Ex.  Dev.  4th  edit. .  by  Poit^i 

p.  370 — I.  as  to  the  circumftances,  in  this  cafe,  which  operated 

to  confine  the  difpodtion  over  to  a.  dying  without  ifiue  living  at      - 

the  daughter's  death. 

7.  Bequeft  of  a  term  to  *rf.  Vor  her  life,  and  after  her  deceafei  WhetW 
to  go  to  J?.,  and  the  heirs  male  of  his  body  lawfully  begotten,  Jl**/***^, 
apd  to  their  heirs  and  affigns  for  ever;  but  in  default  of  fuch  iflue,  following  a 
then  after  bis  deceafe,  to  go  to  C,  his  heirs  and  afligns«  forever,  t^nditionai  - 
B.  died  without  having  ever  had  ifluev     The  court  of  B.  if.,  P^'^^J^Jf^jj 
upon  a  cafe  referred  to  them  from  the  Rolls,  certified  their  opi-  be  tinted  *id 
nion,  that  C  was  entitled*     Lord  Ch.  J.  K.^  relying  upon  the  an  adircrb  of 
words  "  then  after,  fe'r.'*  as  referring  to  a  failure  of  iflue  pf  B*  Jjj^^^f*  * 
living  at  his  death.     Wilkinfon  v.  Southy  7  Term  Rep.  555-  p«rcure/\* 

coDoedling  the  Ittter  with  the  former  member  of  th:  fentenor,  fee  the  cale&  fta^ed  in^.  a.  infra,  and 
StMfOH  V.  AUddifoH,  ftatej  (Z.  c),  Jec.  2.  ».  z.  ^/t  11.  fu^ra.  See  tjo  Beandtrk  v.  Dormtr,  ftated 
£u.  %•  f>l.  3*  iff/rtf,  wliere  this  word  faixd  to  prefervc  the  limitAcion  ov'et.  Bii:  the  opiaion  of  the  coar^ 
in  the  principal  cafe  appears  fufficiently  fupported  by  the  words  of  limitation  fupcraddcd  to  the  gift  to  thtf 
iffoe.     See  n,  a.  fl.  9.  infra. 

N.  2.     Where,  though  the  Remainder  be  after  an  indefinite  failuri 
pfljfuey  jet  the  prior  Limitation  oiouldy  if  it  had  taken  effeEij 

have  vejled  in  the  IJfue  bj  purchafe. 

• 

I.  Teftator  devifed  a  term  to  truftees,  in  tnift  for  his  fon  ST; 
for  fo  many  years  of  the  term  as  hejhould  live,  and  iftcr  his  de- 
ceafe, in  truft  for  the  ifTue  male  of  y .,  lawfully  begotten,  for  fo 
many  years  of  the  unexpired  term  as  fuch  iflue  male  fliould  live 3 
and  when  the  iflue  male  of  his  U\A  fon  (hould  happtrn  to  be  crxtin^^ 
then  in  trUft  for  his  fecond  fon  IV.  for  life\  remainder  ovcr.^^Tl 
died  without  iflue  male.  Lord  Talbot  held,  firfty  that  the  fubfe* 
quent  limitation  to  the  ifTue  did  not  enlarge  the  exprefs  edate  iok 
life  given  to  the  6rfl  devifee ;  ^nd  ferofrdfyy  that^  as  the  tcflatot  had 
dcrifed  over  on  a  general  failure  of  ifTue  male  of  T.y  the  devife  was 
▼oid,  mtwitbfianding  the  fubfequent  accident  of  T.*s  dying  mthout 
haviifg  hadiffue  male.  Clare  v*  Clare^  Ca.  temp*  Talb.  2i.  But  th^ 
authority  of  the  fecond  rcfolution  in  this  cafe,  is  overturned  by  ^ 
variety  of  fubfequent  cafes  hereafter  dated* 

•       Hha  ^-A 


In  Brttt  T.  .  i*  A  'term  of  ye ar»  was  fettled,  in  truft  for  the  hnfband  for  life, 
**J^*^X'»  then  to  the  wffe,  then  to  the  fir  ft  fon  of  the  marriage,  and  the  heirs 
^tsy^%^,  s  dr^^iU/  M^i,  and  in  the  fame  manner  to  all  the  other  fens  fuc* 
Revile  waiof  cewvely }  and  for  want  of  fons,  then  to  the  daughters.  Hufbiind 
Undf»held  ^^  'y^\f^  A\t^^  without  haTinf:  had  any  fon,  but  leaving:  a  dau^h- 
xooo  yetw,  ^^r.  On  a  queftion,  Whether  The  could  take  under  this  limitation, 
*to  three  per.  il  l>euig*  after  a  limitation  in  tail  to  the  fens  ?  Lord  C.  Ca^uper  held, 
their  re?  -  ^*  '^  **  limitation  to  the  fons  had  taken  eflFcfk,  that  to  the 
tWefirft^j  daughters  muft  have  been  void;  but,  as  there  was  no  fon,  the 
eiher  font     latter  hfini'tatron  was  ^ood ;  for  the  conftrudion  mud  be,  if  a  foo, 

bulumale  ^^^  ^^  ^*"*»  '^^*^  '^"*  ^^^^  *^  *  daughtei^  Biggins  v.  DowUr^ 
in  terai  '  I  ^^  K^.  98.  In  I  &i/<(.  1 57,  it  IS  indeed  faid,  that,  upon  rcadini; 
fioBiUr  CO  ftc  fettlemcnt,  it  appeared  to  be,  and  in  default  ofiffue  nude  tfihi 
fuJf^Ifedf  t^f^*i^^  the  daughters /zx\6,  to  the  hufband  took  an  cftate 
Higgini  V.  ffltil,  'an4  tntrefofe  the  fubfequent  limitation  to  the  daughters  ^as 
Poller;  tnd  y^\A.  fiowever,  Sir  Jo/eph  Jekjil  aficrwaris,  in  Stanley  ▼*  Luigh^ 
%^%t  ^  ^'  ^'  ^W-f^wJ*  this  was  a  minafcc.  Pelham  rj^regory^  5  jfera. 
the  MU,      P*  C.  4!25-     Crofs  appeal  in  Montagu  v.  Beauiieu,  6  H,     Fldpps 

fu?l^^    y- Lard Mu/grave,  3  Fe/.jun.6l4.  b.'P. 
bill  pied  by 

•a  Qllcr^  M^ifft  >^^.  the  death  of  the  6rft  deviftet,  withoM  evrr  bavTn^Jtld  tny  tlTac    Aad  h^ 

dccrae  of  difmifTal  wm  «ftcrwar}U  affirmed  10  Dmi.  i'^tff .     But,  from  the  ar| umentt,  it  apyearv,  thK 

Ike  derifioa  wis,  !n*a  grcit  iheafdft,  if  not  princifallj,  founded,  not  on  the  remoicaeU  of  the  vlirrigr 

#Bvllea  bvi«DY  nfhiihfk  mtehc  in 'the'teMtds  to  difpofeof  the  i^eritattciof  die  Ikndt,  (whicli  he  had 

eonCcifCdbiBifelf  entitled  to,  but,  in  fad,  was  not,)  aodnot  to  pad  the  tem,  w  tcil&1a'gro6. 


3*  Teftator  bequeathed  his  perfonal  c^tt  to  frufteea,  to  im^ 
in  ftock,  and  to  pay  the  inrereft  to  his  fon  W,  for  life;  -and  after 
his  iSttct^k^  his  Mefi  fon  and  his  heirs  fur  ever:  and  hi  cafe  of 
"tWeir  "death  without  iffuc,  to  fhe  tedator's  near^  retdiion.  HeW» 
ill,  the  limitation  over  was  on  a  double  contingency,  vis.  if  W- 
had  a  fon,  then  to  him,  if  not,  tWn  overi  and  was  good  in  the 
event:  adly,  the  fund  went  to  the  pcrfon  vrho  was  the  nctfeft 
WFationwhen  it  vcftcd,  although  the  rcprcfentati^es  of  a  ptrrfon 
fequally  near  were  livtnjr.     Mar/b  v.  Manjh,  i  Bro.  Ca.  Ch.  293. 

4.  Teftator  dircdled  his  truftees  to*  receive  the  rents  of  his  real 
fft:ue$  uinil  his  grand  nephew  B>  (hould  attain  21,  and  ^aythe 
fame  as  after  mentioned,  viz.  20/.  a-ycar  towards  .B.'s  educatioa 
until  he  attained  1  8,  and  50  /.  a-year  from  that  time  till  ai  ;  and 
he^dded,  <*  and  my  will  further  is,  tliat  my  faid  truftees  and 
•*  their  heirs  (hall  permit  and  fufFer  my  faid  nephew,  when  he 
'*  (hall  attain  his  age  of  2 1  years,  to  receive  and  take  the  inteKft 
**  of  the  monies.  Which  flrtll  arife  from  the  rents  and  ptofits  of 
"  my  fraid  cftates,  before^tfy  faid  nephew  (hall  attain  hits  age  of 
<*  ft  I  years,  and  which  fliall  be  placed  out  af  intereft  as  before 
"  direded,  during  his  natural  life;,  and  ^fter  his  deoeafe,  Igi^ 
**  the  faid'  monies  to  the  iffue  malt  of  my  (aid  gftmd  BepheW|  anA 
V  in  default  of  fach  iffue  to  my  three- oJfcces.'*  5.  di'ed'withodt 
ifiue.  Lord  Ihurlno^^^  I  tliink  it  pretty  plain,  that  B.  took 
*<  'only  an  intereft  for  life.  I-obferve  inabpok  of  ^Yeat  ehaniAc^ 
*'  1  mean  Mr.  Fearne^%  cfTay  on  the  learning  of  contingent  re- 
*<  maindcrs,  after  citing  and  diftUfling  all  the  cafes  on  this  head 

.  « ia 


f  iji  tke  court  of  Chancery,  he  concludes  by  Upp^  it  dq^,  as 
<^  the  rule  of  this  court,  th^^  it  wil)  go  every  length  poffibl,et<j^ 
*^  carry  the  intent  of  the  tet^ator  into  execution,,  for  the  b^in^fi^ 
"  of  thofe  to  whom  the  teftator  deGgaed  a  benefit.  It  mud  h^v^ 
*'  occurred  to  the  judges  who  have  decided  thofe  cs^fes^  ^ha^ 
'<  under  the  idea  of  making  the  orulcs  of  decifion  a^  to  lei^feho)4 
*<  eftatea  analogous  to  thofe  which  are  applied  to  ettate^  gf  in(\p^-. 
*<  ritancet  the  intention  of  the  t<;{lator  mud  be  ijnuch  oft^nqi; 
^  dif^^ppointed  than  carried  into  effect ; .  ^nd  then  ttiere  is  no 
<<  Mfonder,  that  the  court  (hould  try  to  get  out  of  the  t^.ql^<; 
'^  nical  rule,  by  any  means  it  can.  'Now  what  do  th^  cafe^ 
•*  come  to?  A  man,  by  his  will,  dtvifcs  to  A.  /or  lift:  th^rc 
^*  being  plainly  an  intereft  for  life  only  given ;  if  th;|(  ^ere 
**  ^11,  the  difpofition  would  end  th^ie  as  to  ^.,  and  any  othc^ 
<<  gift  would  be  cSeAual  after  his  death.  iThe  teftator  thex:^ 
**  gives  the  fame  fund  ovftr  to  B.  afier  failure  ofiffu^  tf  4^  Wh^ 
t^  is  the  court  to  do  ?  It  i$  clear,  that  a^  life  intereft  oh^  id  givet^ 
^\  to  A*  It  is  clear,  that  no  bei^efit  is  given  to  B.  wb^l^  there  t^ 
^<  any  ilTue  of  4-  The  confeqii^ence  is,  that,  as  no  iu]tereft 
'*  fprings  to  B.^  a^ld  no  exprefs  eftate  is  given  ^ter  the  ^z^xh  ^\ 
**  jt.f  the  inter mecUate  intereft  would  be  undifpofed  of,  unlefa 
**  A>  were  confidered  as  taking  for  the  benefit  of  his  iflue  ^^  \yelt 
^<  as  of  himfeif ;  and  as  the  words  in  this  cafe  ^re  capable  of  fiipl^ 
^^  amplification,  the  court  naturally  implies  an  iutention  to  th^ 
#^  Icftator,  that  A.  (hould  fo  take  that  the  property  might;  \\i^ 
f  <  tranfmiilible  through  him  to  his  iCTue,  and  he  is  therefore  cqq^  * 
^*  fidered  as  taking  an  eftate  tail,  which  would  defcisnd  on  his 
^f  iflue.  Now  an  eftate  in  chattels  is  not  tranfmiOible  ^p  t^ 
<<  ilVue,  in  the  fame  manner  as  a  real  eftate,  nor  capable  of  ^nv 
•^  kind  of  defoent,  and  therefore  an  eftate  in  chattels  fo  giyen^ 
^*  -from  the  neceffity.  of  the  thing,  jjiyes  the  whole  intcrc.ft  to  t^ 
««  firft  taker  ;  but  if  the  teftator,  witho.ut  leaving  it  to  the  neccfr 
<<  fary  implication,  gives  the  fund  e|Lprefs)y  tp  the  ilTue,  they  ^f 
^^  not  driven  to  the  former  rule,  but  the  iflue  rn^ay  take,  ^ji 
"  purchafers,  and  then  there  is  :\ii  end  of  the  etilargem,eiit  qf 
*^  (he  eftate  of  the  tenant  for  life  *,  fpf  another  ellHtc  is  eiveii^ 
\^  after  his  death,  to  other  perfoas,  who  are  \o  (ake  by  purch^^: 
f<  it  no  laiig*:r  iq{\a  oa  con]e£lutre.  On  ^he.  ^shole  I  think,  th^ 
^*  the  iffue,  if  any,  v^ould  in  this  c^lc  haye  tak^n  ^s  purchasers. ; 
<<  and  that,  ia  the  fveat  that  has  hs^pi^n^d.  of  there  bein^  no 
««  iftue,  th^  otlvir  lixDiit^tio^  took  plage,"  K^n^bt  v.  £■////,  :}  ^r^. 
jpiy.  CA.  570. 

UTord^  q/  pattitian  beiwcen  ih  iff^e^  ^c.  ha^v^-  ic^n  h^d  to  6/^  in^ 
compfftibl^  loith  au  itiUni  to  ^^  the.  n^holf  ff.crf^erty,  i/i,  r/^  frj}  tak^%.       ^ 
'f hHf,  v^erc 

f ,  Jfi^  beqifcf^  Mra^  of  pcrfpp^lty  ^o  ^  W.  anji  hjs  h^irs  mjl.c, 
ef^Uyi^  he  ^i4f4  ^^H  them^  Jh,tfrt  qnifi^rf,  ^IJk^s  V?^^^  Qr^ 
mif^M^^  Sinitl^  ^n^  ^at^yrj}  hel<},  tlja^  th^.  Mfholc  fljouW  go  t;p    ^ 
tA«  Salter  for  lifc»  ^{^^  jj^ij  59,  ^l^e.  (eR^  ?<l*;lly.     ^'V^i**  v,  JTqnj^ 
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47<5  S)etj(te. 

6t  So,  in  the  cafe  of  a  bequeft  of  z  term  to  G.  for  life,  and 
^fter  his  deceafe,  to  M,  his  wife  for  life ;  and  after  the  deceafe 
of  the  furvivor,  to  the  children  of  G.»  Jbare  and  Jbare  alike  ;  but 
if  G.  (hould  die  without  ifTue  of  his  body,  then  to  R.  for  life  \ 
snd,  after  his  deceafe,  to  iV.  his  wife  for  life  -,  remainder  over. 
Jd*  and  22.  died  \  and  then  G.  died  without  iflue.  The  indefinite 
terms  of  the  limitation  over,  after  the  death  of  G.  without  iflue, 
were  held  to  be  controuled  by  t^e  words  of  the  limitation  to  his 
children,  who  were  to  take  equally  ;  and  to  do  that,  it  was  faid, 
ihey  muft  take  z^.purchafers  ;  and  therefore,  the  remainder  over 
to  ^.  took  efFe£l  on  the  event  of  J^.*s  death  without  any  ifliie. 
Doe  V.  Lydey  I  Term  Rep,  B,  R.  593. 

7*  And  where  a  bequeft  was  of  lands,  held  for  a  term  of  years, 
to  truftees,  in  truft  that  A.  ihould  have  the  ufe  thereof  for  fo 
niany  years  of  the  term  as  (hould  expi^  in  his  lifetime,  and  then 
lo  permit  all  and  every  the  child  and  children  of  ji,  their  execn- 
tors,  Vc.  to  enjoy  the  fame  during  the  remainder  of  the  term,  in 
fuch  manner  as  be  Jhmld  appoint ;    but,  if  A,  Ihould  die  without 
liTue  in  the  lifetime  of  B,  and  C,  or  either  of  them,  then,  if  they 
^       Or  either  of  them  furvived  A,  dying  without  'ij/9e  as  ajore/aid,  upon 
feveral  trufts  therein  mentioned ;  ^ut,  if  A,  (hould  happen  to 
furvive,  and  die  without  ijfue  after  the  death  of  faid  B.  and  C.,  then 
upon  certain  charitible  trults.     B.  and  C.  died  before  A.,  who 
afterwards  d  ed  without  iflue.     On  a  bill  iikd  on  behalf  of  the 
charity,,  the  Mafter  of  the  Rolls  considered  the  limitation  after 
the  death  of  A.  without  iflue  too  remote,  and  dffmiflrd  the  bill. 
)$ut,  on  an  appeal  to  the  chancellor,  it  was  contended  for  the 
charity,  that  the  wotds  <<  dying  without  iffue,"  in  the  limitation 
to  the  charity,  were,  referable  to  and  (hould  be  received  in  th^ 
fame  conflru^ion  as  they  evidently  required'  in  the  former  limi- 
tation, namely,  children.     The  teftator,  it  was  faid,  had  given 
upon  a  double .  contingency  ;    firft,  if  A,  died  withi>ut  ehtldren^ 
living  B,  and  C,  then  to  B.  and  C. ;   if  A,  furvived  B.  and  C 
and  died  without  children ^  (to  whom  the  teflrator  had  given  eo 
nomine^    as  children,)   then  to  the  charity.     A,  took  only  a  life 
intereft^  as  luas  evident  from  hii  power  to  appoint  bettaeen  his  children. 
On  the  other  (ide,  this  was  contended  to  be  a  gift  to  A,^  and  if 
he  died  without  iflTue,  to  £.,  which  was  too  remote,  as  there  were 
no  words  in  the  will  to  controul  the  general  fenfe  of  the  latter 
words.     But  .Lord  Thurlcw  faid,  if  a  man  gives  an  eftate  in 
general  to  ^.  for  life^  and  adds,  **  but  if  he  dies  without  tfliiCy 
*^  I  then  give  it  to  J?.,"  S,  has  no  immediate  gift,  but  only  a 
contingent  intereft  upon  A.'s  dying  without  iflue  ;    and  it  would 
counteraA  the  intention  of  the  teftator,  if  B.  took  it  immediately 
upon  the  death  of  A ,  therefore,  ex  neceffitate  rei^  the  true  arga-> 
ment,  in  both  real  and  chattel  interelts,  is  Ihat,  in  fad  tbefe 
words  operate  to  an  enlargement  of  the  eftate  for  life,  for  others 
^ife.the^iflue  of  ^.  would  not  take  at  all,  and  B.  would  take  the 
whole ;  ^nd  thercifore  in  diattel  interefts,  the  court  has  decreed 
|hi$  (o  pafs  an  abfolnte  property  j  but  that  arifes  ffom  the  necef- 
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*  •  ■ 

Cty  of  the  conftruSion.-  In  the  cafe  before  him  nc  obfcrvcd  that,  ^ 
after  an  exprefs  eflate  for  life  to  A.  (fo  that  he  muft  take  as  a 
purchafer).  the  teftator  proceeded  to  make  an  exprefs  gift  to  his 
children.  Here  no  fuch  necelEty  arofe  from  the  words  dying 
without  iflue,  aa  the  words  were  referable  to  dying  without  ifiue 
fo  provided  for.  In  the  events  which  had  happened,  he  was  of  ' 
opinion  the  charity  mud  have  a  decree.  And  the  decree  at  the 
Rolls    wa^   revcrfcd.      Attorney-General  v.  Bayley^    2  Bro.  Qa. 

8.  And  again,  te(latr!x|  pofTefTed  of  perfonal  property  only^ 
after  giving  fome  legacies,  gave  all  the  reft,  reQdue,  and  remain- 
der of  her  edate,  both  real  and  perfonal,  unto  L.,  to  be  placed 
out  at  intereft  until -her  age  df  j;ii  years,  or  day  of  marriage,  and 
then  the  whole  thereof,  togeiher  vith  the  intereft  accumulating 
thereon,  to  be  paid  to  an4  for'her  ufe,  during  her  natural  life: 
and  after  her  deceafe  (he  gave  ihe  feme  unto  the  heirs  of  her  body  . 
lawfully  begotten,  equally  to  he  diviSed  between .  them,  (hare  and 
fhare  aliko ;  and  in  default  of  fuch  iifue,  or  tbe  death  of  the  faid 
L,  before  21  or  marriage,  to  A.     It  was  decreed  at  the  Rblls». 
that  L.  took  only  a  life  intered.     Lord  Chancellor  Loughborough, 
on  an  appeal,  faid,  that  to  condrue  the  whole  to  be  given  to  Z. 
mud  do  violence  to  the  wqrds.      It  mud  expunge  the  words 
•*  equally  to  be  divided  "  and  ^^  fhare  and /bare  alike!*     And  that, 
not  to  etfeduate  the  intention,  (which,  he  had  before  obferved, 
was  to  give  it  to  Z..  and  her  children,  if  (he  had  any,  if  not  to 
A,)  but  to  crofs  it.     His  lord/hip  admitted  the  rule,  that  where 
perfonalty  was  fo  given,  that  it  would  create  a  tenancy  in  tail  ia 
land,  it  was  abfoiute ;    but  that  rule,  he  faid,  had  never  hetti 
extended  further  than  where  the  words  had  created  a  clear  edate 
tail.   And  the  decree^^t  the  Rolls  was  affirmed.   Jacobs  v.  Amyattp 
4  3ro*  Ca.  Ch.  542. 

Words  of  limitation  fuper added  to  the  gift  to  the  iffue  have  been  alfo  * 
held  indicative  of  an  intent  to  make  theni  take  as  pur  chafers.     Thus, 

9.  A  leafehold  for  an  unexpired  term  of  59  years,  was'veded 
in  trudees,  to  permit  A,  a  feme  covert,  to  receive  the  rents  for 
her  fcparate  ufe  during*'  the  term,  if  (lie  (hould  fo  long  live,  and 
after  her  deceafe  to  permit  B.  her  hufband  to  rnjoy  the  profits 
during,  l^c.  if  he  (hould  fo  long  live ;  and  after  his  deceafe  in 
trud  for  the  heirs  of  the  body  of  A.  by  B.  begotten,  their  executors, 
admimftrators^  and  afftgns  i  and,for -default  of  fuch  iffite,  remainder' 
to  C.  J3.  died,  having  never  had  any  ifllie.  Lord  HaK^wickf 
held,  that  the  whole  term  did  not  ved  in  A,,  but  that  the  words 
"  heirs  of  the  body"  were  words  of  purchafc.  The  words  ••  if  A* 
**  feould  fo  long  live^*  were,  he  faid,  an  a(HTmative .  implying  a 
negative  at  the  fame  time,  that  if  (he  did  not  live  fo  long,  the  - 
remainder  of  the  term  (hould  go  over.  Hfdgfon  v.  Buffey,  2  Ark. 
89.  fee  S.  C.  in  Barn.  Rip.  Ch*  195,  where  the  fuperadded  words 
of  limitation  in  the  gift  to  the  heirs  are  dated  to  have  been  much 
dwelt  upon  in  favour  of  their  taking  by  purchafe,  as  they  alfo 
ytttc  'm  z  ICsf  237.  65),  660.   in  all  which  places  this  cafe  is 

Hh4  Ctcd| 
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cited;  fee  too  Wiliinf9n.Y.  Souths  tu  i.  ph  f^  /H^a%  v^  fi^p- 
note. 

Nor  fvill  a  gifi  of  ebattels  to  tie  fo/e  and  feparatt  ufeof  0  feme 
covert  for  life  be  enlarged^  it  feems^  by  a  fuhfequent  limitation  to  her 
Imrs,  ifue,  &c.    Thus, 

10.  A  leafehold  eSate  was  vefted  in  truftet:8»  to  the  fole  and 
feparate  ufe  of  a  married  woman  for  life^  for  her  jointure,  and 
from  and  after  her  deceafe  to  the  ufe  of  tie  heirs  of  the  body  of  tho 
mfi/kf  by  her  hti/band  to  be  begotten  i  and  for  want  of  fuch  iffUe,  to 
the  ufe  of  the  hu(band  and  his  heirs  for  ever.  The  wife  died, 
Iea?ing  only  a  fon,  and  the  hufband  took  out  admtniftration  to 
her«  infifting  the  whole  intereft  vefted  in  her.  But  Sir  Jofepb 
Jekyll  held  that,  on  the  wifel  death,  the  leafehold  vefted  in  the 
heirs  of  her  body  as  purchafers.  ^ Price  v.  Pricey  l^^^^    cited 

a  Vtf.  234.  V    -        . 

1 1.  So,  wh^e  freehold  and  leafehold  eflates  were  dcvifed,  in  truft 
to  convey  to  the  feparate  ufe  qfxefta'tor's  daughter  for  life,  without 
the  intermeddling  of  her  hufband^  'land  after  her  deceafe  in  truft 
to  the  heirs  of  her  body^  IrOrd  Hardwicke  held,  that  the  words 
<^  heirs  of  the  body**  were  words  of  purchafe,  the  direAion  to 
convey  to  the  feparate  ufe  of  the  wife  fiiewing,  it  meant  for  Cfc 
only.  Sands  y.  Dixnvell^  1738.  cited  2  Vef  234.  652.  661.  See 
Champion  v*  JPiciax,  i  Atk.  472. 

SeS.  a.     Remainder  of  Chattels,   where  void^   either  ia  dieir 

Creation,  or  in  the  Event. 

X.  A  term  was  limited,  in  truft  fot  5.  during  her  Kf«,  and 
immediately  horn' znA  after  her  deceafe  to  the  heirs  of  the  body  rf  S^ 
lawfully  to  be  begotten,  if  the  term^ould^  long  endure  \  for 
default  of  fuch  iiTue  then  to  J?.  hdxt^JHardivi^ke  was  of  opiaion^ 
that  the  whole  truft  of  the  t^m  vefted  in  5.    TjKre  was  nothing, 

of  t nc  1 


he  faid,  to  reftrain  the  limitation  to  heirs  of  toe  body  tivsMg  a$^ 

tie  time  of  her  death,  except  the  word  immediately  ;    and  to  hy 

fuch  a  ftrefs  on  that,  would  be  to  make  thefe  limitattoos  very 

precarious  from  uncertain  words,   there  being  no  difference  is 

flaying,  •*  immediately  efter^'   or   "  f^om  and  afies^  her  deceale« 

Tieebridge  v.  JClburn,  2  Vef  233. 

SeeBurford       2.  Tefiatrix  direfied  her  houfe  and  all  her  effe&s  tabe  fold, 

^-  V^         and  laid  out  in  the  funds,  for  A.  during  his  life,  0W,  if  ha  bad  no 

pl.^^V^'    ^^^9  ^^  ^'     1^0^^  Hard'tvicke  faid,  if  be  were  to  determine  the 

where  a  de.   limitation  ovcf  tQ  B.  to  be  good,  he  (hould  deflroy  the  principal 

Vifeofchac-  intention  of  the  teftatri}?,  which  was,  that  A*  and  his  iffue  fiiottld 

^ni'tfbeiud  ^^^  before  J3.    He  could  not  imply  a  gift  to  the  ifluc  as  pmr- 

wrbrntifMe,  ciafers  i  for  fuch  an  implication,  he  faid,  muft  be*  necejfary^  which 

***Theid''     ^**  "^'  ^^  ^^'^  there.    The  word  hArs  muft  mean  heirs  of  the 

veftche   ^    bodys  and  it  was  certainly  intended,  not  only  that  A^  but  th^ 

whole  pro-    hj^  iflye  ftiQuld  takt  preferably  to  B-%  and  that  couU  oaiy  he  bf 

C'^fo^*    ^ra^^^^^h  *^'  ^^f  ^"^  aot  take  aa  purchoferok    And  hit 

loidfti^ 


)qr<Uhip  decxeecLthe  money  produced  kj  the  &k  to  bft  BaudtQ  /^  Attorney. 

foiftlU  V.  TTaffon,  Ambl.  358.  478.  Oeoeraly. 

fi^X,n^%.  fi  l<ft^  «ib0r«  Loni  T^/mr  ttuJ>  tbpt  a  gilc  tp  wf.  f^  if/i^  ao4i  if  he  4ifd  without  iffbc^ 
^vcTy  woal4t  from  ih^  ncceflary  iaccnty  vcft  the  wbolq  pra^ty  io  ^.     S^  too  ac^Qr^fi^ljr  ^*  io«  «|f. 

3.  '^  3f.  Z>.  I  make  my  fole  heir  and  executor,  /ind  tfjbe  £t, 
^  Wtbout  tjju^^  then  to  go  to  I4*  B.'*  I^ord  Hardvdcke  faid,  ^hat  nQ 
authority  came  up  to  (Vipportiug  the  pqint  that,  <x  vi  termini,  fucl^ 
a  limitation  of  a  perfonal  eftate  ibould  be  confined  to  a  dyina 
without  ifixie  living  at  the  death  of  the  firft  taker ',  and  th^t,  as  thf 
limitation  was  general,  the  derife  over  was  void.  Bsaualerk,  v» 
Dormer»  2  dtk,  308. 

4*  <*  I  give  a  leafe  I  did  take,  being  part  of  lands  called  J^.| 
^  unto  J.  S,  and  his  heirs,  hut  ifhejhall.  ha^n  to  die  ^tiout  h^rji 
^  of  bis  body,  then  over/'  It  was  contended^  chat  a  devLCe  tp  qn^; 
generally,  or  for  life,  of  a  chattel  ince^eft,  and  if  he  died  without 
iffiie,  or  without  heirs  of  his  body,  rco^ainder  oxer,  {houI4  be  con^ 
ftrued  to  mean  a  dying  without  iflue  at  the.  time  of  his  death.  Sut 
Lord  Hardwicke  faid,  he  knew  of  no  fuch  rule }  for,  in  tho{i^ 
cafes,  where  the  court  had  reftrained  it  to  a.  dying  without  ifluQ 
at  the  death  of  the  firft  taker,  it  had  arifen  from  other  wor494 
which  flie^^ed  fuch  to  be  the  intention  of  the  teftator*  S^/term  T« 
Saltern,  lAtk.  376. 

.  5..  A^  by  bis  will  defired,  that  100 /•  fliould  be  put  oul  04  good 
fequridy  for  his  fon  T.,  that  he  might  have  the  intereft  of  i(  {or  hi^ 
life,  and  for  the  lawful  heirs  of  his  body  \  and  ifitjhouldjk  hAppe^i 
that  hejbould  die  witlifiut  beirt,  it  Ihould  go  to  ^.  Itoxi  Hardn 
wcke  uid,  the  only  objeflioo  was,  that  there  was  no  gift,  but  pnijp 
a  direffiop  to  fay  the  interefl  to  S*.  for  life  \  1>ut  that  made  00  differ- 
ence, it  beyig  plainly  given  to  the  heivs  of  his  body,  and  the  pro-^ 
fits  being  to  him  for  life,  it  nect:frarily  veiled  the  whole  uitereft, 
and  property  in  him.     Butterfteldv.  nutterfield,  1  Vef,  133 •^1(^4. 

6.  iJ.  7*.  by  will  gave  the  profits  and  half-yearly  dividends  of, 
4000  /.  capital  bank  ftock  to  Sir  {j^.  P.  during  his  life,  together 
with  the  income  and  payments  of  6s  annuities,  payable  at  the. 
Exchequer,  to  receive  the  payments  during  his  life,  and  gave  his 
dwelHng-houfe  in  London,  (being  leafehold,)  and  the  ufc  of  all  the 
furniture,  tfc.  therein  to  M.  C.  during  her  life  ;  and  gave  to  L»  A» 
f.  (daughter  of  Sir  ft^.  P,,  his  dweiling-houfe  and  eftate  at  O.,, 
and  the  u/e  of  all  goods,  furniture,  iffc.  there,  during  the  term  of 
ber  natural  life  t  and  after  the  death  of  M.  C  he  gave  to  L.  A'  P» 
his  dwelling-houfe  in  London,  and  the  ufe  of  the  goods  thercia 
during  her  life ;  and  after  the  death  of  Sir  W.  P.  he  gave  to  Ln  A. 
p.  the  dividends  on  the  4000  /.  bax^  (lock,  and  all  the  payments 
growing  due  on  the  faid  Exchequer  annuities  during  h^  life ;  and 
after  her  deceafe  he  gave,  bequeatlied,  and  devifcd  all  the  afore- 
mentioned land,  houfes,  bank  Sock,  and  Exchequer  annuities  to  the 
heirs  male  ofksrhody  lawfull)^  begotten  for  ever ;  together  vith  the 
flirniture  in  both  his  houies^;  and  for  want  of  fttchiffue,  af|cr  the 
death  ofL.A.  J?,  without  liTae  unto  JTt  Zf> :  W,  D.  claimed  the  de 
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vifcd  property.  The  Matter  of  the  Rolls»  on  a  hearing  in  1 766,  hcW 
the  liraitation  over  to  W,  D.  to  be  void,  and  that  the  nvbole  vefied 
in  L.  A.  P.,  and  dirmiHed  the  plaintiff* 's  bill.  Bat  the  Lords  Com* 
miflioners,  upon  a  re-hearing,  reverfed  the  order  of  difmiflion,  and 
decreed  in  favour  of  plaintiff.  Afterwards,  however,  the  LoxdSf 
upon  an  appeal  to  them,  reverfed  that  decree,  and  thereby  elta« 
bliChed  the  decifion  at  the  Rolls.  Daw  v.  Pitt^  Fearne*s  Ex£c. 
Dev.  349.  Earl  of  Chatham .  v.  Toothill^  6  Bro.  Par*  Ca.  450. 
S.  C.  Stafford  V.  BuclUy^  2  Vef  i^\-^i%2.  Garth  y.^  Baldmtt^ 
'  itid.  646*  S.  P.  , 

7.  E,  R.'  having  a  power  of  appoiiitrng  3000/.  by  will,  made 
her  will,  and  non^nated  her  fon  J,  R.  .the  executor  thereof,  and 
after  reciting  her  power,  appointed  and  ordered  that  "  upon  the 
**  death  of  her  faid  fon  without  ijfue^  or  in  cafe  her  faid  fon  did 
*]  npt  difpofe  cither  by  will  or  deed,"  then  the  3000A  fliouid  tic 
^aid  to  the  feveral  perfohs  therein  named,  E,R.  died,  and  after- 
wards J.  R.  died,  without  having  n^ade  any  difpofitioa  of  th^ 
3000  /.  Lord  C.  Northingion  difmifled  a  bill  brought  by  foiM  of 
the  legatees  of  E,  R,  for  their  legacies,  Gnce  the  fame  were  given 
upon  Sn  event  too  remote,  namely,  y/RJs  dying  without  iflue. 
generally^  and  alfo  without  difpofing  of  the  3060  h  by  deed  or 
will.  '  And  this  decree  was,  upon  an  appeal  to  the  Houfe  of  X^ords^ 
affirmed.     Grey  v.  Montague^  (S  Bro.  .Par,  Ca.  429. 

8.  C.  B,  gave  G.  J?.,  and  the  lawful  heirs  of  bis  body^^hejbmdd 
have  any,  htr  whole  for  rune,  (which  was  pcrfonal;)  but  if  he 
/hould  die  without  lawful  heirs^  then  over.  The  Mafter  of  the 
Rolls  decreed,  that  the  be(]ue(ls  over  were  given  upon  too  remote. 
an  event,  and  thereforjc  void ;  and  Lord  C.  Thurlow^  upon  an 
appeal,  affirmed  his  decree.  Attorney  General  v.  Herd^  I  Bro. 
Ca.  Ch,  170.  Bigg  V.  Ben/ley,  Hid*  i8$.  RoUnfon  y.  Fitzierbert^ 
2  ibid.  127.  S.  P. 

9.  "  And  further,  I  hereby  appoint  my  laid  truftees  to  lay  out 
*'  at  intered  4000/.  (terling,  and  to  make  payment  of  the  interefi 
*«  ofthefaidfurn  only  to  /?.  G.  during  all  the  days  of  his  natural 
•*  life,  and  to  make  payment  of  tht. principal  fum  to  the  heirs  to  k 
*•  lawfully  procreate  of  his  bodfs  but  declaring,  that  the  above  in- 
*<  fereft  Ihall  not  be  affeclable  by  the  debts  or  deeds  of  the  faid 
**  J?.  G. ;  and  in  the  event  of  his  death  without  lawful  ijfue  ofhishody^ 
•«  or  of  his  felling^  &c.  the  above  isitere/l^  or  any  part  of  it,  my  wDl 
*(  is  that  the  faid  4000/.  together  with  1500/.,  making  in  all 
«  5500/.,  fliall  belong  to  J.  H.  WJ^  On  a  qucftion.  Whether 
the  remainder  over  of  the  legacies  of  4600/.  and  1500/.,  after  the 
death  of  R,,G.,  were  not  too  remote?  Lord  C  Thurtow  faid, 
that  with  refpeft  to  tlie  4000/.  the  cafes  of  Butterfield  v.  Butter* 
feldy  and  Daw  v.  /*///,  pL  5,  6.fupra,  had  confirmed  the  doArine 

upon  the  fubjeft  ;  that  it  was^then  too  late  to  argue  upon  the  ^fiistC'^ 
Hon  of  principal,  and  intenjl,  or  to  ifftft  on  circumjlances  of  intent.  The 
rule  mud  take  place.  With*  refpeft  to  the  1560/.  his  lordfliip 
apprehended  R.  G..nlu(l  alfo  take  that,  it  was  fo  connefied  with 
the  otheriJgaCy.'*'  Glover^y.  ^trotlufffj  i  Bro.  Ca.  Ch.  33. 

19.  Tcftato? 


*  10.  Teftator  gave  the  intereft  of  the  refidue  of  his  eftate,  which 
was  all  perfona],  to  be  paid  to  M.  for  life,  and  then  gave  the  refi« 
due  to  his  two  nieces ;  "  but  if  they  die  without  iffue^*  over.    Held,     , 
that  the  ulterior  limitation  was  too  remote)  and  that  the  nieces    - 
were  entitled  to  the  whole.     Everefl  v.  G'lV/,  i  Vrf.jun.  286, 

1 1 .  Tedatori  after  giving  fmall  legacies  to  his  two  other  daugh* 
ters,  gave  a  leafehold  cftate  to  his  daughter  A.y  but  if  (he  ihouid 
happen  to  die  without  having  child  or  children  lawfully  begotten, 
then  to  his  daughter  ilf.,  and  after  her. to  fuch  child  or  children  as 
(he  fhould  happen  to  have.  A.  had  £hree  children,  who  all  died 
in  her  lifetime.  Held  in  B.  R,  that  A.  took  the  abfolute  intereft, 
although  (he  had  no  child  living  at  her  death ;  and  this  from  the 

feneral  intention  of  the  teftator.     A^  was  the  favourite  daughter, 
lad  (be  died  leaving  children,  the  property  was  not  limited  to 
them,  but  would  have  remained  at  her  difpofal  $  but  the  next  li<-' 
mitation  manifefted  a  difference,  by  tying  it  up  to  M.  and  her- 
children.     Were  the  will  conftrued  otherwife,  a  grandchild  of  yf.  See  Maber. 
J)y  a.  child  who  had  <lied  in  her  lifetime  could  not  have  taken.  ^eySttode, 
Lawrence^  J.  admitted  that,  according  to  the  grammatical  con-  ^.^^  ^^ 
ftniAion,  the  eilate  would  go  over;  fince  <<  having**  referred  to-adyingvir- 
the  time  of  the  death,  whereas  to  vcft  it  abfolutely  in  A,  the  word  "*^''^'^»^" 
muft  be   read   "  having  hadJ*      This    argument    however    he  mtbJtttba^ 
thought   overcome  by  the  general  intent.      Weakley   v.   Rugg^  mgeveritga 
y  Term  Rep.  B.  R.  222.  .married. 

(H.  e)    Perfonal  atid   Real  Eftate  jointly,   with    ^^'"^454* 

Remainder. 

I.  r\EVISE  of  an  eftate  to  A.  for  life,  remainder  to  truftees,  Ai  to  the 
'^  tfr.,  remainder  to  his  firft  and  other  fons  in  tail  male,  re-  J*««f  P«rt, 
mainder  over  to  T, ;  and  the  teftator  willed,  that  his  plate,  jewels,  theibrego- 
and  library  of  books,  and  furniture  (hould  go  as  heir  looms^  as  far  as  ing  cafe,  lee 
they  could  by  law^  tO  the  heirs  male  of  his  family  fucceffivcly,  as  his  '^g/"**^*)-' 
real  eftate  was  thereby  fettled.     A,  died  without  liTue,  having  be-  fn^/.  6%. 
queathed  a  legacy  of  8000/.  to  his  niece,  who  brought' her  billto  >>/ where 
have  it  fecured  out  of  his  perfonal  eftate ;  and  the  queftion  was,  ^^^^^J- 
Whether  the  plate,  iic,  formed  a  part  of  it }  for  it  was  agreed,  queftion 
that  the  claufe  refpeding  the  plate^  ^c.  by  ireferring  to  the  fettle-  were  held  to 
ment  of  the  real  eftate,  amounted  to  the  fame  thing  as  exprefsly  p^fi^o,Jj^*^" 
limiting  the  faid  perfonal  chattels  to  A.  for  life,  remainder  to  his  ind  not ' 
firft  and  other  fons  fucceifively  in  tail  male,  remainder  to  9%  and  mw\y  di- 
thereupon  it  was  infifted,  that  the  limitation  to  ST.  was  void,  as  J^f^Jj^y' 
^  being  after  an  exprefs  limitation  in  tail  to  the  fons  of  A*    Lord  Thepriaci- 
Hardwicke  faid,  there  fecmed  to  him  to  be  a  great  diflFerence  be*  P^  ^^^  ^*<1 
tween  fuch  fort  of  limitations  vefted^  and  the  like  limitations  when  ^uire^e 
contingent i  as,  if  a  perfonal  eftate  be  bequeathed  to  A.Sor  life,  the-  ooarttogo 
remainder  to  B.  and  the  heirs  male  of  his  body,,  (fuppoiing  B.  a  ^^^  |?|A 
pcrfon  in  effe^)  remainder  to  C,  the  whole  remainder  in  that  .cafe.  ftmaiooT'*' 
1%  vefted  in  ^.|  and  C.  can  never,  under  that  limitation,  come  in  for,Mti  oh- 

for  . 


4ffb  .   Oti»fff. 

ch"^*^*'     cvf^^iMi  lb«ii  l)i^  ronriiiindcr  over  to  C  WouU  bn  f^  or  b^d,  ^^ 

wtt  no  more  th  %^  jMp*)    His  lor(l(bip>  h^^^cvcr^  V(wiA  opt  finally  detemuoA- 

^,  that     this  part  of  thi&  C«U^>  b](  re9(on  th^t  Khers  M^re  tbefo  woi^cis  lA^b^. 

jWf.^^atnot  ^^^»  '*  ^f^T'Of  they  6an  *y /•«;,"  which  evidently  ihewed>  tb*t 

ithe  property  tberc  V4A  a  futu^e  ^  to  bc  donft,.^  ih^  the  oovrt  was  to  dir^ 

of vf.  the      ^littUalioi^  Qf  Unicfo  chapels  to  brn;i44c> ;^  fi^  as  i(  coHid  by, l^w-f 

ibr  lifcT"^     ^  ^^^  ^bU  oWi^  W9€  to  b^  confi<)eiie4  a^  eou^utory  only.     Nqw  it 

WM'ex(ireni9)y  pUin,  he  a4ded,  that  (Jie  teQ;a|or  might  haT«  limited 

tbctn  to  A*  (or  hfo,  reis^dcr  to  h9^  fir(l  and  other  foas  u^  tail 

mafei  and  if  fcici^rop  died  be(oi:^  ^r,  ?i^  without  iflaej  ib^  t^ 

the  ftcoad  foa^  and  in  Hko  ma^inei^  to  s^U  the  other  fooe.    Tha^, 

he£lid»w9s  the  oo<nnion  and  known  way  of  conveyancing.    He 

obfewed>  thtti  where  it  wa^  left  to  the  qq^K  to  do  the  a£l,  tbe|^  had 

mede  at  materi;^  ^  alteration  as  would  ^  in  the  principal  c^fcji 

tltfy  hawiAig  inferred  a  limitation  t<^  frgfte^s  \x>  preferve  contii^Dt 

reesaiodf rs* .  ItV  thefe  Mafens  his  lordftiip-s  ppiivioQ  wa$,  tfa%t 

plate)  ksfu  wes  nqt  to  l^  ccnlidiered  a9  p^rt  of  the  pe^fonal  dOalf  oi 

A*  out  of  wh^  the  plaiatiflF  could  h^ve  i^sfa^iou.     GMnvrT, 

Grofvenor^  £am%  Rif,  54*  « 

2*  Teftalor  deviled  all  his  manorsj  Uc.  in  truft  for  A.  for  Ufe, 
remaiedev  in^  truft  fpr  hi$  firft  and  other  fons  in  tail  malcj  ren^in- 
der  in  truft  for  B.  for  life,  remainder  in  truft  (or  his  firft  and  other 
fons  in  tail  male^  remainder  over ;  and  he  devifed  all  his  plate, 
books,  pi£tures,  and  houfehold  goods  to  fuch  male  pcrfon  (when 
he  fhould  attain  21)  as  (hould  be  eotitfed  to  like  truft,  in  pofleffion 
of  his  real  eftate  before  devifed  ;  a^  dire&ed  that,  till  then,  they 
(hould  be  kept  at  Z).,  and  be  u(^d  in  the  mean  time  by  fuch  male 
perfon  redding  there ;  declaring  it  to  be  hie  will,  that  they  might 
•  in  the  nature  of  heir  looms  ^0  witi  bis /aid  tjhu^  affd  be  ^fr4  there- 
with €U  hng  as.  the  la%us  ^tfiis  rtahn  woild  pfrmif ;  end  he  be* 
qoeatfasd  the  refidue  of  his  perfonal  eftate  to  f^ch  perfon  (viheo  af 
the  age  of  2 1 )  as  by  his  will  fli6ttld  be  entitled  to  the  truft  io  foSft 
ijon  of  the  landsii  Ball  by  BJs  elded  fon,  who  was  then  teoABt  ia 
tail,  bur  not  of  age,  clatining  the  heir  looms ;  and  on  hia  behalf  il 
was  contended,  that  under  the  claufe  which  difpofed  of  theeit 
tbey  vrere  to  go  as  heir  looms,  as  6ar  as  by  law  they  might.  The 
other  fide  in&fted,  that  they  vefted  ia  the  firlt  taker,  whether 
tamiat  in  tail  or  for  life,  at  2 1.  Lord  Haniwicke  allowed,  thai  the 
firft  cfeufe  would  h^ve  given  the  abiblute  propcsty,  had  in  popped 
theve  !•  but  the  fub&quent  diredion,  that  they  fliould  eo  wiah  the 
eAate  as  far  as  the  law  would  permit,  made  them  go  as  Mir  loovif* 
and  await  the  eontingeaoy ;  and  then  the  former  worda  aauft  be 
conftrued  as  a  difpofitioaooly  of  the  ufe,  until  fon^e  prrfiuu.who 
wtas  entitled  10  the  inheritance,  ihould  come  intct  poiififfioa»  hy 
attaii^ng  21.  To  fay  they  fliould  only  go  as  heir  kMiaaa  liH  a 
Mnant  for  life  attained  21,  was,  his  lord&ip  added,  a  Ibteed  con* 
ftruAiosL ',  for  what  was  there  in  that  ol  the  natui 0  oH  k^Olitaiwe  i 
k  had  bcefi  f^id,  th^i  the  teftacor  had  aoade  the  |^t  of  tte  veidtte 

equally 
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•  equally  an  lieir  loom,  and  the  plaintiff  might  daim  that  alfo ;  but 
this  his  lordfliip  denied  ;  for  the  gift  of  it  wanted  the  very  words 
which  made  the  orher  property  ^o  as  heir  looms.  And  it  waa 
flecreed,  that  the  pi£lures»  Vc,  fhould  go  with  the  cftate,  till  the 

^  plaintiff*!  or  fome  other  perfoH  entitled  to  the  inheritance  fhould 
come   into  poffeflion -  by  attaining    2f.      Trafford  v.  Trafford^ 

I  ^'^-  347- 

3,  One  fettled  lands  on  himfelf  for  life,  then  to  his  nephew  J^* 

for  life ;  remainder  to  his  iirft  and  other  Tons  in  tail-male ;  re- 
mainder  over.  He  afterwards  by  his  will,  reciting  the  fettlement, 
directed  that  all  his  houfehold  Quff  at  H.  fhould  remain  and  con- 
tinue there  for  the  ufe  of  fuch  perfon  or  perfons  as  (hould  enjoy 
the  cftate  by  the  fettlement,  t^be  delivered  to  him  or  them  by  his 
executory  when  the  perfon  who  was  to  enjoy  them  was  capable  of 
giving  a  difchargc.  Lord  Hardivicke  held,  that  the  whole  pro- 
perty of  the  goods  vefted  in  J,  the  tenant  for  life,  (who  fur- 
vived  the  teflator  many  years,)  there  being  no  direction  that  they 
Oiould  go  as  heir-looms.  The  dlfcharge  was  to  be  given  at  the 
age  of  21,  and  this  was  referred  to  the  care  of  the  executor,  who 
furely  was  not  to  take  care  of  the  property  in  fucceflion.  In 
IfTyth  V.  Blackman^  I  Vef.  196. 

•4.  One  devifed  all  his  honours,  t^c.  as  well  leafchold,  and  copy- 
hold, as  freehold,  to  B»  for  Ufe,  remainder  to  his  fens  fucceflively 
in  tail-male 4  remainder  to  C,  for  life;  remainder  to  his  fonsfuc- 
cciTively  in  tail-male  ;  remainder  over.  B.  being  without,  ifTue, 
C.  liad  i&iie  a  fon,  who  died  an  infant  in  C/s  lifetime.  Held,  in 
Dom.  Proc,  agreeably  to  the  opinion  of  fhe  judges,  that  the  abfo- 
lute  intereft  in  the  teflator's  Icafeholds  for  years  vefted  in  C/s 
infant  fon,  and  was  tranfmitted  to  C.  as- his  reprefentative,  fubje£t 
to  ^/s  lifc-intereft  therein,  and  to  the  contingency  of  his  having 
a  fon.     Pelhafn  v.  Gregory^  5  Bro.  Ca.  Ch,  4J5. 

5*  ji.  havings  on  his  marriage,  limited  his  edates  in  the  ufual 
courie  of  ^riSt  fettlement,  by  his  will  defired  that  all  his  books, 
both  in  town  and  country,  (hduld  be  deemed  and  taken  as  heir- 
looms, indjbou/d  go  to  fuch  ttrfon  as^J/jould  be  entitled  to  his  capital 
houfe  at  A.  by  virtue  of  the  limitations  in  his  fStttlenunt.  A,  died, 
leaving  two  fons  and  two  daughters;  and , the  elded  fon  after • 
wards  died  under  at.  Held,  that  the  books  both  in  town  and 
country  were^  in  the  events  which  had  happened,  to  be  confidered 
as  part  of  the  .perfonal  ellate  of  the  eldeft  fon.  Bridgwater  v. 
"Egerton^  Q,  Jftf  122.  I  Bro.  Ca.  Ch.  2ffX.  note.  S.  C.  Marlborough 
V.  Spencer f  5  Bro.  Ca.  Par,  592.  S«  P. 

6.  I'eftator  devifed  his  houfe  at  5.  to  his  fon  B.  for  life,  re* 
mainder  to  bis  firft  and  other  fons  in  tail,  remainder  over;  and 
he  bequeathed  all  the  plate,  furniture,  tffc,  which  (hould  be  at  S* 
(or  at  certain  other  houies  which  he  had  devifed  in  like  manner  to 
his  two  other  fons,)  to  be  held  and  enjwed  by  the  feveral  perjhnt  wha 
from  titlte  to  time  Jbould  refpeffivefy  and  Juccejfivelyie  entitled  to  the 
ufe  and  p^fflifion  of  the,  fame  boufes  reJpeBivily,  as  and  in  the  nature 
ff  Mr'todtHs,  to  Ar  dnfu^^d  and  go  dkng  vnthJUfh  houfa  refptSHvely 

fir 
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■  

fir  iver»  Lord  Thurhw  was  of  opinion,  that  the  abfoFute  pro- 
perty of  the  plate,  isfc.  vcfted  in  a  fon  of  B  who  was  born  and 
died  during  is/s  lifetime,  having  lived  only  14  days ;  and  he  de- 
creed accordingly.  And  his  decree  was  afterwards  affirmed, 
firft  by  the  Lords  Commii&oncrs,  and  then  in  Dom*  Proc, 
Foley  V.  Burnell^  i  Bro.  Ca.  Ch.  274.  Sheldon  v.  Barneif  2  VtJ, 
jun.  444*  S.  P. 

7.  One  devifed  his  manors,  lie,  fubjeA  to  certain  annuities,  and 
after  limitations  to  his  fons  fucceffively,  which  never  took  effeA, 
to  the  ufe  of  his  daughter  A.  for  liiex;  remainder  to  truftees  to 
prefcrve,  ts^c.  remainder  to  her  firil  and  other  fons  in  tail ;  re- 
mainder to  £.,  remainder  over.  He  then  gave  the  ufe  of  his  pic« 
tares  to  his  wife  for  life,  and  direAed  that  (he  Qiould  have  the  ufe 
of  his  plate,  until  a  fon  of  his  body  (hould  attaib  21,  or  until  his 
daughter  B.  fliould  attain  21,  or  be  married,  which  (hould  firit 
happen ;  and  then  defired  fuch  fon  or  his  daughter  (hould  have 
the  ufe  of  his  plate ;  apd  direAed  further,  that  all  his  plate,  houfe- 
hold  goods,  ifc,  which  (hould  be  in  his  houfe  at  H.,  (hould  go  as 
heir-looms^  nvith  his  real  ejlate^  and  be  held  and  enjoyed  by  the 
perfon  or  perfons  tifat  (hould  for  the  time  being,  by  virtue  of  his 
will,  be  entitled  to  his  faid  real  eftate,  as  far  as  the  rules  oflavf 
and  equity  would  permit.  A.  married  C.  and  had  a  fon  born  who 
lived  fix  weeks,  and  was  tenant  in  tail  in  remainder  under  the 
will.  After  hit  death  thofe  in  remainder  filed  a  bill  againft  A. 
and  C.  praying  an  inventory.  Et  per  Lord  Ch.  Thurlow — '*  I  am 
**  called  upon  to  fay,  that  the  effcSt  of  the  will  is,  to  prevent  the 
**  ufe  from  fpringing,  where,  1f  it  fprung,  it  would  give  an  ab« 
'<  folute  e(late«  To  do  this,  I  muft  determine,  that  the  ufe  (hall 
^  *<  not  Tpring  or  veft  till  twenty*two  years  after  the  death  of  A* 
<'  the  firft  taker  for  life.  How  am  I  to  gather  this  ?  from  the 
«*  words  *  as  far  as  the  rules  of  law  and  equity  will  permit  f  This 
<<  cannot  be ;  the  ufes  could  not  go  further  than  the  law  will 
*<  permit.  But  thefe  words  have  their  fenfe;  for  he  feems  to 
<*  have  known,  that  the  perfonal  property  could  not  go  fo  far  as 
*«  the  real.  Here  the  «<  perfon  entitled  to  the  eftate"  feems  by 
«  exprefsdefcription,  to  be  the  child  of  C.  To  do  what  is  called 
<<  .for  in  this  cafe,  I  muft  go  farther  than  ever  has  been  done ;  for 
^<  I  know  no  inftance  where  the  conveyance  has  been  carried  to 
<<  the  utmoft  extent  of  what  the  law  might  do.  He  certainly 
•«  meant  the  .fon,  if  *he  was  in  pofleflion,  (hould  have  them. 
*<  What  then,  (hall  they  not  be  in  poffel&on,  in  the  mean  time, 
'*  nor  veft  in  any  body  ?  Cafes  which  fay  you  (hall  do  all  this  for 
*<  the  teftator,  by  faying  you  (hall  do  all  that  can  be  done,  will 
^'  not  do.  This  would  be  fetching  the  intent  of  a  teftator,  in  a 
<<  way  many  cafes  have  faid  it  cannot  be  done.  The  property 
^<  cannot  be  rendered  inalienable,  but  by  preventing  the  ufe  from 
<*  fpringing ;  which  cannot  be,  when  a  perfon  is  bom  who 
<^  would  take  abfolutely.  It  would  be  a  dire£lion  to  keep  it  un* 
*<  alienable  as  long  as  could  pofSbly  be:     I  am  of  opinion,  thai 

<*  the  words  arc  not  lufficieot  to  give  fu«h  a  conftrudion ;  and 

nthK 
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"  that  confequcntly,  1  mud  declare  that  this. property  vetted  in 
"  the  fon  of  jf.  and  that  It  goes  to  his  father  as  his  reprefenta* 

•*  tivc."     Vqughan  v.  Bttrfieniy  2  ^^^'  ^^'  ^'^'   ^o'-     Pordyce  v. 
Ford^  2  Vef.jun.  C36.  S.  P.         . 

8.  In  FoU^  y.iurnelly  1  Ero.  Ca.  Ch.  2S5.  and  ftated/)/.  6.  /up. 
Ajhhurft^  Lord  Commiffioncr,  faid,  that  where  the  teftator  left  it 
'to  the  court  to  make  the  conveyance,  the  court  would  proteft  the 
property  as  far  as  might  be ;  but  in  that  cafe  the  tettator  has  taken 
upon  himfclf  to  be  his  own  conveyancer.  Agreeably  to  this  Mr. 
Feartt€y  in  his  Exec.  Dcv,  4th  edit,  by  Poiu.  p.  433'.  etfeq.  is  ftated 
to  have  taken  a  diftindiion  between  an  aHual  devife  of  this  nature, 
and  a  dire£tion  or  agreement  for  a  future  fettlement  to  this  eflfe£t ; 
conceiving  that  a  court  of  equity  would  allow  themfelves  greater 
latitude  in  tfic  latter  cafe,  conformably  to  the  well-known  dif* 
tindion  between  trufts  executed^  and  executory^  with  relation  to 
Freehold  property.     See  pi,  i. /up. 

9.  Tenant  for  life  of  a  freehold  eftate,  with  remainder  to  ccr* 
tain  ufes  which  never  took  cffeft,  remainder  to  himfelf  in  fee, 
idevtfed  all  his  lands  and  hereditaments,  ^c,  to  certain  ufes ;  and 
the  truttees  were  dire£led  to  aOign  a  leafehold  meiTuage  of  which 
he""  was  poflefled,  fo  that  the  fame  might  go  untOy  and  altvays  during 
the  remainder  of  the  term^  be  enjoyed  by  the  o^vner  and  poffeffbr^ofthe 

freehold  for  the  time  beings  and  not  be  feparate  {herefrom:  Tettator 
afterwards  (ufFered  a  recovery  of  the  freehold  ettate,  co  the  ufe  of 
himfelf  in  fee,  and  was  held  to  have  thereby  revoked  the  devife 
of  it.  Lord  Ch.  Camden  was  of  opinion,  that  the  bequett  of  the 
leafehold  was  alfo  revoked,  and  that  the  fame  fell  into  the  refidue 
of  the  perfonalty.  But  this  decree  was  reverfed  in  Dom.  Proc.  in 
1774,  and  the  leafehold  was  adjudged  to  the  dcvifees.  DarUy  v. 
Darley^  Amb.  653.  3  Wiif  6.  Darley  v.  Langworth,  7  Bro.  Par* 
Ca,  177.  S.  C.  . 


(I.  c)  Reftridions  from  Alienation ;  and  tlje  Eflfed^  svineT4sg. 

thereof. 

See  Co.  Litt.  223.  b.    ButL  note  i«  ib.  379.  b.  n.  i. 

(M.  e)  What  Words  give  a  Power  to  fell  Lands,  <^"^u^ 

[or  not.] 

&eB,  I.  Sale,  where  authorifed. 

X .  A  PROVISO  was  contained  in  a  will,  that  if  teftator*8  per- 
^*  fonalty,  and  his  houfe  and  hnds  at  W.  fliould  not  pay 
his  debts,  then  his  executors  to  raife  the  fame  out  of  his  copyhold 
premifes ;  the  rent»  not  being  nearly  fufficient  to  pay  the  debtt» 
thefc  words  were  held  to  give  a  power  to  fell  the  copyhold,  in 

order 


4^^  titttirt. 

order  to  fttisfy  teftttor't  mtention  of  pacing  his  idbtg.    SaMHim 

2.  In  a  marriage  lettlement  Unt  a  proTifo,  that,  ilt  ihc  huftand 
and  wife  ibould  die  leafing  any  ifliie  unprovidfcd  for,  dien  tbt 
iTttfteea  Dnight  enter^  and  receive  the  rents  and  proEts  oF  the 
citaie  until  they  had  received  2oo  /• ;  and  the  premires  are  after, 
wards  declared  to  be  chargeaUe  and  to  ftand  charged  with  the  raif- 
ing  of  this  fum,  for  the  benefit  oFfuch  children  uaprovided  for,  and 
in  fuch  manmr  and  proportion  as  the  farvivor  of  the  hulband  atkd 
wife  ibould  appoint;    The  queftion  was,  Whether  the  2od7.  wai 
to  be  conftdered  as  a  fum  to  be  levied  by  receipt  of  the  annual 
rents,  or  as  a  fum  in  grofs  to  he  raifed  07  a  determinate  time  ? 
Lord  Harthmcle  admitted,  that  the  power  to  ente^  atid  receive 
the  rents  feemed  to  mean  the  annual  rents ;   though  in  general, 
he  faid,  where  money  is  iireSei  to  he  raifed  by  rents  and  prAs^  tsn^ 
Irfs  there  were  other  ^f/ords  id  retrain  the  fneaning^  and  cdryini  k  to 
the  reeeifi  of  the  rents  m  they  accrued^  the  court,  in  order  to  obtain 
the  end  intended  by  the  party  in  raifii^  the  money,  had,  hy  a 
Ueral  conftruBion  of  theje  words ^  taiken  them  to  amount  to  a  drojfi 
in  trtj/l  to  fell  i  and,  as  a  devife  of  the  rents  and  profits  would,  at. 
law,  pafs  the  lands,  the  raifing  by  rents  and  profits  was  the  fame 
as  railing  by  fale.    His  lordfliip  added,  that  the  fubfcquent  words, 
by  which  the  premifes  were  chained,  if  they  ftood  alone^  would 
wartant  a  fale  or  mortgage;  the  words  of  the  appointment  too, 
being  in  fuch  nunner,  Iffe.  as  the  furvivor  Aioutd  appoint,  in- 
cluded not  only  a  power  of  taiAng  by  falc  or  mortgage,  but  a 
certain  determinate  time  of  raiGng  it,  as,  under  this,  the  aooA 
m^t  hove  been  made  payable  at  any  time,  as  21,  or  mrarriage: 
and  a  decree  at  the  Rolls,  direAing  the  money  to  be  raifcdj  was 
affirmed.     Green  r.  Behbior^  i  Atk,  505. 

3.  TefEator  gave  all  his  real  and  alfo  his  perfonal  eibte's  fo 
trullees>  their  executors,  adminiftrators,  and  afligns,  in  truft  to 
pay  certain  arniuities  and  legacies  out  of  the  rents  and  crofiu  of 
his  prrfohal  eftaie;  and  in  cafe  of  want  of  fufficiency^OT  petfood 
eftate,  then  out  of  the  rents  andprtjfits  of  his  faid  real  eftate;  and 
as  to  all  the  reft  and  refidue  of  his  faid  real  and  perfonal  eftate, 
after  provifion  made  for  payment  of  tSie  Tatd  annuities  and  legs* 
cies,  he  gave  the  fame  to  certain  ufes.  Lord  Hardwicke  was  of 
opinion,  that  the  real  eftate  might,  under  this  difpoCtion,  be  fold; 
fmct  feveral  of  the  legacies  were  to  be  paid  within  a*year,  wIm^ 
*  could  not  be  out  of  the  anttutl  rents;  fuch  fale,  he  faid,  was  di- 
rected by  the  words  *'  rents  and  profits;*'  for  whenever  thofe 
words  ftood  alone,  without  the  word  **  annual^*  or  <'  mortgage^ 
or  <*  leafing^  or  fome  words  of  reftri£tion,  to  confine  the  fenfe  of 
she  pt«ccding  words  to  annual  profits,  they  weic  confidered  ai 
includiog  the  land  itfclf ;  by  a  devife  of  rents  and  profits  the  hnd, 
he  added,  will  pais  at  law.  Li  Cik/on  v.  Rogers^  Amk  95. 
f  fy.  491.  S.C 

4,  In  a  later  cafe,  however,  where  teftator  created  a  term  cf 
500  yeafs^  with  a  dire&ion  to'  pay,  out  of  the  e^nual  profits^  all 

his 
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his  debts>  tlien  to  pay  legacies^  and  afterwards  the  term  to  ceafe  ; 
the  court  thought  the  term  ought  to  be  fold.    Rawlins  y»  Brother* 
foH^  in  Scacc.  1 7831  cited  i  Br^.  Ca.  Ch.  31a. 

5.  After  appointiag  his  wife,  and  another  executors^  and  giving 
fpecific  and  pecuniary  legacies  to  his  wife  in  lieu  of  dower,  and  to 
his  children^  teftator  willed,  that  all  the  refidue  of  his  property^ 
whether  arifing  from  OKinies  in  hand  or  from  debts  due  to  him, 
and  allJfii  laudt  andJjou/is^  whether  freehold  or  copjhold^  bonds,  {^r« 
and  other  fecunties,  ^^toi^/c/  continue  to  be  held  tynis  executors,  to 
he  di/^o/ediofinjuch  manner^  and  fecurity  as  they  Jhould  think  mofl 
proper  ani<&nducive  to  fulfilling  the  above  purpofesy  and  thofe  therein* 
Hxfier  mentionedi  for  which  purpofe  he  gave  to  his  faid  executrix^ 
or  executor  all  and  every  his  faid  copyhold  lands  and  premifer,  ia 
truft  for  the  faid  ufes  and  purpofes;  that  is  to  fay,  it  was  his 
defire  that,  refpe£l  being  had  firft  to  the  aforefaid  dire£lions  and 
bequefls,  the  profits  and  intereft  arifing  from  all  his  monies  and 
fecurities,  and  the  rents  of  all  his  lands  and*houfes,  or  the  interejls 
trying  from  fuch  fums  asfuch  lands  or  hmfesfhouli  be  fold  for ^  if  his 
faid  executrix  or  executor  (hould  think  it  advifeable  to  difpofe  of 
them,  or  any  of  them,  ihould  be  paid  to  his  wife  during  her 
life,  Isfc.  The  executors  having  entered  into  a  contradi  to  fell 
part  of  tcftator's  eftate,  confiding  of  both  freehold  and  copyhold^ 
objedions  were  made  to  the  power  to  fell,  and  the  Mafter  re« 
ported,  that  a  good  title  could  not  be  made.  But  Sir  R.  Pm 
Arden  at  the  Rolls,  on  exceptions  to  the  report,  was  clearly  of 
opinion,  that  there  was  a  good  power  to  fell.  It  was  true  there 
was  no  eftate  devifed  to  the  executors  in  the  freehold,  and  ^the 
<ftate  defcended  to  the  heir;  but,  as  foon  as  the  power  was  ex« 
ccutedy  the  legal  eftate  would  be  in  the  vendee.  No  argument^ 
he  added,  could  have  been  raifed,  if  the  devife  that  followed  the 
power  had  not  been  confined  to  the  copyhold  eftate.  Jfamcford 
V.  Thompfon^  3  V^.juu.  5]  3* 

At  what  time  Incumbrances  raifeable  by  fale  may  be  difcharged^ 

fee  (T.  d)ffec\  i.fupra^  and  Portions  (B)  poft. 
Whether  the<;  Produce  of  Lands,  fubj^ed  by  will  to  the  Pay- 

ment  of  Debts,  (hall  be  Ugid^  or  equitabie  Aflets,  fee  Executor 

iG.  a.  5 ),  bfc.  pq/l.   Cop^s  note  2,  in  2  P.  IT.  416 1   2  Ponb/^ 
V.  ofEq.  40T — 2 1  Sand,  note  1,  in  i  Atk,  420* 

Sfff.  2.  Sale  mt  authorifed ;  but  the  Charge,  Ifc.  to  be  raifed  out 

of  the  yearly  Rents  and  Profits. 

1.  The  cafe  of  hy  r.  Gilbert^  ftatcd  4  Fin.  474.,  //.  10.,  if 
now  reported  in  2  Bro.  C.  JP.  46Z.  See  Mr.  Cox*s  note  i.  to 
this  cafe,  in  2  P.  W.  13.,  and  Milts  v.  Banks^  'iib.i.  See  alfo 
{7i.c)^  fee.  2.,  n.  1*9  pi.  w.fupra;  and  alfo  tit.  Porti9ne{A)p 
16^/1.432,3. 

2.  Teftator  devifed  part  of  his  lands,  in  truft  in  cafe  his  per« 
fonal  eftate  Ihot^ld  not  be  fufficient,  to  fell  the  faaie,  and  to  par 
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Ills  debts,  legacies,  and  funeral  expences,  and  alfo  5000/.  vbi^ 
Jtwas  fubjeS  to  for  his  daughter's  portion;  and  fuch  part  as 
fhould  not  be  fold  he  derifed  to  the  fame  ufes  aS  his  manfion* 
houfe,  which  he  thereby  derifed,  together  with  all  other  his 
lands,  to  the  fame  truftees  for  500  years,  to  receive  the  rents  and 
tspply  fuch  part  as  they  thought  fit  in  the  education,  C/^.  of  A^  and 
B*  until  they  attaimd  t\%  and  fir  raying  5  000  A  for  B  V  p$rthn,  if  he 
fhould  live  to  that  age,  and  to  apply  yearly  the  neceflary  fums 
for  keeping  the  manfion  in  repair,  and  fubje£b  thereto  to  J.  in 
ttxiet  fettlement,  remainder  oven  The  truftees  permitted  A*  to 
get  into  pofleflion  before  25.  On  a  bill  filed  by  B.  for  his  legacy 
of  5000/.,  Lord  Hardwicke  faid,  the  intention  was  clear,  that 
the  5000/.  was  to  be  raifed  out  of  the  rents  and  profits,  and  not 
jTrom  a  fale^  nnlefs  from  mere  neceffity;  the  direfling  of  the  trufteel 

Kpay  yearly  money  for  repairs,  was  a  ftrong  indication  diat  they 
ould  keep  poflcffiop  till  A,  attained  25  i  they  therefore  had 
abufed  their  truft  by  letting  A.  into  pofleffion:  he  did  not  think 
the  dire£(ing  of  a  grofs  fum  to  be  raifed,  neceflarily  implied  that  it 
jpiould  be  raifed'  at  once,  and  for  this  he  cited  Evelyn  ▼•  Evelyn^ 
j6  Fin.  433.,  pt.  5. ;  and  his  lordfiiip  direded  an  account  of  the 
fur  plus  rents  received  either  by  the  truftees,  or  by  A»t  (for  whofe 
receipts  he  held  the  truftees  anfwerable,)  till  A.  attained  25;  and 
if  fuch  rents  (hoUld  not  be  fufficient,  he  referved  the  confideration 
iiow  the  furplds  (hould  be  raifed.     Oketkn  v.  Okedeh^  i  Atk.  549. 

3.  Teftator  gave  his  intereft  in  a  brewery  to  his  fon ;  and 
direded  him  during  the  term  he  fliould  hold  the  fame,  being 
then  about  four  years,  to  pay  his  executors  250/.  per  ann.j  be 
then  devifed  to  his  executors  all  the  rents  and  profits  of  all  his 
other  mefltiages,  isfc.  in  truft  therewith,  and  with  the  faid  2$oL 

,ferann.  to  raife  and  pay  all  his  debts;  but,  if  his  executors 
(hould  negte£t  or  refufe  to  receive  and  pay  the  250  /.  or  the 
profits  of  the  faid  premifes,  or  fhould  l^ceive  and  noc  duly  apply 
them,  then  their  power  to  ceafe ;  and  he  appointed  three  peifons 
his  truftees  to  receive  the  faid  250  /.  per  ann.  and  the  profits  of 
the  faid  premifes,  for  payment  of  his  debts,  until  the  fame  and 
the  legacies  thereby  bequeathed  to  his  daughter  M.  Oiould  be 
fully  raifed  ;  and  he  gave  dife'rent  eftates  to  his  three  fons;  bat 
direded,  that  none  of  them  (hoiild  enter  into  pofleflion  till  his 
debts  (hould  be  paid ;    but  that^  when  the  fanle'ffabukr  be  paid, 

.  and  alfo  |ooo/.  to  his  daughter  M.y  .which,  he  thereby  gave  her, 

'  then  his  fons  might  enter  and  enjoy  their  eftates,  and  not  hefin. 
Irappearing  to  be  the  teftator's  manifeft  intent,  that  the  charges 
^ould  be  raifed  wholly  out  of  the  rents,,  and  orofits,  the  court  of 
Chancery  difmifled  a  bill  filed  by  M.  and  her  tiufband  for  fale  of 

.  the  eftates  ;  and  this  difmiflTal  was  confirmed  in  Dwn.  Pr9c.  on 
appeal.     Small y.  JFing,  2^  Bro.  Ca.  ParL\oy 

4.  Teftatrix  dire£led  that  her  trustees  Uould,  Ij  percepiien  ef 
.  rents andprofiu^^  or  by  leafing  or  nwrtgagif^^  levy  and  raife  the 

.fums  ^nd  legacies  by  her  will  made  payable  out  of  die  lands 
comprifed  in  the  term.    Lord  Hardvncke  was  of  opUuoOp  that 

•       *  *  'the 
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the  truft  was  reftrained  to  a  payment  out  of  the  rents  and  profits; 
had  it  been,  he  faid,  a  truft  of  the  retitSy  and  profits^  the  term 
might  have  been  fold ;  but,  where  there  were  limiting  words 
following  rents  and  profitSp  in  a  truft  for  payment  of  debts,  he 
did  not  remember  any  cafe  which  would  authorife  him  to  dire£t 
a  fale.  In  Ridout  y.  Plymouth^  2  Atk.  104.  Hall  v.  Caflor^ 
i*.  358.  S.P. 

5.  Teftator  devifed  his  eftate  of  B.  to  truftees,  to  pay  the 
yearly  rents  and  profits  as  follows  1  in  difcharge  of  his  wife's 
jointure,  and  fifter's  annuity,  and  In  payment  of  fuch  of  his  debts^ 
and  the  intereft  thereof,  as  bis  perfonal  eftate  (hould  fall  (hort  of 
fatisfying,  and  fubjeft  thereto  to  pay  H.  100/.  per  ann.,  to  con- 
tinue till  after  his  debts  (hould  be  paid  off  by  the  rents  and 
profits  i  and  immediately  after  payment  of  his  debts,  then  200 /• 
per  ann.g  and,  as  to  the  refidue  of  the  rents  and  profits,  to  cer- 
tain ufes.  On  a  bill  by  the  fpecialty  creditors  for  a  fale  of  the 
eftate.  Lord  Commiffioner  Loughborough  admitted  that,  where  a 
devife  was,  to  pay  the  debts  out  of  the  profitSy  it  was  equivalent 
to  a  devife  to  fell ;  but  he  took  it  to  be  the  clear  intent  of  the 
teftator,  in  the  cafe  before  him,  that  not  an  acre  ftiould  be 
alienated  for  the  payment  of  his  debts,  therefore  there  could  not 
be  a  fale,     Lingard  v.  Derby ^  I  Bro*  Ca,  Ch,  311. 

6.  In  the  foregoing  cafe  it  was  infifted,  that  the  will  was  N«tgi  Th« 
within  the  ftatute  of  fraudulent  devifes,  as  it  defeated  the  power  ^^ii  ©f  th« 
which  the*  fpecialty  creditors  would  have  had,  without  the  devife,  ,«  jhM    ' 
to  compel  a  fale.     But  Lord  Loughborough  thought,  both  from  «« where 
the  words  andconftruftion  of  the  ftatute,  that  where  there  is  a  ||^c«lwA 
dcvik  in  any  manner  for  the  payment  of  debts,  it  took  the  cafe  «^aiibe 
out  of  the  ftatute,  and  it  ftood  as  it  would  have  done  before  the  «  any  timic-. 
ftatute;   the  creditors,  he  faid,  can  only  come  in  as  the  will  ''/^on<)r 

*'  vife,  or  dirpofitioa  of  or  <;oncermng  aiy  manors,  Sic.  for  the  raifing  or  payment  of  any  real  aod  juft 
**  debt  or  debt4,  the  fante  and  every  of  them  (hall  he  In  fall  force ;  and  the  manora,  &c.  ihail  and  may 
**  be  holden  and  cnjoyedi— ^<r  f$teb  eflatt  or  inttrtfi  msjbalt  h$Jo  limittd  or  apfdnttd^  dtnnjed  n  di^^^ 
«  tmtU  Jutb  dibt  §r  dehtijbmll  ht  r^ifid^  faidg  mnd  Jatitftd,**     3  4^  4  W.  ft  M*  c.  14.  f.  4. 

7.  In  a  fubfequent  cafe,    however,   teftator  made  a  general 
charge  of  debts  upon  his  real  eftate,  exempting  his  perfonalty. 
He  then  devifed  a  particular  eftate  to  truftees  for  the  payment  of 
them,  excepting  liis  capital  manfion-houfe.     The  Matter  fold  the 
whole  eftate,  not  excepting  the  manfion-houfe,  under  a  decree  ^ 
and,  on  the  title  being  referred  to  the  Mafter,  he  reported  that  a 
good  title  could  not  be  made  to  the  manfion-houfe.      On  an 
exception  to  his  report  the  foregoing  cafe  was  cited  to  (hew,  that 
a  devife  for  payment  of  debts,  though  out  of  rents  and  profits 
only,  took  the  cafe^out  of  the  ftatute  of  fraudulent  devifes.     But  Statutet 
liord  Thuriow  faid,  he  was  not  aware  that  a  gift  of  the  eftate  for  JJiir^icon- 
the  payment  of  debt^,  in  a  manner  which  would  not  anfwer  the  ^rned  liber. 
purpofe,  was  fuch  a  devife  as  would  take  the  cafe  out  of  the  ally,  and  be* 
ftatute i  that,  if  the  Mafter  reported  that  the  debts  could  not  be  ^^^l^*^ 
paid  by  the  means  provided  in  the  devifci  he  (hould  order  rlie  f^d. 
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in  Kintfton  eftate  to  be  fold,  notwithftanding  the  ftatutei  and  (hould  conGdef 

V.  Clerk,       ^^  £q  fgf  as  fraudulciit.     Hughes  v.  Doulben.  2  Bro.  Ca.  Ci.  614. 
»Aik.  »05.  o  »  T- 

Whether  money  raifcd  out  of  the  rents  and  profits  under  a 
charge  ihall  be  legal  or  equitable  afTets^  fee  the  references  ia 
fee.  t.  //.  7.  y«/r«, 

svmer46».  ^Q.  c)  Salc  of  Latids  good,  where  made  by  furviving 

Executor,  Truftee^  &c. 

li^R.  Hargtave^  In  note  2  to  Co.  Lift.  1 13.  tf.,  after  obfervin^, 
^*'  that  the  diftin£tion  taken  by  Lord  Coke^  between  one  dtoifag 
that  his  executors  Jball fell  landy  and,  devifing  lands  to  be  fdd  bj  his 
executors,  viz.  that  the  former  devife  pafles  no  eftate,  but  merely 
a  power,  but  the  latter  gives  an  intcreft,  has  the  appearance  of 
too  curious  and  overfirained  a  refin^ement,  fuch  as  rather  confifts 
in  the  formal  arrangement  of  words  than  of  anj  thing  fubftantial; 
and,  after  referring  to  cafes  againft  the  diftindion,  proceeds 
to  fupport,  by  a  train  of  argument  and  authorities,  the  opinion, 
that  fuch  a  devife,  even  confidered  as  a  mere  authority,  yet,  when 
made  to  executors  eo  nomine,  will  go  to  the  funrivor,  by  reafon 
that  it  is  annexed  to  their  office^  and  characler^  which  itfclf 
furvives. 

8Vi»er46».  (R.  c)   At  what  Timc  the  Sale  may  be  made;  and 

in  what  Cafes,  if  not  fold,  the  Heir  may  enter. 

I .  IV/f  ^*  Hargrove,  in  the  latter  part  of  note  2,  to  Co.  Liti*  i  ij.a. 

^'^  obferves,  that  Lord  Coke  takes  it  for  granted,  that,  if 
there  be  a  devife  to  ^.  for  life,  and  that,  after  his  deceafe,  the 
lands  fliall  be  fold  by  the  te(lator*s  executors,  they  cannot  fell  the 
reverfion,  but  muft  wait  until  the  death  of  the  tenant  for  life ; 
and  that  the  cafe  there  cited  from  Bro.  Abr.  Devife,^.  i.  coan« 
tenances  tliis  Opinion,  fiut  the  annotator  informs  as,  that,  in 
one  report.  Judge  Haugbton  argues,  that  the  words  *'  sfier  tie 
^*  iiceafe  of  the  tenant  for  life*'  mean  only  to  mark  the  determina* 
tion  of  his  eftates,  and  not  to  limit  the  time  for  falc;  and  there- 
fore, that  a  fale  may  be  mad<?  in  his  lifetime  'y  and  that^  ta  an- 
other. Judge  Clench  exprefles  himfelf  almoft  to  the  fame  pttrpofe, 
Q.Bulft.  I25«  Godb.46.  (both  cited  8  ^/n.  469.  ^/.  7.  and  fide 
note.)  And  he  adds,  that  there  is  alfo  a  cafe  againft  LordCslria 
2  Leon.  220.  and  that  the  point  is  doubted  in  Cro»  Car.  382.  Sec 
jPow^  on  Dev.  302. 

2.  Teitator  devifed  lands  to  his  wife  for  life,  and  afterwards 
to  truftees,  for  2000  years,  in  truft,  by  and  with  the  confent  and 
dire^ion.of  his  nvife  in  writing,  to  raife  a  fufBcient  fum  for  dif- 
charging  his  debts.  Held,  that  the  tt^rm  (hould  take  place  of  the 
nvife^s  Ufe-eftate,  though  given  fubfequcntly,,  it  being  for  payment 
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of  debts,  and  the  fentence  *'  in  fuch  manner  as  the  vjlife  JbouH 
**  iire&i*  intending,  that  the  money  fliould  be  raifed  in  the  mdft 
convenient  method  to  her,  either  by  mortgage,  or  otherwife. 
Hidotit'r.  Dowding  i  AtL  419.  The  Reporter  ftates,  that  the 
fame  was  created  <*  to  take  place  from  the  da)  of  the  teftator's  deaths*^ 
bat,  from  Mr*  Sander/s  note  i.,  it.  419.,  it  appears,  that  thefe 
words  are  not  in  Reg.  Lib.  See  Carter  y.fame^  ftated  (Y.  d), 
fee*  I.)  //•  i.^/upra,  and  references. 

At  what  time  Portions  Ihall  be  raifed,  fee  Portiom  {fi)ypofl* 
In  what  cafes  the  Heir  fliall  be  entitled  to  the  Intermediate 
Profits,  fee  (O.  h)ifup.fec.  2.^  Land,  po/f.  (A.) 

(S.  e)  Sale  dircdied  or  compelled  by  Equity,  none  >^"^47<^ 

being  appointed  to  fell. 

n^ESTATOR  derifed  all  his  real  and  perfonal  eftate  to  be 
'**  fold  for  payment  of  debts,  without  dire£king  who  (hould 
fell,  and  appointed  the  defendant  executor.  Lord  Hardvncke 
was  of  opinion,  that  the  executor  was  the  proper  perfon  tb  fell  off 
the  real  eftate,  if  the  perfonalty  ihould  prove  infufficient;  in 
which  cafe  he  decreed  a  fale,  and  that  the  executorSj  and  the  heir 
ihould  join  in  it.     Blotch  v.  JVilder^  i  Atk*  420.  1 

Whether  the  Produce  of  fuch  Sale  (hall  be  legal  or  equitable , 
Aflets,  fee  Executor  (G.  a.  5),  C^r.  poft.  Sand,  note  i,  in 
I  Atk.  420,  Co9f%  note  a,  in  a  P.  H^.  416,  a  Fonb.  Tr.  <f 
Eq.  401— 2, 

{X.  e)  Money  direfted  to  be  laid  out  in  Land,  and  ^^"^47^ 
vice  vtrfd.    How  conftrued  in  Equity, 

See  Landy  pofl.  (A.) 
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Dilapitiattonfif.  [  d  3 


Cafes  relating  thereto.  ^vmer^i. 

I.  AN  adion  for  dilapidations  of  a  prebendal  boufe  may  be 
^^  maintained  by  a  fucceeding  prebend  againft  his  predeceflbr. 

Radeliffe  T.  Dvjley^  2  Term  Rep.  B.  R.  630, 

2.  The  ftatutes  of  the  church  of  Ely  provide,  that  the  receirer 

Iball  require  the  prebendaries  to  repair  thw  hottfes  when  secef« 


(aryi  and  upon  their  defau1t|  repair  them  at  their  cofta;  but  the 
.  materials  are  to  be  fupplied  out  of  the  funds  of  the  church,  and 
the  workmanfhip  only  to  be  borne  by  the  prebendaries.  On  a 
^ueftion  whether  the  fucceeding  prebendary  (hould  recover  aga'inffc 
his  predeceflbr  the  full  value  of  the  repairs,  or  the  amount  of  the 
voikmanfliip  only  ?  The  court  thought  he  (hnuld  recover  only  the 
latter,  the  church  fupplying  the  materials.    lUd. 


CD]  Witamttit^. 


«vh«4gg>    (A)    What  arc,   and  the  Effea  thereof.     And 

Pleadings. 

TTARRISONf  as  chamberlain  of  the  city  of  London^  levied  a 
•*^  plaint  in  the  (hcriff's  court  there  in  a  plea  of  debt  for  6oo  A 
againft  defendant  for  not  ferving  the  office  of  (herifF,  having  been 
duly  nominated,  bSc,     The  defendant  pleaded,  \Jiy  the  corporation 
a£i,  13  Car,  2.  fiat.  2.  c.  x*  feEl.  I  a.  and  further  pleaded  the  tole- 
ration a£^,  1  Jr.  isf  AL  c.  18.;  that  the  office  of  (hcriflF  was  within 
the  former  a£l,  and  that  he  had  not  within  one  year  next  before 
tbi /aid  pretended  eleffion  taken  the  facrament  cf  the  Lord*s  /upper  ac* 
carding  to  the  rites  of  the  church  g/*  England,  nor  had  ever  ^  nor  cmJdbe 
in  eonfcience  take  the  fame,  nor  was  he  bound  by  law  fo  to  do,  of 
which  the  liverymen  of  the  city  had  due  notice  before  the  time  of 
the  eledion,  and  by  reafon  of  the  premifes,  tsfc.  the  faid  livery- 
men "wtxt  prohibited  from  electing  him  to  the /aid  office  i   and  he  was 
di/abled,  and  utterly  incapable  of  being  eie^ed  to  be  one  of  the 
(heriffs  of  the  faid  city  of  London^  and  thereby  the  faid  fuppefed 
eleElion  was  void.     Replication,  fetting  forth   5  Geo.  i.  c.  <^.  j  i* 
for  quitting^  and  efiablifhing  corporations.     Demurrer  inde^  joinder, 
and  judgment  for  the  plaintifl;  which  was  affirmed  upon  a  writ  of 
'       error  to  the  court  of  huflings  of  Common  Pleas  in  the  city  of 
^  London.     But  upon  a  fpecial  commiffion  of  error,  direded  to  five 
judges,  thefe  judgments  were  unanimoufly  revcrfcd  after  three 
^  arguments,     A   writ   of  error    being   brought  in    Dom.  Proc^ 
the  following  queftion  was  put  to  the  judge.)  **  Whether,  upon 
**  the  fa^  admitted  by  the  pleadings  in  the  caufe,  the  defendant 
«*  is  at  liberty,  or  (hould  be  allowed  to  objed  to  the  validity  of  hi$ 
««  ele^ion  on  account  of.  his  not  having  taken  the  facraqient  ac- 
<<  cording  to  the  rites  of  the  church  of  England  within  a  year 
<«  before,  in  bar  of  this  a£tion  ?**    Six  of  the  remaining  judgeSj 
Pirr(^%  B.  diffknt..^  delivered  their  opinion   in   the  affirmatiref 
whereupon  the  judgmient  giyen  by  the  commii&onen^  delegates 
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wat  affinned.  SirTbonuts  Harrifan^  CiamMain,  Sec.  ir.  Evans, 
Cowp.  3^3.  2  Burrfs  EccL  Lanv,  157.  6  Bro.  Par*  Ca.  \Zi. 
Dr.  Fumeaux^i  Letters  to  Judge  BJackftoMt  ad  Jin. 

For  more  of  Difability  in  general,  fee  jtlien,  Condtiion,  Enfant, 
Rjscufant,  Outlawry,  and  other  proper  titles. 


m^mmmt^ 


SDifcett.  c  A  3 


(H.  2)  Proceedings  and  Pleadings,  g^'^49y> 

A  Writ  of  difceit  to  rererfe  or  fet  aGde  a  fine  and  recovery.  Motion  for 

^^  which  were  levied  >and  fuffered,  tempore  Car.  i.,  of  Jands  held  ?^'*!^**' 

in  ancient  demefne,  which  ought  not  to  have  been  done,  fuch  fctteAB^V* 

lands  being  only  pleadable  by  writ  of  right  clofe  in  the  court  of  lecovery  in  ^ 

antient  den^efne.  The  defendants  confefs  the  declaration  and  writ  ^'^'  ^f^. 

oif  difceit  to  be  true  by  their  plea,  and  the  Attorney-General  who  a^^r^ 

fues  for  the  king  remits  the  damages^  and  then  it  was  moved  for  which  wort  1 

judgment  for  the  king,  and  a  rule  to  (hew  caufc  was  granted,  Jjj2i7^ 

which  was  afterwards  made  abfolute.    Mich.  %%  G.  2*  2  JTilf  17*  mtim. 

Rexr.  Serjeant  Mead,  tsf  aL  ,'  The»aioii 

mm  brought 
in  the  king*!  name,  at  lord  of  the  in»oor,  tgaioft  the  foucheey  iv^rrSnf »  ^t  the  locoftry  was  had  to 
ber  ofcy  whtch  (he  ia  her  plea  confefled ;  and  the  Attoniej-Geneiil,  for  the  king,  confaitcd  to  enter  a 
mili  frtftfui  for  the  damages.  But  the  court  Aid,  that  it  feemed  to  them  necefltry  that  the  demandant 
mid  tenant  ought  to  be  before  the  court)  and  not  merely  the  Youchce,  who  did  not  appear  to  be  t^m  f  «t 
ujt  otherwife  than  by  her  own  acknowledgment,  elfe  judgment  might  be  given  to  reverie  a  recovery  of 
bod  in  frank*foe»  and  fo  turn  it  into  ancient  demeihe  by  collufioo  between  the  lord  of  the  manor  and 
the  Toacbee,  without  hearing  the  principal  partiei»  demandant  and  tenant.  Whereupon  it  wat  agrcod  10 
bring  a  new  writ  againft  the  df  mandaot>  teaaotf  and  vouchee*  The  King  v.  H«dlow,  Mich.  iS  O*  3« 
BlackfL  iiyo. 

For  more  of  Difceit  in  general,  fee  ASians,  and  other  propqr 
titles. 
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M  to  difcontlniiaiices  in  general,  and  tlidf  satoi^  fte  MkA] 
note  I.    Co.  Litt.  325*  a. 
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•x.\  . 


488  2:)tTcontfnuancf. 

tvaajit  (A.  2)  What  AGt  or  Thing  is  a  Difcontiouance,  is 

refped  of  the  Perfons  making  it. 

See  the  following  notes  of  Mr.  Butler* 

As  to  difcontinuances  made  bj  ecclefiaftical  perfons,  n^  !• 

Co,  Lift.  3^5*  ^• 
As   to  difcon^iuuanccs   made  by  perfons  feifed  jure  uxorit^ 

note  'U  ibid. 
As  to  difcontinuances  by  tenants  in  tail,  with  refpeA  to  their 

ilTuei  note  4.  ibid.  326.  b. 
As  to  alienations  by  tenants  in  tail,  with  refpefl  to  the  rerer« 

fioner,  note  5.  ibid.^^l'j.  a* 
As  to  alienations  by  tenants  in  tail,  with  refped  to  thofe  ia 

remainder,  note  6.  ibid.  327.  a. 

tTmatsis.  (B)  What  CoDvefance  will  work  a  Difcontinuance. 

« 

y  See  ButJ.  note  i.    Co.  Lkt.  330.  tf. 

For  more  of  Difcontinuance  in  general,  {t^  Baron  and  Fem^ 
Fine^  Jomtrefs^  Perpetuity^  Comvton  Recovery,  Remainder,  ana 
other  proper  titles* 


^p    I.-     ..    I., , 
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sviiier  S36'  (A)  Bill  of  Difcovcry.    Good.    In  what  Cafes  la 

general. 

I*.  X1I7  HERE  a  bill  is  for  difcovery  merely,  you  cannot  move  to 
■  ^    difmifs  for  want  of  profecutionf  but  can  only  more  for 
an  order  on  the  plaintiff  to  pay  defendant  the  cofts  of  the  fuit  to 
be  taxed,     i  Ati.  286.     Woodcock  v.  King,  Jan.  1738. 

2.  BiU  will  not  lie  for  a  difcovery  in  aid  of  the  ecclefiaftical 
courts,  becaufe  they  can  compel  a  difcovery  tbemfelves*  l  Atk., 
aSd.     Dun  Y.  Coates  and  Baiguy,  Nov*  1738. 

3.  Where  a  bill  is  brought  for  difcovery  of  effe£ls  belonging 
to  a  bankrupt's  eftate,  which  were  concealedi  the  court  would  not 
fttfltr  the  defendants  to  lopk  into  their  depofitions  tJktn  before 
the  commilBoners,  in  order  to  make  their  anfwers  conCftent. 
l\Atk.zZg.    Boden  and  others  y.  Jl^elfyw  c^nd  ctbers,  HU*  1747- 


4.  Every  heir  at  law  has  a  right  to  a  difcovery  by  what  means,  > 
and  under  what  deed,  he  is  difinherited ;  and  alfo  to  have  deeds 
and  writings  produced  and  lodged  in  proper  hands  for  his  infpec- 

^  tion,  and  this  before  he  has  eftablifhed  his  title,  and  to  remove 
terms  out  of  the  way,  which  might  prevent  his  recovering  poflef* 
fion  at  law.  i  Atk.  539.  Harnfon  v.  Soutbcoti,  July  I75X« 
2  Vif.  389.  S.  C. 

5.  Bill  for  difcovery  and  for  perpetuating  the  teftimony  of  wit* 
nefles.  Plaintiff  (truck  out  the  difcovery  and  all  the  reliefs  but 
in  praying  procefs,  prayed  that  defendant  might  abide  fuch  order 
and  dtcree^  as  the  court  (hall  think  proper  to  make.  Demurrer 
allowed,  for  it  is  praying  relief  as  well  as  difcovery.  3  Ath  439. 
Rofey.  GanfiiL     March  1746. 

6.  One  merely  a  witnefs  cannot  be  made  a  defendant  for  dif- 
covery of  what  he  is  examinable  to,  unlefs  he  is  interefted. 

1  Vef.  426-     Plummer  v.  May.     March  1 749-50. 

7.  Difcovery  in  equity  is  not  confined  to  the  rule  of  law  for 
infpefting  books :  the  lord  of  one  manor  may  in  equity  have  leave 
to  infpe£t  the  books  of  the  lord  of  another  manor,  but  not  at  law. 

2  Vif*  6^o.     Anon.    Trin.  1755. 

8.  Bill  lif  s  for  a  difcovery  in  aid  of  an  adion  of  covenant,  not« 
withdanding  a  claufe  in  the  articles,  that  difputes  (hould  be  re* 
ferred.     2  Vef.jun.  129.     Mitchell  yt,  Harris.    May  1793* 

9*  Where,  in  a  fuit  for  tithes,  the  title  to  the  re&ory  is  in  ifiiie^ 
to  a  crofs  bill  praying  a  difcovery  of  the  title,  the  re£tor  cannot 
demur,  although  no  other  title  is  fet  up,  but  muft  make  the  dif- 
covery prayed,  i  Anftrtethet's  Rep.  i.  Bowman  and  others  v« 
Lygon  and  others^  Eqft.  32  G.  3. 

10.  A  bill,  for  difcovery  of  money  won  at  play,  by  a  common 
informer,  will  not  lie^  till  he  has  commenced  fome  fuit  which 
fupports  that  character,  1  Anflrutbers  Rep.  5.  Mynds.  Francis^ 
Baji.  32  G.  3, 

1 1.  Bill  for  difcovery  of  the  (ituation,  and  extent  of  plaintiiPs 
l^lebe  lands,  which  had  been  confounded  with,  and  thrown  into 
lands  of  the  defendant,  by  the  perfons  under  whom  he  holds :  the 
anfwer  defcribed  portions  of  glebe  lands  in  defendant's  pofie(Bon» 
*'  as  appears  from  a  plan|  or  map,  and  rental  or  particular  of  his^ 
**  defendant's,  eflate  amongft  his  papers.**  On  motion,  defend- 
ant was  ordered  to  produce  his  documents^  1  Anjlruther*s  Repm 
259.     Potts  Y.  Adair ^  Trin.  33  G.  3* 

12.  Bill  lies  to  have  difcovery  of  the  con(iderationof  afecurity» 
alleged  to  be  given  for  money  loft  at  play,  and  to  have  it  delivered 
up.  Demurrer  over-ruled.  '^  Anftruther^6'^^.  Andrews  v.  Berry^ 
Mich.  36  G.  3.     2  Anfiruther^  5 1 9,  t$,  P. 

13.  Bill  for  an  account  of  goods  landed  at  a  ceruin  quay,  the 
plaintiff  claiming  a  right  of  tollage  by  prefcription.  Defendant 
denied  plaintiff's  title,  and  refufed  to  difcover  the  goods.  Court 
held,  that  he  was  not  compellable  tilt  plaintiff  had  eftablifhed  hit 
ri^bt  at  law?    4^1^  6\%^    NortbUi^h  v*  Lufcomie.    1763* 


<^y^si8.  (B)   Bill  of  Difcoyery  allowable,  in  what  Cafci. 

Where  it  will  fubjedt  a  Man  to  a  Penalty,  or 
Forfeiture. 

1. 1  F  a  bin  be  brought  to  difcover  whedier  A.^  under  whofe  will 
^  the  defendant  claims^  was  a  papift  at  t)ie  time  of  purchafing 
from  plaintiflTs  anceftor,  the  defendant  U  not  bound  to  difcorer^ 
but  may  plead  the  ftatute  iiii  iiW^'^.  i  Atk.  526.  Smib  n 
Mead.     March  1736. 

2.  If  a  bill  be  brought  againft  A*  and  ^.i  to  difcover  whether 
A*  ^nd  his  wifC)  under  \^hom  he  claims,  were  not  papifts,  B.  wbo 
purchafed  from  Af  is  not  obliged  to  difcover.  i  Atk.  528*  Hwr^ 
ffifon  V.  Soutlfcote*     July  1751.     2  Fff»  389.  S.  C. 

3.  A»  gave  a^  bond  to  jB.  tO  pay  800/.  per  annum  whilft  he^  or 
any  perfon  in  truft  for  him,  holds  a  certain  office.  B,  fues  on  the 
bond.  A.  brings  a  bill  for  injunAion.  B»  files  a  crofs  bill  to 
difcoTer  whether  C  does  not  hold  the  office  in  truft.  A,  infifted 
by  anfvrer,  that  he  was  not  bound  to  difcover  what  would  fubje£k 
him  to  the  incapacities  of  the  feveral  ads  to  vacate  a  feat  in  par«* 
liament  on  ^.  ineinber's  accepting  a  place*  He  is  not  obliged  to 
make  (he  difcovery.    3  Atk,  276.    Honeywood  ▼•  Sclmnn,  Dec* 

1744. 
4*  Bill  for  a  difcovery  whether  the  defendant  had  not  contri^ 

buted  to  the  expence  of  a  fuit  to  try.  a  general  queftion  againft  the 

plaintiffii.     It  appeared,  tl^2t  no  general  right  could  be  bound  by 

that  fuit*    Demurrer  allowed*     i  Anfiruther,  158*    Tie  Majtr^ 

ifc,  of  London  v.  Aw^lfif*  Feb.  HiL  33  6.  3. 

5*  Bill  for  difcovery  of  goods  received  by  the  defendants  as 

?igent$  for  the  plaintiffs,  (gating  fuch  difcovery  to  be  neceflary  for 
upporting  a£iions  at  law  intended  by  the  plaintiffs  to  be  brought 
for  recovering  the  value  of  the  goods*  Ihe  defendants  pleaded^ 
that  the  plaintiffii  were  alien  enemies fZnd  the  plea  was  allowed^ 
a  Anfirutier,  46a*  DmJfigny  v,  DavtdUn  ind  ^ierif  Truh 
34  G.  3*  .  .  ^ 

6.  Bill  for  difcovery  and  relief,  00  9  Anfi.  for  penalties  againft 
the  winner  of  more  than  le  /.at  play*  The  plaintiff  did  not  ftate 
himfelf  to  have  been  the  }ofer,  nor  (hat  three  months  had  elapfed 
before  the  bill  filed,  which  is  required  by  the  flatute  before  a  fuit 
pan  be  inftituted  by  a  common  informer*  Dei^urrer  allowed* 
9  An/hutber^  504,    Hud^  v«  Ikwi%  Miclh  3jf  G«  3* 

Vide  tit.  Demurr^r^  Plea* 

sv!«v544..  ^p)  Bill  of  Difcovery  agaioft  Purchaiert. 
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(E)  Bill  of  Difcovery  by  Purchafers.  svuier  545. 

ft 

Vidf  tit.  Pleat  furchafer. 


(I)    Bill  of  Difcovery  againft  Counfellors^  At-    »viii»s4y> 

tornies,  Gfr. 

^OUNSEL  have  a  right  to  drafts' as  precedents,  but  nof  to  de? 
^^  tain, them,  where  either  party  n^ay  have  a  benefit  from  the 
|nfpe£kion  of  them.     2  Ath  214.     Stanhope  ▼•  Robertu     1741. 

(K)  Between  Landlord  apd  Tenant.  >^"»54«* 

TxEMURRER  lies  to  a  bill  for  difcovery  of  an  affignment  of  a 
^^  leafe  without  licence,  if  the  bil)  does  not  exprefsly  waive  the 
forfeiture*     1  Vef.  56.     Lord  Uxbr^ge  v.  Siaveland,   Nov,  1747* 

(Jj)  BUI  of  Pifcovery  by  or  againft  a  Jolntrefs*      tying  54^. 

FiJ^  tit.  Dpt^^r.    riVf(A). 

(M)  Of  Deeds.  »viag5S9> 

I,  pILL  for  difcovery  of  title  deeds,  and  relief.     Demurrer 

^  allowed,  there  not  being  any  affidavit  annexed  to  the  btll^ 
that  the  deeds  were  not  in  the  plaintiff's  cuftody,  3^i.  17. 
^fioft.     Dec   1743. 

2.  A  joiiitrefs  muft  produce  her  jointure  deed,  and  a  purchafer 
his  purchafe  deed,  that  it  may  be  feen  whether  the  lands  they 
claim  are  comprifed  in  the  deeds*  3  Ati*  302.  Afion  v.  Afl^^n 
JUL  1745. 

3*  Any  perfon  in  pofleflion  of  an  eftate,  as  tenant  or  otherwifc» 
may  bring  a  bill  to  difcovcr  the  title  of  a  perfon  bringing  aa 
cjedment  againft  him,  to  enable  him  to' make  a  defence,  i  Fe/^ 
248.     Metcalfe,  Hervey*     June  1749. 

4.  Bill  fet  out  a  title,  and  that  certain  old  tenns  were  ftanding 
put.  Defendant  did  not  plead  thereto,  but  fet  qp  a  title  inconfift<i 
cm  with  the  plaintiff's :  Exceptions  to  the  anfwer  for  not  fetting 
out  what  deeds  and  writings  defendant  had  relating  to  the  title. 
IJpon  exceptions  to  the  Mafler's  report,  the  court  faid,  «  Ton 
^*  cannot  pray  a  difcovery  of  deeds  and  writings  relating  to  tlvs 
*<  defendant's  title  \  if  there  was  any  charge  in  the  bills,  that  de« 
'<  fendant  had  in  his  power  any  deeds  and  writings  relating  to 
«<  plaintiff's  title,  the  defendaqt  muft  anfwer  iX^  2  fV*  445* 
BiuUn  V.  Dore.    July  1752.  ' 
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5.  A  Ton  is  not  entifled  to  a  difcoverj  of  a  fettlemeift  againft 
his  father  of  courfe,  but  muft  flicw  reafons  for  it.  Arntl.  154* 
Lord  Lempjler  t.  lAfd  Pomfret.     1752* 

Vidi  tit.  Demurrer* 

t9\na$^  (NJ  Bill  of  Difcovcry  to  bring  Adions. 

1.  T  tPON  a  quan  impedit  brought  againft  the  plaintiff,  he  filed 
^  his  bill  to  difcover  whether  the  clerk»  prefentcd  to  him  by 

the  defendant,  had  not  given  a  general  bond  of  reGgnation,  in  or- 
der to  fet  up  that  bond  as  a  defence  at  law,  for  having  refufed  him 
snftittttion.    Demurrer  on  account  of  the  illegality  of  the  bond. 

2.  That  the  difcoverr  was  immateriaL  Demurrer  oTcr-mled. 
I  Bro.g6.  Bijhop  tf  London  v.  Fytcbe^  Trin.  1781.  But  fee 
3  Burn*!  EceL  Law,  337. 

2.  In  a  bill  of  difcovery  to  fupport  an  zGtion  by  a  common  in- 
former for  money  won  at  play,  it  is  fufficient  to  ftate,  that  the 
defendants  or  fome  of  them,  for  the  benefit  and  dn  the  account  of 
all,  played  and  won.  It  is  not  neceflary  to  ftate  the  nature  of  the 
adion  brought ;  it  is  enough  to  fay,  that  an  a£^ion  was  broaghton 
the  ftatote  9  Ann.  to  recover  the  money,  and  (hew  by  the  fa£ls, 
that  an  adlion  on  the  ftatute  lay.  3  Anftrutber,  843.  Cowan  r« 
nUlifs,  HU.  21  G.  3. 

tvmef  is^.  (O)  Bills  of  Difcovery.     Relating  to  Marriage  and 

Marriage-Settleoient. 

Vide  tit.  Demurrer^ 

^^"^ssi"    (P)  Bill  of  Difcovery,  of  what  Eftate  a  Man  has. 

DlLL  dated  that  A.  B.  died  above  20  years  ago,  feifed  in  fee  of 
*  ^  a^meffaage,  leaving  the  plaintiff  his  heir  at  law.  The  widow 
continued  in  pofleffion  of  the  premifes  till  her  death  in  1789,  and 
her  daughter  the  defendant  has  continued  in  pofleffion  erer  fince. 
The  bill  fuggefted,  that  the  defendant  claimed  under  fome  deed,  or 
derife  from  the  anceftor  of  the  plaintiff,  and  prayed  a  difcofery  of 
her  title.  Demurrer  allowed.  3  An/lrutber,  709.  Muibe  ^ 
Smtbi  Eaft.  36  G.  3. 

«^"^5S4.  (  Q^)  Bill  of  Difcovery,  relating  to  Sea  Affairs,  and 

Companies  trading  into  Foreign  Parts. 

For  more  of  Difcovery  in  general,  fee  Demurrer^  Ptea^  Pur^ 
chafer^  and  other  proper  titles. 
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(A)    Difcount  or  Stoppage  or  fetting-off  mutual  'yfagsifc 
Debts  one-  againft  another.    Allowable  in  what  (<)  r^ 

Cafes  (<?).  Del*,l«*r 


/ 


ac 

tor 
(E.«),jiLi4- 

!•  A  Debt  barred  by  the  ftatute  of  limitations  cannot  be  fet  off.  Rentfi^tAv. 

*^  If  it  be  pleaded  in  bar  to  the  a£lion,  the  plaintiff  may  reply  ^.'•^ 
the  ftatute  of  limitations.     If  it  be  given  in  evidence  on  a  notice  of  ^/g*.  ^^ 
fet-off,  it  may  be  objedled  to  at  the  triaU     BulL  NLPn,  i8o.  Str.iirc* 
For  the  obje£t  of  the  ftatute  being  to  prevent  circuity  of  aAion, 
tuch  debt  only  (hall  be  allowed  to  be  fet  off  for  which  an  a&Ion 
could  be  maintained.     £fpin.  Ni.  PrL  239.  « 

2.  At  the  trial^  an  indorfement  was  made  on  the  back  of  the  re-  S.  C.  Pn6t 
cord  that  13  /.  was  due  to  the  plaintiff  for  rent,  but  on  balancing  the  ^^'C-P. 
accounts  there  appeared  due  to  the  defendant  13/.    The  court  *  ^* 
lield  this  to  be  according  to  the  intent  of  the  a£l,  and  that  it  was 

a  good  verdiA.     CtaU  v.  Chapman^  Hil.  3  G.  2*  Rep.  Caf.  FraSi. 
C.  B.  65. 

3.  Aflion  for  goods  fold  and  delivered,  \^c.  The  defendant 
in  difcharge  of  the  debt  offered  to  give  In  evidence  a  bond  for  per- 
formance of  covenants  under  the  ftatute  2G.  2.  SedperEyre^ 
C.  J.«»The  ftatute  does  not  extend  to  debts  of  that  nature ;  it 
does  not  intend  that  the  penalty  (hall  be  given  in  evicfence,  but  the 
principal  with  the  intereft  only.  Beck  v.  Timtrell,  HiL  5  G.  2. 
3  Kely.  59. 

4.  At  common  law  before  the  a£ls,  (2  C^  3  6. 2.)  i(  the  plain-  The  djf 
tiff  was  as  much  or  even  more  indebted  to  the  defendant  than  the  •^««hc  ^ 
defendant  was  indebted  tahim,  yet  the  defendant  had  no  method  loyI  i^J. 
to  ftrike  a  balance;  he  could  only  go  into  a  eourt  of  equity,  for  wicke,c.  T. 
doing  what  is  moft  clearly  right  and  juft.to  be  done.     The  ftatute  <^l»»«e<*w« 
a  G.  2.  c.  22.  was  made  to  anfwer  this  juft  and  reafonablc  end ;  ^X^^nt^ 
upon  which  ftatute  doubts  about  the  different  natures  of  debts  K.  B.,thac 
having  arifen,  the  8  G.  2.  r.  24.  was  thereupon  made,  the  5th  '^^^'^r 
feAion  whereof  is  a  general  provifion  without  exception.    Per  t,^m^h^ 
Lord  Mansfield^  Borr.  826.  hj  the  fer« 

mer  ad  hatt 
beea  fet  off  asabft  a  fpeciaHy  debt.  Boll.  Ni.  Pri.  179, 
Nalttnd  equity  fiyt,  that  croit  demtiide  fhouM  conpeniaie  each  other  by  deducing  the  lefs  fuui  fron 
the  frcacer,  and  that  the  dii!cT«rce  \\  the  only  Aim  which  can  be  juHly  due.  But  poficive  law,  fcr  tht 
taJce  of  forms  of  the  praeeedingf,  and  cootentence  of  trial,  hat  faid,  that  each  muft  Cue  and  recover  fe- 
^araiely  10  kpiratt  adiooi.  Where  the  nature  of  the  ^nployaent,  trantadlion,  or  dealtngt  occcirarily 
CjBnAitutes  an  account,  coofiftinf  of  reoetpti  and  payoieau,  debts  aad  ueditc,  it  Ii  certain  diatoaiy  the 
Wlaaoe  can  be  the  debt}  and  by  the  proper  forms  of  procccdingt,  in  cotirts  of  Jaw  or  equity,  the  balance 
«al/  cu  be  fscorcnd*    After  a  judgmcat  or  deciee  to  accouAt^both  partiea  are  equally  a6ton«    Where 

Cberf 
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tii^  were  matHal  4eUi  untonne^lei,  tht  hw  fald  they  flioaU  aot  be  fet  ofT;  bat  each  mod  foe*  Aai 
the  courti  of  equity  followed  the  Cinie  rulci  bectufe  it  wu  ihe  law  t  for  h*d  they  done  orherwife,  they 
tvottld  have  ftopped  the  courfe  of  Uw,  in  all  cafet  where  there  waa  a  mutual  demand.  The  natural 
ftnfe  of  mankind  waa  firft  (hoched  at  this  in  the  cafe  of  bankrupts,  and  it  was  provided  for  by  4  Ann. 
c.  1 7*  f*  !!•  and  5  G.  %,  c.  30.  f.  28.  This  claufe  muft  have  evety  where  the  fame  conftrudioo  and 
tSh3t9  whether  the  qiieftion  arifet  upon  a  fumfllary  petition^  or  a  formal  bill,  or  an  adion  at  law. 
Thefc  can  be  but  one  right  con  ft  ru  61  ion  ;  and  therefore  if  courti  differ,  one  muft  be  wrong.  Where 
there  was  no  buikruptcy,  the  injuftice  of  aot  fetting  off  (cfpectally  after  the  deaih  of  either  party)  was  la 
glaring  that  parliament  interpofed  by  1 G*  s<  c.  iz.  f.  13.  and  S  G.  a.  c«  Z4-  f*  $.  But  the  pfovi6<Hi 
does  not  go  to  goods  or  other  fpedfic  things  wrongfully  detained  t  and,  therefore,  neither  courts  of  hw 
nor  equity  can  make  the  plaintiff  who  fuea  for  fuch  goods  pay  firft  what  is  due  to  the  defendant^  except 
lb  far  as  the  goods  can  be  conftrued  aa  a  pledge,  and  then  the  right  of  the  plaintiff  it  only  to  Mdecaa. 
f^  Lord  Mansfield,  C.  J.    Burr,  aaao- 1. 

If  ^.  owed  B,  100  /.  and  B.  owed  jf.  too/.,  ftoppage  wu  no  payment j  at  law  nor  in  eqtuty,  ankfi 
BBder  fpccial  circumftancet,  and  in  dafe  of  mutual  demandr, '  where  the-  balance  only  waa  a  debt  due, 
and  thai  equity  interpofed  to  make  ftoppage  a  payment,  to  prevent  circuity  of  adion  and  mnltipticity 
af  fttitSf  which  is  not  favoured  in  law,  much  leila  in  equity.  By  the  Roman  law  a  fet-off  might  be» 
hut  not  by  our  law.  The  ftatutes  4  ^  ^  Ann.  c.  17.  f.  1 1 .',  5  G.  i.  c.  14.  f.  ii.y  and  5  G.  a.  c.  |0. 
£  %%.  eooccm  bankrupts  {  and  the  ftatniei  a  G.  a.  and  8  G.  2.  are  takea  from  the  dril  law,  and 
fiHiodad  U  jttftice.    J^tr  cut,  Wilf.  397. 

5.  Where  the  plea  is  of  an  equal  funii  there  the  zGtion  is  barred  ; 
but  if  it  be  for  a  lefs  fum  than  what  the  a£lion  is  brought  for,  there 
the  defendant  muft  pray  to  have  it  fet  off.  Cook  y.  Dixon,  B*  R. 
1735.     Bulk  Ni.  Pri.  11^. 

6.  A  notice  was  as  follows :  '^  Take  notice  that  you  are  in« 
<<  debted  to  me  for  the  ufe  and  occupation  of  a  houfe  for  a  long 
^<  time  held  and  enjoyed,  and  now  lately  elapfed.**  The  debt  in« 
tended  to  have  been  fet  off  was  for  rent  referved  on  a  leafe  by  in- 
denture, which  not  being  mentioned  in  the  notice  could  not  be 
given  in  evidence ;  for  if  this  had  been  (hewn,  the  plaintiff  might 
probably  have  proved  an  evi£kion  or  fome  other  matter  to  avoid 
the  demand.  Thefe  notices  fiiould  be  almoft  as  certain  as  declara- 
tions. Fowler  v.  Jones ,  Sittings  at  Wefttninjler,  HiL  8  G.  2* 
Bull.  Ni.  Pn.  l^9. 

S.CBamet  7.  In  replevin,  the  avowant  juftified  under  a  diftrefs  for  rent. 
450.  s.  P.  'pjjjg  plaintiff  at  nifi  prius  (having  given  notice  with  his  pl^a  in  bar) 
Fraine  Hil.  infifted  that  there  was  more  due  to  him  than  the  rent  amounted 
s4G.».  to,  and  Dennifon^  J.  refufed  the  evidence;  and  upon  motion  for  a 
^^'  .  new  trial,  the  court  held  that  a  G.  a.  did  not  extend  to  the  cafe 
T^^d\J  of  3  diftrefs  for  rent,  for  that  is  not  an  a£tion  but  a  remedy  with- 
Saft.  out  fuit ;  they  likewife  declared,  that  it  did  not  extend  to  detinue 

»7  O-  3^^  and  the  like  zGtion  of  wrong.  Abfalom  and  Knight,  Eafi.  16  G.  2. 
pm  oV^     C.  3.    Bull.  Ni.  Pri.  181. 

cafe  in 

Barnes  it  11  faid,  that  perhaps  by  way  of  fpccial  ^ei  tff  thesTOwry  plaintiff  nnlght  bare  pleaded  a  mofoal 
debt  of  more  than  the  rent.  But  a  payment  of  ground  rent  to  the  origioal  landlord  may  be  pleaded  ia 
bar  to  an  aTowry  }  for  there  is  a  difference  between  a  payment  and  afet-off,  the  former  may  be  pleaded 
to  an  avowry,  though  the  latter  cannot.     Sapsford  ▼.  Fletcher^  Hil.  3^  G.  |.  4  Term  Rep.  B.  R.  51X. 

i  I 

«  S.  P.  Croft      ^'  I^  ^^^  defendant  fet  off  a  debt  due  to  him,  fo  that  the  plain- 

v.FtAer»      tiff's  demand  be  reduced  under  40/.^  the  jilrifdi£{ion  of  the  fa- 

^^tr^'J'  pcrior  court  is  not  affefted  thereby.    PitU  v.  Carpenter,  Trio. 

Hwmd  V*  Hopkhu,  Dong.  448. 

p.  The 
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Ipl.  The  adignee  off  a  bankrupt  brought  an  afiton  for  irotk  and 
llabouT.  The  defendant  gave  notice  of  a  fet-oflF,  and  at  the  trial 
broved  a  negotiable  note  giveii  by  the  bankrupt  antecedent  to  his 
Dahkruptcy  to  5.|  and  S/s  hand  was  proved  to  the  indorfcment  to 
the  defendanti  but  no  proof  was  given  when  it  was  indorfed  ;  upon 
which  the  plaintiff  called  two  witneffesj  who  gave  ftrong  evidence 
to  (hew  that  it  was  after  the  bankruptcy;  however,  the  defendant 
had  a  verdiA  :  but  a  new  trial  was  granted,  becaufe  fuch  indorfee 
ought  not  to  be  in  a  better  coiidition  than  tlie  payeci  who  would 
only  have  come  in  as  a  creditor  under  the  commifTion.  Mnrcb^ 
affignee  of  Maj^  v.  Chambers^  Trin*  1 8  G.  2.  K.  B.  Bu/L  ^« 
Pri.  i8o. 

10.  To  an  zdtion  of  indebitatus  ajfumpftt  by  the  aflignees  of  a  Botioifu^ 
bankrupt,  for  goods  fold  by  the  bankrupt  to  the  defendant,  he  fcq»«ntcafc, 
pleaded,  that  H.  before  his  bankruptcy,  to  wit,  on,  fcf^.  was  in-  (b*  R")were 
debted  to  the  defendant  by  bond  in  lOo/.,  conditioned  to  pay  ^letriyof 
50/.,  which  exceeded  the  13/.  mentioned  in  the  declaration;  and  <*p»n|on>«hit 
upon  demurrer  it  was  holden,  that  the  aft  of  parliament  for  fetting  |^y  f^\  ^^, 
DflF  one  debt  againft  another  did  not  extend  to  aflignees  under  a  cT:bt  due  to 
commiffion  of  bankrupt,  and  that  in  the  prefent  cafe  there  were  ^V" '^^ 
not  mutual  debts;  for  wherever  there  are  mutual  debts,  there  rupt/for'the 
muft  be  mutual  remedies,  and  the  defendant  could  have  no  aftSon  aflignees  Are 
on  his  bond  againft  the  plaintiffs.     Ryall^  Knt.  and  otters,  ajftgnees,  iu^^•''^d 
T.  Larkin^  Mich.  20  G.  2.     1  IFsif,  155.  f«mi/w 

Sfflpeach  the  dccifion  in  i  Witf.  15$*  '*  that  the  ftatutei  of  fet'o/F  do  not  extenil  to  aHignees  under  a 
**  commi^on  of  bankruptcy/*  ai  againft  ibe  general  priadples  of  law,  judlce,  and  good  fenfe.  Ride- 
oat  and  another,  Affignee*,  Jfcc.  ▼.  Brough,  Titn.  14  G.  3.  Cowp.  133.  But  if  the  defendant  plead  a 
iet.oif  for  money  lent,  tec  to  the  plaintiffs  as  affignees  fince  the  bankruptcy,  and  an  acuiunt  dated 
with  thcm»  it  is  iU }  for  the  fubje^* matter  is  fuch  as  cannot  exlft  10  point  of  law ;  for  it  fuppoff  s  debts 
conti4^ed  by  the  affignees  in  their  political  chara^ier  as  fuch.  Taking  it  as  a  debt  due  from  them  in 
their  private  capacities,  there  cannot  be  the  leaft  colour  for  the  fet-offj  for  that  would  be  fetting  off  the 
debt  of  jf*  againft  the  debt  of  B.,  and  in  their  political  capacities  they  have  not  the  power  or  ability  of 
contrading  fuch  debts  to  charge  the  bankrapt*s  cftate.    Jbid, 

And  if  the  declaration  contain  counts  fur  money  due  by  the  bankrupt  before  the  bankroptcy,  and 
alfo  j>n  an  account  with  the  plaintiffs  of  money  due  to  them  as  affignees,  the  plea  of  fct-off  will  be  bad« 
if  pleaded  to  the  whole  declafation.    Ihid^'^Vidt  Lock  v.  Bcnoect,  1  Atk.  49. 

11.  The  defendant  pleaded  the  general  ifitie,  but  forgot  to  give 
notice  at  the  fame  time  of  a  fet-off*:  and  upon  motion  in  time» 
the  court  gave  leave  to  withdraw  the  plea,  in  order  to  deliver  the 
fame  plea  again  with  a  proper  notice  of  fet-ofF;  and  faid,  it  had 
been  done  fo  before.  Blackbourne  y.  Matthias,  Eqft*  20  G.  2« 
Sir.  1267. 

11.  A  motion  was  made  for  an  injun£lion  upon  the  following  s.c.  iVcf. 
cafe :  the  plaintiff  was  the  refiduary  legatee  and  furviving  executrix  '^*  37<* 
of  her  huft>and,  to  whom  C.  and  O.  had  given  a  joint  bond  for  the 
payment  of  a  fum  of  money.  C.  one  of  the  obligors  died,  and  the 
plaintiff  was  indebted  upon  her  own  private  account  to  0.,  who 
was  become  a  bankrupt.  The  plaintiff's  bill  was  brought  againft 
the  affignees  of  O.  for  an  injun&ion,  and  to  fet  off  what  was  due 
to  her  as  executrix,  againft  the  debt  due  from  herfelf  to  the  bank* 
ropt.  Lord  Hardwicke,  C.  denied  the  injundion,  and  as  to  the 
.  iet-off  fiudf  that  it  was  admitted  this  couid  not  be  done  at  law, 

nor 
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nor  did  be  know  of  any  like  inftance  there.  The  debts  are  doem 
difierent  rights.  The  a£l  of  2  G.  2*  c.  22*  /  i3«  does  not  com- 
prehend  this  cafe,  nor  is  it  within  5  G.  2.  for  prerenting  the  com- 
mitting of  frauds  by  bankrupts,  for  here  was  no  mutual  cxeitit 
between  the  parties.  Bljoop.\.  Churchy  December  1748.  3  Atl. 
691. 
(tf)  Tbeftat.  1 3.  To  debt  On  bond,  conditioned  to  pay  the  plalntiflT an  annuity 
S*9^'l*  of  10/.  a  year  during  his  life,  the  defendant  pleaded  a  fet-off, 

wovlda,  '  ^'^*  ^^^  ^^'y  ^^^*  ^^^  ^"^  ^^  ^^  plaintiff  on  account  of  the  faid 
that  if  after  annuity,  and  that  the  plaintiff  owes  him  more  than  60  L^  to  wit^ 
jodgmait  j|QQ  /^  On  demurrer  it  was  obje£ted,  that  the  cafe  of  aa  annuity 
^^^^^^  or  yearly  payment  does  not  fall  within  the  ftatute  8  G.  a.  r.  24* 
cxc«iite4  /  5.  concerning  fet-offs,  becaufe  the  zQ\axi  is  not  brought  for  a 
^^n"^*  fum  complete  and  certain,  but  for  a  part  of  a  growing  fum  payable 
MKocouruU  foi*  1^^»  whereof  future  payments  will  be  continually  becoming 
dKtfaiDHu  due:  then  if  the  Judgment  be  entered  for  the  remainder,  as  that 
^^^ttd"  a£l  directs,  it  paiies  in  retUt  juJicatamf  and  the  plaintiff  cannot  re- 
keachesaf-  coTcr  any  more  on  a  future  default  of  payment  on  the  fame  bond, 
fifncd  snd.  To  which  it  was  anfwered,  that  the  words  of  the  zGt  are  general, 
Auod»aft9x  2qJ  ^^^  Q^^  2^  2I1  cQn£ned  to  fums  certain*     And  it  was  obferred 

oa  thelodg"  by  the  court,  that  it  is  clearly  within  the  words  and  meaning  of  the 
ncatftati  a£l,  that  the  penalty  is  to  remain  as  a  fecurity  againfl  future 
be  entered  {yfcg^heg  Jn  this  Cafe  of  a  fct-off  pleaded,  as  much  as  it  would  have 
eflf  byxci-  done  upon  the  zfk  8  (^9  JP'.  3.  r.  x  i.  (a)  if  payment  had  been 
ibnofanjr  made  agreeably  to  the  dire^ions  therein  contained.  And  the 
tt^ul^"thc  P'~  ^^^  ^^^^"^^  8<>od.  Co/iins  y.  Coilins^  Eajl.  3a  G.  2.. 
piaindflT       Burr.  820. 

AaU  be  fttlly 

paid  and  fattificd  all  fach  collt  and  cbargei  of  fuch  execution,  then  the  body,  lands,  or  {oodt  of  the 
^defendant  (hall  be  discharged  of  fuch  (execution,  which  ihall  likewife  be  entered  upon  record.  But  yet 
in  each  cafe  the  judgment  Aall  remain  aa  a  further  fecurity  to  anf«ver  damagca  to  the  plaintiflT  for  fotnre 
Wnchcs;  upon  wUch  the  platntiiF  may  ha?ea/i.y«i.  on  the  judgment,  foggeiting  other  bfcacbcs, 
whereupon  there  fliall  be  the  Hkc  proceedings  at  was  in  the  a^ion  of  debt  upon  the  bond  for  afleffi??f 
damages  upon  fuch  brrachea;  and  on  payment  or  (atisfaftion,  as  before,  of  fuch  future  damages,  cofts, 
and  charges  as  afotcfaid,  aU  further  proceedings  Ihall  again  be  ftayed,  and  fo  tt'ui  futtks,  and  the  dc- 
fcndant,  his  body,  lands,  pr  goods  (hall  be  difcharged  out  of  execution  as  afortfaid. 

Mote  &is  ftatute  the  a^ual  payment  of  money  in  difcharge  of  the  demand  was  eza£kly  upon  tKe 
Ihme  foot  ai  dB  fct-oflP  of  a  debt  it  now  pui  upon  $  and  a  plea  of  payment  of  a  fvm  of  money  fofficicae 
to  difcha?gt  the  whole  demand  wu  juft  the  fame  then  as  a  fet-oflT  of  a  debt  large  enough  to  babace  the 
whole  demand  is  now }  that  is  to  fay,  it  was  a  full  anfwer  to  the  plaintifl^^s  demand,  and  he  could  have 
BO  judgfAent  at  ail  againft  the  defendant.  But  if  it  had  come  out  that  there  had  been  a^Jailure  of  pay- 
ment of  «ny  pan  of  the  piaintiflF*a  juft  demand,  the  plaintiff  would  have  been  entitled  to  take  bts 
judgment  for  the  whole  penalty,  (though  execution  was  to  be  Itayed  on  p^iyment  of  the  damages  already 
incurred,  and  cofts,)  and  this  judgment  for  the  whole  penalty  was  to  ftand  as  a  fecurity  to  anfwer  fotuie 
breaches.  But  the  payment  here  intended  was  to  be  an  aAual  payment.  For  ftoppage  or  tetkig  off 
debt  agaioft  debt  vat  not  then  equivalenc  to  aAual  payment  $  but  crofa  a^liona  moft  1  that  tim*  kave 
beca  brought  for  the  ufpeAive  mutual 'debu.    Per  Lord  Mansfield*  Burr.  824- 5. 

AiBon  for  14.  Indei^  ojfump.  for  40  /.  lent,  40  /*  had  and  received,  and 
moKitiffit  ^Qf^  i^xd  out  and  expended.  *  Defendant  pleaded  fcvcral  pleas* 
^d£^  it  one  of  which  was  a  fet'off,  namely,  of  a  penalty  of  200/:  incurred 
waaactempt*  by  the  non-performance  of  certain  articles  of  agreement  relating 

"ff^th!  ^'  '^  '^^  '^^^  ^^  *  ^^P*  "^^^  plaintiff  demurred,  and  for  caufc  (hewed 
•  former*'^  that  the  penalty  01  articles  uf  agreement  (which  founds  in  damages 
parcel  of  onlv*  and  is  not  a  liquidated  certain  debc  or  deoiand]  cannot  be 
sloth  bought        ^'  "^  ftt 
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fet  otfl     And  Lord  Mansfield  declared  it  to  be  moil  clearly  a  cafe  of  the  fims 
not  within  the  afls,  as  it  was  for  the  whole  penalty.     He  faid,  ^^^^t  ie 
that  he  eipcfted  it  would  have  been  put  upon  the  foot  of  fctting  ^SSr*thc 
oflF  the  fum  that  the  defendant  imagined  lo  be  really  due  for  the  b^ethat 
damage  fuftainedy  but  he  perceived  that  it  was  infiiled  that  the  ^'^^y^fw 
vhole  penalty  might  be  fet  off.     He  faid,  itis  clearly  mofl  unjuft,  prJffi„^  **. 
and  contrary  to  the  intention  of  the  acts  of  parliamenty  that  the  which  hU 
whole  penalty  fhould  be  admitted  to  be  pleaded  by  way  of  fet- off,  8»«««y  low* 
when  perhaps  a  very  fmali  fum  was  really  due  for  fuch  damages  vai^.  %in 
as  the  defendant  had  aftually  fuftained.     Hedriffe  v.  Hogan,  TriH,  the  court 
33  £tf  24  G.  2.     Burr.  1024.  ^«^<*'  !*»t 

you  miglic 
aj  well  fet  off  the  damages  which  you  are  eniUled  to  recover  for  a  battery ;  yon  (bould  bring  your  fpeckl 
a^ion  on  thecufe.     Fierman  v.  Hyett,  Mich.  3  G,  -}.   Biacicft   394. 

In  covenant,  the  defendant  pleaded  that  he  ha^  fulained  greater  damaget  by  reafon  of  the  bttacliea 
committed  on  the  p^rt  uf  ^e  piaioiiff  than  the  vaiue  of  the  damages  fuilained  by  rhe  defendant  oa 
account  of  the  brejches  alicg'd  ia  the  d?clara(iun  \  all  the  breaches  aHi^ned  in  the  plea  were  for  the  aoa* 
dc'ivery  of  allum  in  due  time.  The  plaintiff  demorred,  and  forcaufe  afli^ned  ihat  it  vva«  not  com* 
petent  in  the  defend  nt  co  plea  J  thcfe  dama({es  by  way  0/  (et  off.  Btr  Lord  Mansfieli^— The  ad  af 
p^riia.Tienty  and  the  reafon  of  the  thing,  lelare  to  mataal  debtt  only.  Thefe  damage)  are  no  debta ;  an 
indthhatus  ajfumffit  could  not  be  brought  for  theni.  Per  A(hhuk  ft,  J«— Debt>  to  be  fet  off  mult  be  fach 
as  an  indebitatus  affifmffit  will  lie  f^r.  And  per  Ai^on  md  Willea,  Tufticed — Cleedy  an  unliqu-dacedb 
demand,  or  uncertain  damages  cannot  be  fe:  off.  Hawlett'aod  another  v.  Strickland »  ILad.  14  Q«  ^ 
Cowp.  ^6.     VUtf'ufi^  pL  40. 

15.  Brown  brought  an  a£^ion   againft  Bajkervitle  upon  tvtrp  S.  C  and 
notes,  amounting  both  together  to  the  fum  of  30  A,  and  the  plain*  |'  *^- 
tifFhad  a  verdict  for  the  whole  of  his  demand.     BaJkervilU  had  in^anaafoa 
alfo  brought  an  a£tion  again  (I  Brown  for  11/.  18  J.  for  work  done  fot  ufe  and 
by  him  for  Brown^  and  this  caufe  was  tried  at  the  fame  fittings,  ^'*^''V'^?' 
for  the  other  was  entered  and  tried  iirft.     In  the  caufe  wherein .  .„(  pleaded 
be  was  defendant.  Brown  had  given  notice  of  a  fet^offof  fo  much  the  general 
of  the  two  promiflbry  notes  as  would  fuflice  to  anfwer  Bq/kervill^%  iffue,and^   ^ 
demand  againCk  him,  and  he  was  ready  at  the  trial  to  have  done  of  ret'off  for 
fo»  notwithftanding  his  having  taken  a  vcrdi£t  fof  the  whole  30/.  bu6nefsdoa« 
in  the  caufe  wherein  he  was  plaintiff;  but  Bajkerville  infilled  that  *g*"*i{?L* 
Brown  had  eftopped  himfelf  from  making  this  fet-off,  by  having  defendant 
taken  a  verdidi  for  the  whole  of  his  demand,  whereas  he  ought,  ht(i  brought 
it  was  infilled,  to  have  left  out  fo  much  in  taking  his  verdiS  as  )^^^^^^ 
was  equal  to  BaJkervilU^  demand  upon  him.     The  court  refolved,  xomxA  which 
that  the  debts  might  be  fet  off  one  againft.  the  other  in  the  latter  y'Mthefub- 
caufe,  notwithftanding  Brown*^  having  taken  a  vcrdiil  in  the  fefoff/xLt 
former  for  his  whole  demand.     The  debt  due  to  Brown  Was  a  debt  had  ac« 
mutual  debt,  and  notice  was  given  of  it,  and  upon  what  account  crued,and  ^ 
it  became  due,  and  that  it  was  intended  to  be  infiftcd  on.     And  ^^^\^^ 
after  verdi£l  it  (lill  remained  a  mutual  debt,  as  it  did  before.  The  commenced 
▼erdi£k  did  not  annihilate,  or  extipguiih  the  debt,  nor  change  the  **J»*«  ^^ 
nature  of  it,  nor  the  rule  of  law :  it  only  amounted  to  conclufive  tbich^cs 
evidence  of  it.     So  that  Brown  had  the  Tame  right  to  fet  it  off  prefcnt  ac- 
after  theverdi£l  as  he  had  before  it.     Brown  could  not  have  taken  ^'®"  T^u.^ 
his  vcrdia  for  le(s  than  he  did  with  fafety.     He  ought  to  remit  fo  licome'doe, 
iBttch  of  the  fum  recovered  as  will  bring  the  mutual  debts  to  a  icwaaob- 

VoL.m.  Kk  juft 
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jc4l«i  that     jud  balance.     BaJkervilU  v.   Brown,  et  e  contra,    Trin.  I  G.  3# 

there  we»       B^rr.  1220. 
imx  luch  -  ^ 

mutttal  d'bts  at  the  time  of  the  tommencement  of  the  pUirtiff*!  adlTon  n  would  entitle  the  defendant 
to  fue  the  plaintiflFi  and  alfo  to  fet  off  bit  debt  To  enable  htm  to  do  fo  it  was  contendod,  that  the 
debt  for  which  \^  prefent  lAion  wa*  brought 'ihoold  have  breo  due  at  the  time  the  delendaoC  Qom- 
VHSced  Itita^ion  againft  the  ptainuff-  But  Lord  Kenyon  over- ruled  the  objcdioo,  being  clearly  of 
opinion  that  tbc<ie  wcte  mutual  debts,  within  the  meaning  of  the  ftatote.  Knibbs  v.  Hall,  Hil.  34  G.  3. 
PeidLe*iCalu,  sio.     S.  C.  but  not  S.  P.  Efpin.  Ni.  Pri.  Cafei,  84. 

ItwMfad  16.  R.  by  his  will  gave  400/.  to  J.^  and  gave  the  reft  of  his 
of  whiuker  ^^**^  ^^  *•»  *"^  tmdt  him  exccutor.  jf.  affigncd  over  the  legacy 
V.  R«ft,  "  ^^  ^'t  ^^^  fi'^^  SI  hill  againft  S,  for  the  payment  of  the  400/.  and 
that  part' of  intcreft.  S.  Aid,  that  J.  was  indebted  to  him  on  a  partnerfliip 
dieM^ftren  *^^^^"^  *"^  '^^  moHcy  lent,  and  infifted  on  not  being  obliged  to 
iiocu,lbme  P^J  ^^  the  piain tiff  more  than  what  (hould  be  due  on  the  balance 
iKibrethe  of  accounts.  But  the  Mafter  of  the  Rolls  faid,  that  there  is  no 
othlmiftcT  ^^^^  where  a  debt  in  oqe  right  has  been  fet  off  againft  a  debt  iu 
the  death  of  another  right.  In  Dig.  L  \6.  tit.  2.  L.  14.  ^titcunque per  ex» 
the&ther.     ceptwnem ptrimi pojfunt  in  compenfattQtiem  non  veniunt.     IVhitaheri. 

advanced  on  the  faith  of  the  legtcyi  Three  foms  were  advanced  upon  the  death  of  the  father  ;  if  tbry 
had  been  advanced  on  the  ci  edit  of  the  legacy,  5.  would  not  have  tak<:n  notes,  but  a  receipt  for  fo  much 
in  part  o(  the  legacy.  In  Sir  Geo.  Mackensie's  Inftitutes  of  (he  Scotch  Laws,  it  is  faid  that  fct-off 
can  only  be  between  debtors  and  creditors  in  their  own  right.     So  is  Dig.  I.  i6.  f.  3.  1. 2|. 

• 

17.  A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  fet  off 
I     '          in  an  a£tion  againft  him  on  his  own  bond.     Pajnter  v.  Walker f 

£q/f.  4  G.  3.     Bull.  Ni.  Pri:  1 79.   , 

18.  A£tion  for  money  had  and  received  to  plaintiff's  ufc.  Nm 
affumpflt  pleaded.  The  cafe  was — ^I'he  defendant,  who  was  a 
fhip-broker,  was  the  plaintiff's  agent  ia  fuing  for  and  recovering 

\  a  fum  of  money  for  damages  done  to  the  plaintiff's  (hipi  and  did 

recover  and  receive  2000/.  for  the  plaintiff's  ufe,  and  paid  him 
all  but  40 /.|  which  he  retained  for  his  labour  and  fervice  therciD, 
which  was  proved  to  be  a  reafonable  allowance  j  and  the  jury 
were  of  opinion  that  the  defendant  ought  to  retain  40/.,  and  con- 
fequcntly  that  the  plaintiff  was  not  entitled  to  recover.  It  was 
obje£led  at  the  trial,  that  the  defendant  could  not  give  evidence  in 
this  nrunner  of  his  labour  and  fervice,  but  ought  to  have  pleaded 
it  by  way  of  fet-off,  or  given  notice  of  it  as  a  fct-off.  A  vcrdift 
was  therefore  found  for  the  plaintiff,  fubje^l  to  the  opinion  of  the 
court,  which  was  afterwards  given,  that  in  fuch  an  a£lion  the 
plaintiff  can  recover  no  more  than  he  is  in  confciencc,  and  equity 
entitled  to  \  which  can  be  no  more  than  what  remains  after  de« 
du£^ing  all  juft  allowances  which  the  defendant  has  a  right  to 
detain  out  of  the  very  fum  demanded.  This  is  not  in  the  nature- 
of  a  crofs  demand,  or  mutual  debt :  it  is  a  charge  which  makes  the 
fum  of  money  received  for  the  plaintiff's  ufe  fo  much  kfs.'  Dak 
V.  Sollet^  Mich,  8  G.  3.     Burr.  2133. 

19.  The  leflbr  of  the  plaintiff  in  an  aQion  of  eje£lment  had  in 
z  former  a£tfon  againft  the  fame  defendant  for  ufc  and  occupation 
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recovered  45/.  5/.  for  his  debt' and  coils,  bat  being^bnfiiited  {d 
the  aftion  of  ejeif^menty  thie  cofts  of  which  were  taxpd  at  1 2  /.  5  f ., 
for  non-payment  of  them  an  attachment  was  taken  out  agaioft 
him;  upon  which  it  was  moved  that  the  12/.  5/.  might  b^  dtr* 
duded  out  of  the  40/.  5/:,  and  proceedings  on  the  attachment 
be  ftayed  ;  which  the  court  thought  to  be  juft,  and  ruled  accord- 
ingly. Thruflout  ex  dem.  Barms  v.  Crafttr^  Trin.  12  G.  3* 
Blactft.  Rep.  827. 

20.  Barker  havihg  recovered  a  judgment  for  to6/.    in  the  S-Citwa 
C.  P.,  and  being  entitled  to  execution  thereof  againft  the  defend-  j»P'BUckt» 
ant  Braham^  and  Braham  havini;  recovered  a  judgment  of  102  /•    ^' 

in  the  court  of  K.  B.,  and  being  entitled  to  execution  thereof 
againft  Barker ^  Braham  moved  in  C.  P.  that  execution  might  be 
ftayed  againft  her,  (he  being  ready  and  willing  to  fet  off  herjudg« 
ment  for  102  A  in  K.  B.  againft  Barker*^  judgment  in  C  1%  for 
106/.,  and  to  pay  to  Barker  4/.  the  balance.  The  court  were  of 
opinion,  that  the  application  to  narrow  its  own  execution  was  very 
reafonable,  and  that  there  could  be  no  real  and  folid  obje£lion  to 
it  in  point  of  law,  juftice,  or  equity;  and  ruled  accofdingly. 
Barkery  adminifiratrix,  v.  Braham^  C.  B.  HiL  1 3  G.  3.  3  ff^//.  396* 

21.  AflumpGt  for  freight  with  a  ^uan.  tner.  Plea,  that  the 
goods  were  fpoiled  on  board  by  the  negligence  of  the  plaintiff, 
whereby  he  became  indebted  to  the  defendant  in  1 0,000  /. ;  thert 
was  alfo  a  general  fet-off  of  the  like  fum  for  work  and  labour^ 
money  had  and  received,  Wr.  The  plaintiff  demurred,  and  afligncd 
for  caufe,  that  matters  of  damage  were  not  competent  to  be  fet  off 
againft  the  plaintiff's  demand.    The  court,  without  entering  into 

the  queftion  whether  the  matter  of  damage  could,  or  could  not  be  , 

fet  off,  held,  that  the  demurrer  to  the  whole  plea  was  wrong,  for 

that  the  latter  part  was  certainly  good,  and  the  different  parts  < 

were   to    be   confidered   as   different   counts  in   a   declaration. 

D^wjland  V.    Thompfon  and  other Sy    Trin,     13   G.   3.      Bhckft* 

Rep.  910. 

22.  The, court  would  not  allow  a  defendant  in  an  a£lion  of 
trover  brought  by  the  affignees  of  a  bankrupt  to  fet  off  a  demand 
againft  the  bankrupt,  where  the  converfion  was  fubfcquent  to  the 
bankruptcy,  and  arofe  from  an  aft  done  to  the  fpcciflc  property  of 
the  aflignees,  noft  of  the  bankrupt.  Wili'ms  and  others  ajftgnees  v* 
Tlarmichael^  Hit.   19  C  3.     Dougi.  1 01. 

23-  It  was  moved  to  fet  afide  the  rule  to  plead  feveral  matters  and 
the  plea  of  fet-off"  pleaded  in  confequence  thereof,  upon  the  objce- 
tioil  that  the  defendant  having  pleaded  a  judgment  recovered  in  a 
former  aftion,  the  plaintiff  obtained  a  rule  for  the  defendant  to 
abide  by  his  plea,  or  plead  fuch  other  as  he  would  abide  by.  The 
defendant  had  pleaded  a  fet«off,  which  it  was  infifted  he  could  not 
do,  but  could  only  plead  the  general  ilTue  after  waiving  his  fpecial 
plea.  Buffer^  J.  faid,  the  praftice  was  fo,  but  faid  that  the  defend- 
ant might  have  pleaded  the  general  ifTue,  and  given  a  notice  of 
fet-offl  Cockran  t.  Rohrf/on,  M.  20  O.  3.  K.  B.  i  Term  Ref. 
B.  R,  6^3.  ft.  (/f}» 
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a4-'  O.  the pUintiff's  teftator,  proved  «  debt  under  a  cotemiffios 
qf bankrupt  againft  F.  A  dividend  beii^g  declared,  and  G.  having 
<iied^  in  the  interval,  the  plaintiffs,  as  his  executors,  demanded 
timt  fliare  of  the  dividend,  which  the  defendants  (the  affignees) 
vefufed  to  pay,  ^llcgini;  that  there  was  a  debt  due  by  G.  to  the 
bankrupt.  Upon  this  the  plaintiff  brought  his  zAion^  and  the 
defendant  delivered  a  notice  of  fet  off.  hojd  MansfieUf  C.J. 
was  of  opinion,  that  as  the  commiiBoners  have  a  power  of  fetung 
off  mutual  debts,  the  fum  proved  muft  be  taken  to  be  the  balance 
due ;  but,  if  it  fliould  happen  that  only  one  fide  of  the  account 
appeared  before  the  conomiffioncrs*  or  that  any  article  was  omitted 
on  either  fide,  application  mud  be  made  to  the  great  feal.  Btwm 
V.  Bullen^  J^f^*  20  G.  3.  Doug,  407. 
AfTimipfit  25.  It  was  determined  on  a  demurrer,  that  a  judgment  obtained 

f«>rviforic  l)y  a  defendant  againll  the  plaintiff,  after  the  declaration  was  de* 
Plea*thrt^  livered,  and  before  plea  pleaded,  may  be  pleaded  as  a  fet.off; 
the  piaintift'  atid  that,  although  it  does  not  appear  that  the  caufe  of  adion  on 
before  and  which  the  defendant's  judgment  was  obtained  was  prior  to  the 
ofthepiM     commencement  of  the  plaintiff ^s  adiion.     Rtynolds  y.  Barlw^ 

pleaded  VI as    B,  R,   Mick>    2$  G.  "^^   Doug,  112.   n*  (47). 
and  is  ftiU 

indebted  to  the  defendant  in  a  Urgrr  fum  on  a  promHrory  note  of  the  plamiiflr,  made  payable  toC  aod  by 
hm  indcrfed  to  the  defendant.  Replication,  (protcfting  that  the  (defendant  exhibited  bit  hitl  ag  aialt  ibe 
defendant  on  l^uefday  neat  after  the  moriow  of  All  ^oals  in  Michactinaf  term  in  the  zSrh  year,  &c  ; 
proteding  alfo  that  the  indoi  fenncnt  v>z%  noaJe  to  the  defcndjnt,  and  that  the  fcveral  funis  fuppoied  to  bc^ue 
to  the  defendant  acciued  and  became  oue  to  bim  after  the  exhibiting,  the  plaintiff's  hlllj)  that  notwitb* 
liandir.g  the  defendant's  pleu  ;  to  \Ait,  on  Tuefdav  next  alter  S  days  of  St.  Martin  in  Michaelmas  tens 
sS  G.  3.  the  defendant  brought  an  a^ion  yg  linii  the  plaintiff  upon  the  fame  Docey  in  «>-hich  aAioiiy  anci 
the  de^ndant's  pleading  in '.he  ptet'eot  a^ion  ;  to  wit,  on  Wednefday  next  after  15  days  of  St.  Mardaa 
^lichaelmas  term  28  G.  *;.  the  plaintiff  paid  the  anriount  of  the  note  into  courr,  unocr  a  ruie  of  ca«n, 
vrith  an  averment  that  the  p!aintiif  «i>as  nor  at  the  time  of  the  pleading  in  this  a6llon  indebted  to  ^ 
defendant  upon  the  Icveral  ciufes  and  confiderations  in  his  plea  mentioned  in  any  fum  exceeding  »bi: 
lie  paid  into  court  in  that  a£lion.  Demurrer  inde  and  joinder.  The  court  were  clearly  of  opiniooy  that 
the  replication  was  ill,  adding,  that  if  the  fet-  off  were  proved  to  the  jury,  and  the  defendant  aifo  fuccercee 
in  his  a^ion  on  the  note,  the  plainrifTin  this  ^dion  might  bring  an  audita  fyereia,  or  have  fome  odxr 
remedy.  But  they  doubird  as  10  the  plea,  and  afterwards  BuHer,  J.  faid,  that  be  had  looked  incsdf 
cafe  of  Reynolds  v.  Burl-ng,  and  found  thit  it  could  not  be  fupported.  One  <)ue(lioa  which  arJc 
there  was,  Whether  a  juJ)iment  could  be  picadrd  by  way  of  fet-off  pending  a  writ  of  error  f  which  v< 
court  were  of  opinion  might  be  done^  and  fo  far  the  judgment  was  right.  On  the  other  pMot  vk< 
ruled  ;  namely,  that  a  judgment  recovered,  after  the  a&on  was  brought  and  before  plea  pleaded*  nig^ 
be  ple«ded  by  way  of  (et-otf^  that  perhaps  the  court  did  not  confider  the  fk6€i  law  as  much  as  theju^o 
of  the  cafe  ;  but  this  point  cannot  be  fupporied.  Judgmei^t  was  given  for  the  plalndft'.  £vans  v.  Vnoe, 
Zaft.  t9  G.  3.  3  Term  Rrp.  B.  R.  186. 

26.  A£lion  for  money  bad  and  received,  i^c.  Plea  of  fet-c? 
of  340/.  upon  a  judgment  recovered  by  the  defendant  againft  dse 
plaintiff)  which  is  ilill  in  force  and  unfatisfied.  RepUcatifiB 
admitting  the  judgment,  fays*  that  defendant  on.  (^c.  in  order 
to  obtain  facisfadlion  of  the  judgment^  charged  htm  in  execiiti» 
in  cudody  of  the  marOial,  and  kept  him  in  cuflody  unti),  f^^ 
when  he  was  by  confent  and  authority  cf  the  defendiant  relcafc- 
from  and  out  of  cuftodyi  and  difcharged  from  the  faid  cxecmks 
upon  the  faid  judgment.  Rejoinder  that  plaintiff  was  ac  t: 
requeft,  and  by  the  confent  of  the  defendant,  releafed  in  cocs- 
deration  of  plaintiff's  giving  defendant  a  bond  and  warract  j( 
attorney  for  fecuring  an  annuity^  of  which  the  defendant^  accofi- 
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ing  to  the  ftatutc,  caufed  a  memorial  to  be  enrolled  in  Chancery. 
That  afterwards  the  plaintiff,  having  made  default  in  the  payment 
of  the  annuity,  the  defendant  caufed  judgmerit  to  be  entered  on 
the  bond  by  virtue  of  the  warrant  of  attorney.  But  that  the 
judgment  was  afterwards  fee  afide  by  reafon  of  informality  in  th^ 
memorial.  Upon  demurrer  it  was  held  that  there  was  but  one 
cafe  where  a  debtor  in  execution,  who  obtains  his  liberty,  may 
afterwards  be  taken  again  upon  the  fanie  debt,  and  that  is  where 
he  has  efcaped ;  and  the  reafon  there  is,  becaufe  he  was  not 
legally  out  of  cuftody.  Here  the  fecurity  at  the  time  it  was  given 
was  ^ood,  therefore  the  plaintiff  was  not  guilty  of  any  fraud  i 
the  fecurity  being  void  arofe  from  the  negle^  of  the  defendant 
himfclf,  in  not  complying  with  the  dire£lions  of  the  (latute.  If 
the  fecurity  were  good  at  the  time  of  the  difcharge,  the  defendant 
cannot  have  recourfe  to  the  judgment  again,  becaufe  that  was 
waived  ;  and  the  debty  being  once  extinguifhed,  cannot  be  revived 
s^gain.  Judgment  was  given  for  the  plaintiff.  Jfiques  v.  Withf^ 
Hil.  27  G.  3.   I  Term  Rep.  B.  R.  557. 

27.  AfTumpfii  for  work  and  labour,  lie.  Plea  of  fet«off,  that 
the  plaintiff  by  bond  bound  himfclf  to  the  defendant  in  the  fum 
of  136/.,  under  a  condition  reciting  that  the  defendant  had 
contracted  with  certain  perfons  for  the  repairing  of  a  churchy  and 
reciting  that  one  J.  D.,  therein  called  the  above  bounden  J.  D., 
but  who  never  executed  the  bond,  and  the  plaintiff  had  contra Aed  - 
to  do  the  fmiths'  and  ironmongers*  work  to  be  done  in  the  faid 
repairs,  within  the  fpace  of  (ix  weeks  from  the  date  of  the  bond, 
for  a  certain  fum  of  money,  which  was  to  be  paid  in  three  months 
after  the  church  (hould  be  completely  repaired ;  and  had  agreed, 
that  if  they  (liould  not  have  done  the  faid  fmiths'  and  ironmon- 
gers' w«rk  within  the  time  before  mentioned,  they  would  forfeit 
and  pay  to  the  defendant  the  fum  of  10/.  for  every  week  after 
the  expiration  of  that  time,  until  it  fliould  be  done;  and  this 
condition  was  for  the  due  performance  of  the  contract.  Defend* 
ant  then  averred  that  the  faid  J,  D.  and  the  plaintiff  did  not  do 
all  the  work  within  the  time  limited;  but,  on  the  contrary, 
fuffered  it  to  be  unfiniflied  for  the  fpace  of -four  weeks  after, 
whereby  the  plaintiff  became  liable  to  pay  to  the  defendant  40/., 
which  at  the  time  of  the  commencement  of  that  fuit  was 
and  ftill  remained  unpaid  to  the  defendant  in  the  ufual  form. 
Upon  demurrer  it  was  infilled  by  the  plaintiff,  that  this  plea 
could  not  be  fupportcd,  :Jij  becaufe  it.  attempted  to  fet  off 
a  penalty  inilead  of  the  money  juftly  due ;  idiy,  becaufe 
there  was  no  (Iricb  mutu.iiity,  it  fets  off  money  which,  by  the 
condition  of  the  bond,  was  to  become  due  from  the  plaintiff 
and  another,  and  not  from  the  plaintiff  alone,  by  virtue  of  an 
antecedent  agreement  between  the  three.  And,  though  the  bofld 
was  only  executed  by  the  plaintiff,  yet  the  defendant  was  eflopped 
from  faying  that  the  debt  was  not  due  frdhi  the  plaintiff,  and 
another.  But,  as  to  the  firft  ohjeAion,  the  court  obfervedy  that 
where  there  is  a  penalty  in  the  bond,  it  is  (Irange  that  the  fum 
ineotioned   la  the  condition  iliould  be  called  a  penalty;  there 

K^  3  cannot 
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cannot  be  an  equitable  and  legal  penalty.  But  this  was  as  (IronsTy 
a  cafe  of  liquidated  damages  as  can  polTibiy  exi(l»  and  is  like  the 
cafe  of  demurrage.  The  defendant  could  not  have  recovered  left 
damages  than  the  amount  of  thi^  ftipulated  fum  before  a  jury. 
For,  where  the  precife  fum  is  fixed  and  agreed  upon  between  the 
.  parties,  that  very  fum  is  the  afcertained  damage,  and  the  jury 
are  confined  to  it.  As  to  the  fecond  point  refpeding  mutualityi 
that  depended  on  the  queftion,  whether  the  debt  was  due  from 
the  plaintiff  and  another-perfon,  or  from  the  plaintiff  alone  *,  if 
the  former  the  drbt  could  not  be  fet  off;  but  the  bond  was 
executed  by  the  plaintiff  alone.  No  debt  could  arife  upon  the 
bond  from  the  other  pajty,  who  did  not  execute.  The  plaintiff 
therefore  alone  could  be  fued  upon  the  bond,  fo  that  there 
was  a  mutuality.  Ftgtchej  v.  Dyche,  Trin.  27  G.  3.  2  Term  Rep* 
J?.i?.  32. 

28.  In  an  adion  for  money  had  and  received  the  plaintiff  can 

only  recover  what  is  in  juftice  due  to  him.     Therefore,  where  a 

partner  or  executor  brings  fuch  an  adion  in  his  own  right,  for 

nioney  received  after  the  death  of  the  othei*  partner  or  teftator, 

the  defendant  may  fet  off  whatever  was  dtie  to  him  from  the 

plaintiff.      Smith  v.  Barrow,   Eaji.  28  G.  3.    ^  Term  Rep.  B.tL 

476. 

ft.  P.  la  29.  In  trefpafs  againft  three  defendants,  two  fuflfered  judgment 

*''^^^'   to  go  by  default ;  the  third  went  to  trial  and  obtained  a  verdid) 

T^Mod^.  and  damages  were  affeffed  againd  the  two  at  one  halfpenny  each. 

aoK  Eaft.      A  rule  was  obtained  to  (hew  caufe  why  the  cods  which  might  be 

^H^BJsckil  ^**^^  againft  the  two  on  the  judgment  by  default,  and  the  da- 

S17.         '  mages  affeffed,  fhould  not  be  deduced  out  of  the  cofts  taxed  to 

yiM  more     the  third  on  the  p^Jlea  and  allowed  to  the  plaintiff,  and  execution 

>a!*riae"**    *g*''^**  *«"™  ft^y^^  5  ^Ws  was  objeacd  to,  inafmuch  as  it  tended 

Coftt,  lener  ^^  deprive  the  attorney  of  that  lien  on  the  cofts  to  which  he  was 

(Rj,  pl.ao.  legally  entitled.     But  the  court  held  th»t  the  attorney  can  only 

have  fuch  a  lien  on  the  cofts  as  is  fubje£i  to  the  equitable  claims 

^   of  the  parties  in  the  caufC)  and  therefore  made  the  rule  abfolute. 

Scboole  V.  Noble  atid  others,  Trin.  28  G.  3.  I  //.  Blackft.  23. 

la  an  aaion       30.  To  debt  on  bond  fhe  defendant  pleaded  that  at  the  time  of 

bondVor^     exhibiting  the  bill  there  was  owing  to  the  plaintiff  for  principal 

1400/.  mh.  ^nd  intereft  5809/.  iix.  8^/.  and  no  more.     And  at  that  time 

ditionrd  (ot   ^hc  plaintiff  was  and  is  indebted  to  the  defendant  in  more  money, 

if  7^TS  ^"^  concluded  with  a  fct-off.     R-eplication  that  at  the  time  of 

^leodaot,     exhibiting  the  bill  of  the  plaintiff  there  was  due  and  owing  to 

*f  *'**'*K      ^^^  ^y        defendant,  upon  the  faid  writing  obligatory,  for  prio- 

5iw«*^w«i      *^"P*^  *°^  intereft,  a  larger  fum  of  money. than  the  faid  fum  of 

due  to  the      5809/.  1 1  /.  8  //.,  in  the  faid  pica  mentioned,  to  wit,  the  fum  of 

P'**'"^^°»    6930/.  3  /.  9^.,  concluding  to  the  country.     To  this  there  was  a 

inacblefs*     demurrer,  and  caufe  fhcwn  that' the  plaintiff  by  his  replication 

fum  than       attempted  to  put  in  iffue  a  matter  wholly  immaterial :   and  therein 

'^^tL  T     ^^^^^^^^  *  ^2^   wHcreon   no  certain  or  material  iffue  could  be 

of73r/.a"o"d  baleen.     And  it  wasinfifted  that  the  material  iffue  to  be  tried  was, 

no  more )  .   whether  the  plaintiff's  demand  on  the  defendant  exceeds  that 

which 
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which  the  defendant  has  on  him,  and  that  it  was  immaterial  to  and  that  the 
take  ifluc  on  the  cxaft  fum  due  from  the  defendant  to  the  plain-  pontiff  was 
tiff.  But  the  court  held  that,  as  according  to  the  aft  the  defendant  J|*jj^  ,n  more 
had  fct  forth  what  was  really  due,  without  a  videliceti  the  plaintiff  money,  &c. 
would  be  taken  to  have  admitted  it,  if  he  had  not  traverfed  it  in  Th^pUintff 
his  replication.      Symmons  v.  Knox,  Hil.  29  G.  3.  3  Tiriw  Rep.  ih*-rc  vtas  * 

]$m  R,  6 J.  due  on  ihe 

.  bond  more 
than  735/.  to  wit,  835/.  conclu^mg  ro  t'-e  country.  The  defendant  demurred  (pecially,  and  on  ar- 
guiiKnt  infi(fedy  rhat  he  hjting  pK'aded  (h^t  th^  fum  o\  735/-  under  a  videicct  was  due  on  the  bond 
was  not  bound  to  prove  that  that  fpeclr.c  fum  was  due,  but  it  was  competent  to  him  on  that  •  b)  ^'ation 
to  prove  tiihur  a  greater  or  Icfs  fum  \  and  tiicrrfore  that  averment  was  not  iraverfable  in  the  rep)tC4tiony 
and  that  this  cafe  was  diHinguithed  from  that  of  Symmons  v.  Knoa,  where  tSe  fum  was  not  aid  under 
a  vi'ielicee.  Rut  it  wa»  faid  by  th«  court,  tba:  whrre  an  averment  i&  niaieMsl  the  addition  >jf  a  viuiicet 
4ocg  not  tender  ic  imm-tterial,  and  that  thi«  ca*e  muft  be  governed  by  that  of  Symmons  v.  Knox,  whereia 
\t  was  decided,  that  the  avermciiC  of  the  lum  was  iraveriable.  Gtimwood  v.  Banitt,  Nfich.  36  G.  3. 
3  Term  Kep.  B.  K.  40. 

31.  Several  anions  on  two  policies  of  infurance  were  confoli- 
dited,  in  ane  of  which  N.Af.  was  made  defendant,  and  in  the 
other  H.  M,\  in  the  former  the  plaintiff  was  entitled  to  cofts,, 
and  the  defendant  in  the  latter.  And  it  was  moved.to  (hew  caufe; 
why  the  ci>(ls,  which  (hould  b::  taxed  and  allowed  to  the  defendant 
in  thefrcond  a<i\ion,  (hould  not  be  fet  offagainft  thofe  tnxed  and 
allowed  to  the  plaintiff  in  the  fir(t.  And  afterwards  the  court 
made  the  rule  abfolute,  holding,  that  it  was  confident  with  judice 
to  allow  the  fct  off,  as  the  defendant  N.  M.  was  a  party  to  botl\ 
a£lions,  in  one  being  made  defendant  on  the  record,  in  the  other 
being  within  the  rule  to  confolidate.  Nuhezy  jidminijtrator,  y% 
ModigtiuNe  and  Modigliane^  Enft,  29  G.  3.    I  if .  Blackjl.  217. 

32.  if  a  bill  of  exchange  accepted  by  A.  get  into  the  hands  of 
£.,  and  in  order  to  cover  the  amount  of  it  B>  buy  gooJs  pf  A.^ 
without  A's  knowing  that  the  bill  was  in  the  hands  of  ^.,  a 
mutual  credit  is  conftituted  between  them ;  for,  in  order  to  con- . 
illtute  mutual  ctedit,  it  is  tiot  n.;ceffary  that  the  parties  mean 

•  particularly  to  truil  each  other  in  that  tranfa£tion.  If  a  bill  of 
exchange,  which  is  accepted,  be  fenc  into  the  world,  credit  is 
given  to  the  accepfor  by  every  perfon  who  takes  the  bill ;  there- 
fore taking  the  bill  condituted  the  credit  on  the  one  fide,  and 
fcUling  the  goods  on  the  other.  Hankey  and  others ,  AJftgfiees  y . 
Smith  and  others,  M'tch^  30  G.  3.  3  Term  Rep.  B.  R,  507.  n,  (/i). 

33.  The  plainti^  recovered  a  judgment  againd  the  defendant 
for  182/.;  but  the  defendant  having  alfo  recovered  in  another 
a£iion  againd  the  plaintiff  'ind  another,  obtained  a  rule  to  (hew 
caufe  why  the  debt  and  cods  in  rh::  latter  fliould  not  be  fet  off  in 
^ho*  judgment  againd  the  former  a£lion,  fuggeding  (amongft 
Other  reafons)  thjt  the  pininiiff  had  abfconded.  The  rule  wa« 
made  abfolute  on  the  defendant's  undertaking  to  pay  the  plaintiff's 
attorney's  bill,  and  on  his  entering  a  remittitur  in  the  caufe  in 
which  the  defendant  was  plaintiff.  Mitchell  v.  Oldfield,  Hil.^ 
31  G.  3.  /^Term  Rep.  B,R.  124. 

34.  Affumpfit  for  goods  fold  and  delivered.     Set-off  for  goods. 
(ifld  and  dcliTered^  and  alfo  for  goods  b^irgained  ana  fold.     Ic 

K  k  4  ;^ppeared 
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jy>.peaired  that  the  defendant  had  made  a  vaggon  for  the  plaintiff, 
but  had  refute^  tp  deliver  it,  unlefs  the  plaintiff  would  get  feme 
pcrfon  to  join  him  in  giving  a  U  curity  for  the  balance,  which  the 
delivery  of  the  waggon  would  make  in  his  favor.  It  was  objcfied 
that  this  contradl  being  only  executory,  could  not  be  made  the 
iubjeA  of  a  fet-off.  But  Bullfr,  J.  inclined  to  think  that  it  could 
be  fct  off  as  goods  bargained  and  fold.  Dunmort  v*  Taylcr^  HU, 
2%  G.  3.  JPfake*s  Cafes ^  41. 

35.  In  an  aQton  by  C  as  indorfee  of  a  promiffory  note  againft 
JIf  .  as  drawer,  C.  was  nonfuited  1  and  it  was  moved  that  the  cofts 
in  an  aAion  of  trover  brought  by  M,  againft  Z..  fliould  be  fet  off 
i^ainft  the  cofts  of  that  nonfuit.  It  appeared  that  the  action  of 
trover  had  been  brought  for  a  (hip  claimed  by  3/.,  but  which 
proved  to  be  the  joint  property  of  C.  and  one  S.,  (who  were  part« 
ners,)  and  of  which  L.  was  the  mafter.  The  application  wa$ 
znade  upon  the  ground  that  the  ad  ion  againft  JL.  was  defended 
at  the  joint  expence  of  C.  and  S.,  and  that  5.  was  interefted 
together  with  C.  in  the  promiffory  note.  It  was  held,  that 
withokit  any  regard  to  S.'s  intereft  in  the  note  C.  was  equitably 
entitled  to  the  cofts  of  the  nonfuit  in  the  a£iion  of  trover  againft 
L,y  and  therefore  he  ought  to  be  permitted  to  fet  them -off  as  far 
as  they  would  go  againft  the  cofts  in  the  atkion  by  C  againft  3f. 
iy Connor  v.  Murphy ^  Trin,  31  G.  3.   I  /f .  Blackjt.  657. 

3$.  In  an  a£bionof  covenant  for  non-payment  of  rent  the  de- 
fendant pleaded  a  fet-off.  The  plaintiff  took  out  a  fummons  for  the 
particulars  .of  the  fet-off,  and  obtained  a  judge*s  order  thereon. 
When  the  plaintiff's  attorney  applied  to  the  defendant's  attorney 
to  comply  with  the  order,  he  faid  the  defendant  had  delivered  the 
plaintiff  an  account  in  writing  before  the  commencement  of 
the  adion,  and  that  he  could  not  give  any  further  particulars 
than  were  contained  in  that  account.  The  plaintift 's  counfel 
^  ebje£led  at  the  trial  that  the  defeadant,  not  having  delivered  any 

particular  purfuant  to  the  order,  could  not  go  into  his  fet-oK 
^ut  Lord  Kenjon  held  it  to  be  a  virtual  compliance  with  the 
order ,  that  the  defendant's  reference  to  another  account  prevented 
a  lurprife  upon  the  plaintiff^  and  his  lordftiip  faid  he  would  not 

?ermit  the  defendant  to  go  out  of  the  account  referred  to. 
iatchett  W  Ux.  v,  Marjball,  Hi/.  33  G.  3L  Peak/s  Cafri,  172. 
37.  AffumpGt  againft  the  maker  of  a  promiffory  note  for 
9800/.,  payable  to  C.  and  Co.  or  order,  aiid  by  them  indorfedto 
f,  and  G.  (whofe  aflignees  are  the  plaintiffs.)  The  defendants 
plead  fipn  ajumj>fit,  and  give  a  notice  of  fet  off.  The  fads  arr, 
that  F.  and  G.  were  partners  with  C.  and  5.,  under  the  firm  of 
C.  and  Co.  The  two  firms  of  F.  and  G*.  and  C  and  Co.  were 
4iftincl  and  fcparate,  C  and  Co.  having  no  concern  with  the 
bufinefs  carried  on  by  F.  and  G.,  though  the  latter  were  partners 
and  equally  concerned  with  C.  and  S.  in  their  trade  of  bankers, 
under  the  firm  of  C,  and  Co.  C.  and  S.  were  alfoin  partnerfiiip 
with  the  defcndafits  ^^be  makers  of  the  promiffory  note^  under 
the  firm  of  i2  and  Co.,  which  compsiny  kept  a  •banking  acoourt 

with 
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with  the  hoofe  of  C.  and  Co. ;  and  that  honfe  being  in  advance 
for  the  defendants,  they  made  the  note  on  which  the  adion  waa 
brought,  and  the  houfe  of  C.  and  Co.  being  indebted  to  jP.  and  G. 
indorfed  the  note  to  them.  The  note  was  given  for  the  balance 
then  fuppofed  to  be  due  from  the  defendants  to  C.  and  Co. ;  but 
it  was  afterwards  difcovered  that  a  fum  of  3859/.,  with  which 
the  defendants  Were  debited  by  C.  and  Co.  was  impropeTl]^ 
charged.  It  was  contended  by  the  defendants  that  F.  and  G., 
being  partners  in  the  honfe  of  C.  and  Co.,  rnu(t  take  this  note 
charged  with  etery  incumbrance  which  it  would  be  liable  to  in 
the  hands  of  C.  and  Co.,  and  therefore  that  they  had  a  ri^^ht  to 
deduct  the  faid  fum  of  3859  /. 

The  defendants  in  this  cafe  alfo  claimed  not  only  the  fum  of 
680/.  due  to  them  from  F,  and  (7.,  as  acceptors  of  feveral  bills 
drawn  by  C.  and  Co.  on  them,  but  alfo  the  fum  of  260/.,  due  to 
the  (fefendants  from  C.  and  Co.,  on  feveral  bills  drawn  by  the 
latter  on  F.  and  G.,  which  were  not  accepted  by  them.  Some 
of  thefe  bills  had  been  drawn  by  C.  and  Co.,  for  checks  drawn 
upon  them  by  the  defendants  as  their  bankers ;  and  the  Vlls  not 
being  paid  when  they  became  due,  in  confequence  of  the  failure 
of  C.  and  Co.,  and  P,  and  G.,  defendants,  were  oblif^cd  to  take 
them  up,  and  had  paid  the  holders  of  them  their  full  amount. 
The  others  were  either  payable  to  the  defendants,  or  indorfed  to 
them  by  the  refpe^ive  payees. 

Lotd  Kenycfif  C.  J.  allowed  the  defendants  to  deduQ  all  the 
feveral  fums  claimed  by  them  as  a  fet-off,  and  obferved  that  the 
note  was  given  to  C.  and  Co.  as  a  banking  houfe,  and  conftitutes 
an  article  in  the  account  between  the  defendants  and  them.  They 
cannot  as  between  themfelves  raife  a  diftin£l  account,  though 
they  might  indorfe  to  a  thh-d  perfon.  The  affairs  of  the  com- 
pany are  in  prcfumption  of  law  known  to  all  the  parties,  and  all 
are  equally  liable.  The  defendants  fend  this  note  to  C.  and  Co. 
to  cancel  part  of  the  debt  due  to  them  :  can  they,  faid  his  lord- 
Ihip,  by  an  aft  between,  themfelves,  divert  thjs  money  to  another 
purpofcy  and  leave  the  whole  of  the  defendants'  debt  outitanding  ? 
A  motion  was  afterwards  made  for  a  new  trial  5  but  thr  court 
refufed  a  rule  to  (hew  caufe.  Puiirr  and  others^  4Jf*gnees^  Wr.  v. 
Roe  and  GtherSf  Mich.  34  G.  3.  Peakis  Cafes ^  197. 

38.  In  an  a£>ion  for  work  and  hbouri  and  money  lent,  the  S.  C.  Efpta. 
defendant  gave  a  notice  of  fet-off  for  work  and  labour  of  the  ^*' **"• 
defendant  and  P.  A.  fince  deceafed,  whom  the  defendant  furvived,  so,*t*debt 
by  them  performed  for  the  plaintiff.     It  was  contended  that  this  ^ue  from  tb« 
fct-oflF  was  en  autre  droits  and  ought  not  to  be  allowed  in  this  P'**n*»ff  *• 
adion,  becaufe  before  the  death  of  P.  A.  it  could  not  be  pre-  p«tDer"u» 
tended  that  the  debt  due  from  him,  and  the  defendant,  could  the  dcfend- 
bc  fct  off  in  an  adion  againft  the  defendant,  and  on  principle  the  J"/^^*^-  *^ 
death  of  P.  A.  could  not  vary  the  queftion.      But  the  court  « debc'due 
thought  the  queftion  perfe£lly  clear  with  the  defendant.    The  fr'nunedc. 
defendant  might  have  declared  againft  the  plaintiff  for  this  demand,  (*e**  hindff 
and  alfo  for  any  fum  due  to  him  feparately,  if  any  fuch  had  been  iq  hta  (the  ' 

5  due, 
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3.  MdtJus  too  rtnk,  to6  high,  or  too  near  the  value  of  the 
tithe  not  allowed  ;  but  there  is  a  difference  where  for  land,  or 
a  particular  producl.     Ibid,  514. 

4.  Modus  that  the  occupiers  of  lands  and  tenements  within 
eertain  vilbgeSy  not  being  part  of  the  deitiefncs  of  the  monaftery 
of  C.|  have  ufed  to  paVj  or  ought  to  have  paid  time  beyond 
memory,  for  tithe  hay,  viz,  for  tithe  hay  of  C  30/.,  for  J» 
20  s.f  i^c.  held  not  to  be  bad  on  the  face  of  it,  and  fent  to  be 
tried.     Hardca/lle  v.  Hardcq/lU,  JmH,  41. 

5.  A  fother  of  hay  held  too  uncertain  for  a  modus.  FennvUlu 
V.  Lambe^  AmbL  365. 

6.  Decree  in  exchequer  reverfed  in  the  Houfe  of  Lords  for 
having  too  hadily  reje^ed  a  modus,  as  being  rank,  it  being  too 
much  for  the  court  to  determine  it  to  be  no  modus  where  the 
evidence  was  not  conclufive  againft  it|  but  prefumptive  only« 
3  Atk.  535. 

7.  Modus  for  modern  orchards  direfled  to  be  tried  :  it  was 
found,  and  decree  for  account  accordingly.     AmbL  2:]6. 

8.  Modus  for  apples  fet  out  in  a  confufed  manner  in  an  aufwer, 
and  a  copy  of  a  paper  writing  being  produced,  which  the  defend- 
ant had  from  the  (leward  of  a  gentleman,  in  which  it  was  faid 
cyder  id.  ^^r  hog  (head,  fent  to  triiil  whether  a  modus  of  id* 
per  hog(head  throughout  the  pari(h.     Malloch  v.  Brown,  AmbL 

423- 

9.  Modus  infided  for  clover  held  a  miftalce,  and  trial  direded 

whether  fuch  a  modus  for  grafs.     Wood  v.  Harrifon^  Amhi.  563. 

10.  Modus  of  3  /.  for  a  lamb  infifted  on.  But  per  Lord  Thurlow, 
C.  The  decifion  with  refped  to  the  ranknefs  of  a  modus  will  arife 
from  the  hiflory  of  the  fubje£t.  No  one  can  look  back  into  the 
biAory  of  the  coinage  without  feeing  tliat  3  /.  was  greatly  above 
the  value  of  a  lamb  and  its  wool  within  time  of  memory.  If  the 
modus  is  as  much  as  the  price  of  a  lamb,  there  can  be  noneceility 
to  fend  it  to  a  jury,  to  try  that  which  is  an  obje£l  of  fenfe.  It  is 
true  the  ranknefs  of  a  modus,  is  a  queftion  of  fa£l,  but  not  fuch 
an  one  as  to  make  it  expedient  to  juftice,  that  it  (hould  be  fent  to 
a  jury  to  try  it  at  a  great  expence.  Bj/bop  v.  Cbicbfftar,  %  Bro. 
Ch.  Kep.  163. 

1 1.  A  modps  for  every  ancient  orchard  is  good.  Scott  t.  AIU 
good^  I  Anftr,  Rep,  16. 

1 2.  A  modus  of  every  tenth  day's  cheefe  during  twenty  weeks, 
from  Holyrood  day,  in  lieu  of  tithe  of  milk,  is  good.  Sew^* 
Wake  v.  Rufj^  T  Anjir.  Rep.  295. 

13.  A  modus  bf  a  penny,  In  lieu  of  tithe  of  hay  of  the  lands 
occupied  with  each  houfe  in  the  parifli,  is  bad.  Travu  v.  Oxton^ 
X  Afiftr.  Rep,  joy.  in  note. 

14.  A  modus  of  two-pence,  payable  by  every  houfeholdcr  or 
inhabitant  in  the  pariQi,  for  all  tithe  of  fuel,  of  fruits,  of  agift- 
ment,  and  of  wood,  is  good.  Bcnnei  v.  Read,  i  Anfir*  Rip* 
322.  in  note. 

15.  Aootbcr 
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15.  Aiiotber  mdchu  of  throe-pence  for  all  flieep  carried*  out  of 
the  parilh  between  CamUtwaSf  and  (heafing  tioiei  covering  ths^ 
fame  place  and  perfons,  does  not  contradi^  the  former  mpdua 
for  9gi(lfnent»  but  is  only  to  be  confidered  as  limiting  it  to  the 
extent  covered  by  the  latter.     JM.  323. 

1 6.  It  is  00  objedioii  to  a  modus  thac  it  falls  unequally  oa  the 
parifhio»cr8»  by  being*  as  heavy  on  the  occupiers  of  fmall,  as  of 
laJ{g^  tenements  and  farms.     Ih^id,  328. 

1 7.  A  mod\is  applicable  to  the  inhabitants  of  a  village,  has  fuf-^ 
ficlent  perpetuity  in  contemplation  of  law.     HiJ. 

18.  A  cuftonury  mode  of  tithing  (hexrp,  paying  one  penny  ^r 
head  for  (hecp  brought  into  the  parifti  after  Candlemas^  and  dipt* 
in  the  parifli,  in  lieu  of  tithe  of  wool;  three* pence p^r  head  for 
ihic^p  in  the  parifli  before  CandiemaSy  and  carried  out  before  (hear-* 
ing  time,  as  an  average  payment  for  the  wool  carried  out,  is  good* 
The  latter  may  be  a  wool  modus,  chough  the  tithe  of  wool  is  not 
then  due.     Ellis  v.  Saul^  i  Anjlr.  Rfp,  341. 

19.  By  fuch  a  cuftomary  mode  of  tithing  (heep,  though  ^ 
payments  are  made  to  the  re£tor,  and  the  endowment  to  the; 
vicar  comprehends  all  the  fmall  tithes,  yet  the  agiftment  tithe  of 
flicep  is  covered.    AiV.  342. 

2o«  UnnecefTary  words  ufed  in  the  laying  of  a  modus,  which 
would  make  it  indefinite,  may  be  expunged.     Ihid^  341. 

ai.  When  a  modiis  is  too  rank,  the  defendant  is  decreed  to 
account  for  tithes  in  kind*     Ben/on  v.  lITathim,  Su^t*  lo. 

22.  A  modus  of  I/,  ill  the  pound  for  pafture,  according  to  ^e 
value  of  the  lands,  is  void,  as  being  rank.  Smith  v.  Raeckff'i 
Bunb.  20.     Harrlfon  v.  Sharps  ibid.  1 74. 

23.  A  modus  for  titlte  milk  good.  Watfon  v.  Lindfel^  Bunt* 
40. 

414.  Several  modufles  allowed  to  be  good,  viz,  for  cow  and  calf, 
cyder,  apples,  firewood,  fruit,  herbs,  roots,  b(c*  Roe  ki  aL  v.  tbti 
Bijbtp  rfEMter^  Bunb,  57. 

25.  Modofles  which  good,  and  which  too  rank.     \%d,  for  a 
mikh  cow  is  too  rank ;  and  fo  is  6  d.  for  every  calf  killed  and  ibld^ 
too  taiik(<f).     A  penny  for  gardens  and  orchards  allowed  to  be  («)Stncethii 
good  (but  this  can  only  be  for  ancient  gardens  and  orchards,  as.  "^5  J™^^^"* 
was  adjudged  ittter  Perrtt  and  Marhvfick^  July  5,  17 16).    A  vicar  calf  has  beea 
being  endowed  of  fmall  tithes  and  hay,  it  was  decreed  that  he  waa  ^^'-^  to  be 
Aerd>y  entitled  to  bops,  as  being  a  fmail  tithe,  though  of  growth  J^^'  •^[/* 
finoe  the  eodowment,  and  alfo  to  clo^^,  faint  foin,  and  rye-grafs.  Acklaad. 
FrMtkfyn  and  ^thers^  Pari/biaMrSt  v.  tbt  Mo/kr  and  Bretbmi  of.  Stm 
Crf/if  Bunb.  78,  79. 

2<»  StAributive  modufles  are  bad-  Turtm  v.  Clagton^  Bupb. 
So. 

17.  Several  oiodufles  difaUowod,  no  time  being  alleged  whca 
they  were  payable.     Godd^/^v*  K0ebU^  Bunh.  105. 

28«  Modus  for  hay  and  fmall  ckhes.  Ba^  v.  IkdgtSy  Bynb^ 
125. 

29.  Modus 
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29k  Modtts  of  work  done,  by  canying  a  cart^Ioad  of  turf  for  fhe 
parfon's  boufe,  in  lieu  of  tithe  hemp,  flax,  and  haj,  difallowed. 
TuUy  V.  Kilmr^  Bunb.  116. 

30.  Modus  of  4  /•  at  Eajler^  payable  in  lieu  of  tithe  hay  of  a 
farniy  difallowed.     Burtveilr*  Coaies^  Bunh,  129. 

31.  Modus  of  I  d.  at  EaJUr  for  hay,  and  of  26/.  8i/*  for  hay 
'  and  fmall  tithes,  allowed  to  be  good.  Fineb  v.  Mtufiers^  Bunh.  161. 

32.  Modus  of  %d.  for  a  cow  and  4^.  for  an  heifer,  in  lien  of 
milk  and  calves,  good.     'Philhpt  v.  Symes^  BupA.  171. 

33.  Modus  of  3/.  4^.  for  a  fcore  of  (beep  (horn  oat  of  the 
parilh,  adjudged  void,  for  the  uncertainty  of  the  time  of  paymcnL 
sMJ.  171,172, 173. 

34.  Modus  of  4  d.  per  fcore  of  flieep,  payable  on  or  about  the 
a  sth  of  Aprils  is  too  uncertain  as  to  time,  hir  EJward  Blachtt  v. 
Dr.  Finney^  Bunh.  198. 

35*  Modus  of  3  /.  4^.  for  ti^e  of  five  clofes^  Upon  an  ifiiie 
dirc^ed,  it  appeared  in  evidence  it  extended  to  feven  clofes; 
qustrty  Whether  the  modus  be  fupported  by  the  evidence.  Tayior 
v.  Walker^  Buni.  267. 

36.  Modus  of  nine  cart  loads  of  logwood,  a  hog(head  of  cyder, 
2  d*  per  acre,  good.  .   Woolfujton  v.  Manwarwg  i^  al.^  Bunb.  279. 

37.  Modus  of  4/.  lo/.  per  annum  for  a  farm  of  "^o  L  per  atmum 
is  too  rank.     Kennedy  v.  Goodwin,  Bunb.  301. 

38.  Modus  of  part  of  the  milk  for  the  whole,  bad.  BriniUw  li 
aU  ▼•  Edmondsf  Bunb.  307. 

39.  An  halfpenny  for  each  calf,  good.     ibid. 

40.  Smoak  penny  for  fire- wood,  good.    ibid. 

41.  An  halfpenny  for  each  flieep  dying,  good.     ibiJ. 

42.  4^.  per  month  for  the  tithe  wool  of  every  hundred  flieep, 
goodk     ibid. 

43.  Where  the  pari(hioner  has  ten  lambs,  the  tenth  is  duelto 
the  redor  on  5/«  Mark's  day ;  if  nine,  the  rector  is  to  have  one, 
and  pay  the  parifhioner  an  halfpenny  ^  if  eight,  he  is  to  have  one, 
and  pay  the  parifhioner  a  penny ;  and  when  feven  lambs,  the  redor 
Is  to  have  one,  and  pay  the  parifliioner  three-pence  halfjpenny; 
but  for  a  lefs  pumber  the  reflor  is  to  have  no  lamb,  but  is  only  to 
have  an  halfpenny  paid  him  for  each  lamb  under  feven. 

This  was  eftabliihed,  notwithftanding  it  was  obje£ied,  dial  by 
the  cafe  of  Reignolds  v.  Vincent^  a  payment  on  St.  Marl*9  day  was 
adjudged  void.  But,  noia,  it  was  proved  in  this  caufe,  that,  the 
parfon  had  a  benefit }  for  when  there  were  ten  lambs,  after  the 
parifliioner  had  taken  two,  the  rt€toT  was  to  choofe  his  one. 
fiid.  308.     Vide  alfo  4  Bro.  Par.  Ca.  212.      . 

The  like  modus  as  to  pigs  was  alfo  eftabliflied.  Three  eggs  for 
every  cock  and  drake,. payable  on  Wednefday  before  Eaters  and 
for  every  hen  and  duck  refpe£Hvely  three  eggs,  in  lieu  of  tithe 
hens,  and  chickens,  and  ducks  hatched  in  the  parifli.     lb.  p.  308. 

44.  Modus  of  4^.. for  tithe  milk,  {S^yabli;  at  Eafitr^  good;  if 
the  day  of  payment  of  a  modus  b^ omitted  in  an  anfwer,  it  tfty 
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be  fupplted  by  evidence  ;  aliter^  if  the  day  be  omitted  in  a  bill  to 
eitabli(h  a  modu3.     GiiJ  v.  Goodman^  Bunb,  328. 

45.  Modus  of  6/.  8^.  for  one  calf,  if  ten;  :ind  not  faid, 
^Sand  (u  lefs  in  proportion,  if  uncier  ten/'  bad.     Ibid,  329. 

46.  In  a  fuit  for  tithe  hay,  the  defendants  by  their  anfwer  only 
fet  up  feveral  modufles  under  the  name  oijirew  iuhesy  an  iflue  is 
in  this  cafe  proper  to  try  whether  the  modufles  iniifted  on  by  the 
defendants  in  their  anfwers  have  been  time  out  of  mind  paid,  and 
payable  for  and  in  lieu  of  tithe  hay  in  kind.  Harrington  v.  Hor^^ 
Ufij   I  Bro*  Par*  Ca.  140. 

47.  A  modus  for  iid.  an  acre  for  low  meadows^  and  id»  an 
acre  for  high  meadows,  in  lieu  of  tithe  hay,  held  to  be  good 
modufles.     Pole  v,  Gardiner,   i  Bro.  Par.  Ca,  214. 

48.  The  tithes  of  a  re£tory,  which  belonged  to  a  dtflblved 
abbey,  are  granted  by  the  crown  to  ji.  The  parfon  files  his  bill 
a^inft  the  occupiers,  for  an  account  of  tithes,  and  they  fet  up 
modufles  paid  to  the  grantee  of  the  crown.  Bill  difmifled.  Tur^ 
ner  v.  Smith ,  i  Bro.  Par,  Ca,  547.  ' 

49.  On  a  bill  brought  for  tithes  of  houfes  in  London,  after  the 
rate  of  2/.  and  gd.  per  poupd  of  the  yearly  rent,  according  to 
the  ftatute  37  Hen,  8.  the  court  dire£^ed  an  iflue  to  try  whether 
lefa  than  that  fum  had  ever  been  paid,  though  there  was  no  proof 
of  any  regular  modus.    Bennett  v.  Treppa/s^  2  Bro.  Par.  Ca,  437. 

r 

(D.  a)    McJus  Decimandi.      What  fhall  be  a  good  9^^^  'q- 

Modus  Decimandi. 

I.   A  N  immemorial  compoGtion  is  fynonimoua  with  a  modus. 

%,  But  a  real  compoGtion  is^  where  an  agreement  is  made 
\^'ith  a  parfon  or  vicar,  with  the  confent  of  the  patron  and 
ordinary,  that  fuch  lands  (hall  be  difcharged  from  the  payment  of 
tithes  in  fpecie,  on  account  of  a  recompence  made  to  the  parfon  or 
vicar  out  of  other  lands,     ibid. 

3.  The  confent  of  the  ordinary  \o  a  real  compoGtion  may  be 
prefumed  from  length  of  time.  Savibridge  v.  Benton,  2  Anfir* 
Rep.  372. 

4.  A  compoGtion  of  20J.  yearly  out  of  the  profits  of  T^  masior^ 
in  lieu  of  the  tithes  of  T,  park,  is  good.     Ibid. 

5.  Where  king  Edward  the  third  entered  into  a  compofitioa 
real,  as  owner  of  the  land,  and  patron  of  the  church,  he  may  alfo 
be  prefumed  to  have  taken  upon  himfelf  to  adi  as  fupreme  ordi- 
nary.     Semb.  ibid,  379. 

6.  A  compoGtion  real  beitrg  fet  up,  and  all  the  evidence  goii^ 
to  prove  a  modus,  it  was  rejeSed  by  the  court  of  Exchequer  as  not 
leading  to  a  prefumption  of  any  a^ual  agreement  within  time  of 
memory.  Robertfon  v.  Appleton^  at  Serjeant/  Inn,  22d  February 
1777,  cited  2  Atkflr.  Rep,  375.    So  Smtb  v.  Goddard,  1777. 

7.  Payment 
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7*  Paynent  of  a  eompofition  for  the  thhet  of  turnips  eaten  oflF 
the  ground,  where  neither  party  confidered  it  as  an  agiftmant 
tithe,  eannot  be  held  pernancy  of  that  fpecies  of  tithes,  but  as 
proceeding  merely  from  a  confnfied  notion  of  the  right  of  the 
clergyman  to  fome  fatisfa£tion  for  the  turnips,  for  which,  if 
pulled  up,  he  would  have  received  the  tithes.  Gartwu  v*  Bartmrd^ 
lAnftr.Rep-  319. 

8.  A  modus  of  one  penny  for  e^ery  flieep,  and  an  halfpenny 
for  every  lamb  brought  into  the  parifh  after  CanJUmaif  and  fold 
out  before  fliearing  time,  is  a  wool  modus,  not  an  agiftment 
modus.    IM.  320. 

*^  ^9-         (E.  a)  To  what  Thing  the  MoJus  fhall  extend. 

i^OMMQN  inclofed  by  agreement  is  covered  by  a  fonner  modna» 
^  $tockvfcU y.Tirtjt  i  Vef.  115. 

(H.  a)  Who  (hall  prefcribe  in  Non  Decimando. 

U   A   Lay  impropriator  cannot  prefci4be  in  nw  decimando  any 
^^   more  than  a  fpiritual  perfon.      Rotheram  ▼.  Fanfttow^ 

3  Atk^  629. 

a.  Prefcriplion  in  non  decimando  even  againfl  a  lay  impropriator 

holden  bad*     JVtigbt  v.   Evans ^    Com.  Rep,  643.      Bur^.  345. 

3*  No  one  can  prefcribe  in  a  non  decimando  againfl:  a  fpiritual 
pcvfon.     Com,  Rep,  550. 

4.  Bill  by  a  re^or  for  tithe  wood  in  the  parifh  of  Littk  Wenloche 
in  the  county  of  Sahpy  as  it  had  been  time  out  of  mind  paid  in 
that  parifh,  againft  the  defendants  as  vendees  of  Sir  WVRam  For" 
refter.  The  defendants  in  their  anfwer  fay,  that  no  tithe  had  been 
paid  for  this  coppice  wood,  called  Holcbrook  Coppice^  when  felled 
before,  and  diat  they  never  heard  that  any  tithe  or  modus  had 
been  paid  for  wood  in  that  parifh.  It  was  infifled  upon  for  the 
defendants,  that  tithe  wood  was  not  due  de  communi  jure^  and 
therefore  that  the  proof  lay  upon  the  plaintiff;  and  that  it  was  only 
founded  upon  a  canon  in  bifhop  Stratford*$  time,  anno  17  Ed,  3., 
and  therefore  the  defendants  need  not  allege  anv  prefcription  or 
cttftom  by  way  of  exemption.  But  it  was  anfwered  for  the  plain- 
tiff,  that  occupiers  mufl  always  fet  forth  an  exemption.  And, 
per  otiriam^-^ht  defendants  ought  to  have  ihewn  fome  exemption, 
and  there  is  no  inftance  that  a  parifh  can  prefcribe  in  mndecmattder 
for  tithe  wood ;  wilds  and  hundreds  are  upon  another  confidera* 
tibn*  But  note,  (fays  the  reporter  himfelf )  though  the  defendants 
were  decreed  to  account,  I  do  not  find  that  it  is  yet  certainly 
determined,  that  tithe  wood  is  doc  de  Cfimmutijure.  Jafian  v. 
CoUey^  Sunt.  6 1. 
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5.  There  can  be  no  prcfcrlption  in  non  declmanio  againft  a  ky    ^ 
rcdor,  any  more   than  again  ft  a  fpiritual  reQor.     Charlton  v; 
Charlton f  Bunb.  325.  « 

(H.  a.  2)  Modus  Decimandi\  what  is  j  and  Rbilied)r  9VMf>g*^ 

for  it,  and  Ple^ldihgs. 

I.  ^ETTlMO  up  a  ro^dus  does  not  preclude  the  defendant! 

^*  from  pbje£ling  to  the  pUiiitifF's  title  td  tithes.  *  Carte  ^^ 
BaH^  3  Atk.  499. 

2.  The  court  will  not  decree  again  A  a  farm  modus  on  the 
ground  of  raiiknefs.     Atkyns  v.  Lord  IVilloughb),   a  Anfir.  Rep. 

397-  .  • 

3*  In  dating  a  modus  in  an  anfwer,  it  is  fufBci^nt  if  It  give  the 

plaintiflF  notice  of  the  general  nature  of  the  defence;    Ibid.    Baker 

▼.  Atkill,  ibid.  S.  P.  ^ 

4.  The  a!ifwer  inflfted  on  a  modus  for  a  place  defcribed  orAj 
by  a  map  annexed  to  the  anfwer  in  lieu  of  all  tithes^  or  at  lead  in 
lieu  of  tithe  hay,  held  fufficient.  Clark  v.  Jennings^  2.  Anflr. 
Rep.  498.  ^ 

5.  A  bill  to  eftablifli  a  farm  modus,  fetting  forth  the  abuttals  of 
the  farm,  and  averring  that  the  modus  had  immemorially  beeh  paid 
for  the  faid  farm,  is  fufRcient,  without  exprefsiy  averring  it  to  be 
an  ancient  farm.     Lord  Stawell  v.  Atkyns^  2  Anjlr.  Rep.  564. 

6.  If  an  a£tion  be  brought  by  the  kflee  of  tithes  for  fubtrac« 
tion,  it  is  a  fufficient  ground  for  filing  a  bill  to  eflabliOi  a  modus. 
Ibid. 

7*  A  bill  to  ellabliQi  a  modus  will  not  lie,  where  there  has  beetl 
no  fuit  for  tithes  in  kind.  Lord  Coventry  y*  Bttrjlem'f  2  AnJlr.  Repk 
567.  in  not. 

8.  The  impropriator  mufl  be  a  party  to  a  bill  againft  his  leflee  to 
eftablilh  a  modus.     Glanvil  v.  Trelawney^  Bunb.  jo. 

g.  When  a  bill  is  brought  to  eftabli(h  a  modus,  the  court  will 
enjoin  the  fpiritual  court.  Sir  Edward  Blacket  v.  Finney^  Bunb* 
176. 

10.  Although  the  modus  were  not  proved  exa^ily  as  laid  in  the 
bill,  yet  an  ifflie  was  dire£led  to  try  it.  Laithes  v.  Chriftian^ 
Bunb.  340.  ^ 

(H.  a.  3)  In  what  Cafes  a  Parol  Agreement  is  good,  9Virtgfai 
or  where  there  muft  be  a  Leafe* 

yT  was  held  by  Bury  and  Price^  Barons,  that  a  compdfition  by 
^  way  of  retainer  by  parol  can  be  good  only  for  one  year,  being 
by  way  of  contraA,  but  a  leafe  of  tithes  even  for  one  year  by  parol 
would  be  void.  Mountague,  Baron,  feemed  to  be  of  opinion,  that 
an  agreement  between  the  parfon  and  his  pariQiioner  for  j^ears  by 
parol  would  be  good,  though  not  for  life,  being  only  an  agrees-  « 

VoL«  III.  L 1  meat 
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ment  that  lie  will  not  fue  the  parifhioner  for  fo  many  years  for 
tithes.     Kiidington  v.  Bridgnum^  Buttb*2. 

ovinyu.   (I.  a)  WU  ibaU  bavi  Advantage  of  a  Prcfcription  in 

Non  Decimanda. 

n  I L  ti  to  eftaUifh  the  redor's  right  to  tithes,  and  for  an  ac-* 
•D  count.  The  defeocethough  informally  ilsitcd  as  a prefcciptioo 
de  non  deemanJo  in  a^Mf  eftate  was  as  to  twothirds>pofreiIxonbythe 
lord  of  the  mano^  under  an  apparent  title  by  various  convey ancts» 
tie.  (lasted  by  the  anfwer  from  37  //.  8.  of  the  lands  with  tithes 
generally,  or  t,wo-third8  fpecificallyy  with  evidence  of  reputation, 
or  notice  to  the  plaintiff,  who  had  purchafed  the  advowfon,  and 
was  leilee  of  the  tithes :  but  the  commencement  of  the  title  did 
not  appear.    Bill  difmiflcd  with  cofts*     Stri/tt  v.  Baktr^  2  Ye[^ 

fViiicrsy.  ^K,  a.  2)  Payable  to  whom* 

RECTOR  It  of  common  right  entitled  to  the  tithe  in  kind^ 
Cbppmm  y^  Smith,  zVef.  ^tu 

^Yma  yr,         (L.  a)  By  wbqm^  and^how  they  fiiall  be  paid^ 

U  p  ARISHfCftinERS  bound  only  to  cut  the  grafs,  and  lay  it  into 
^   heaps  ox  cocks,  but  not  lo  make  it  iiito  hay.     Lord  Break  r. 

Lord  and  Lady  Hertford^  2  P.  Wms.  523.     Sec  i  Ro/L  Ahr.  644. 

accord*     But  fee  alfo  1  RolL  Rep.  172.  contra^  and  note,  the  tithes 

are  called  the  tithe  of  hay  and  not  of  grafs«    Et  vide  %  Bwm  EccL 

LaiVj  4«9,  403.     Cmt's  note  to  the  above  caife. 

a.  Lops  and  tops  of  ancient  pollard  oaks  and  afties.  ave  exempt 

from  tithes.     The  ufe  to  which  wood  is  applied  does  not  deter* 

.mine  the  right  to  tithes.     Walter  v.  Trjon;  AinU.  iy>. 

3^  A  cuftora  in  a  parifli  to  reckon*  beech  wood  of  tVenty  years 

growth  timber  is  good.     lUd.  135. 

4.  Eajier  oflSerings  are  due  of  common  right*  AmU.  72. 
ButiL  173^ 

5.  Orafs  cut,  and  given  green  to  beads  of  the  plough,  (halt 
not  be  liable  to  tithe.     Cdlyer  v.  HovHSy  2  AnUr^  Rrp*  48 1  • 

6.  Where  a  titheable  article  has  been  introduced  into  a  parifli 
within  time  of  memory,  but  the  ^ode  of  tithing  it  haaalwafs  been 
uniform,  the  court  will  fupport  the  eftablilhed  psaflioc*  Stmk* 
Baker  v.  Atbill^  2  Anfir.  Rep,  491.. 

7.  Where  by  the  ufual  mode  of  buibandry  cloves  hay  is  sot 
made  i(ito  cocks  at  all,  the  tithe  may  be  fc6-  out  in  the  fwatbe. 
Collyer  v.  Ho^Uy  2  Anflr.  Rep.  4  8  U 
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ft.  Uotks  iccpt  0^  one  farm  for  its  cirlrivaiitfiV  tti  ^ti  ieci^n^ 
all)  on  another  farm  in  a  different  parifli,  fliall  not  ^ay^giftmeitf 
tithe.  Alittr^  if  habitually  fo  ufcd*  FiUvmd  y.  ButUn^  ^Ahftr^ 
Rep.  49^^. 

9.  Sheep  Vt^  principally  for  the  fake  of  foldiT*g,  if  fold  odi  of 
the  parMh  before  (hearing  time,  (hall  pay  agiftmeiit  tithe*  Hrwei^ 
V.  Garter^  2  Anfir.  Rep.  500. 

10.  Agidment  tithe,  \%  the  tithe  of  the  herbage  esten  by  eaftle 
Hoi  titheabfle.     Bliis  v.  Saui,   i  yfrtyfr.  Rep.  342* 

i^i.  Agiilment  tithe  is  not!  within  2^3  Ed.  6*  c*  13*/  3« 

12.  When  grafs  has  been  cut  for  hay,  no  tithe  is  due  fof  thtf 
afier-pafture.     Ibid. 

13.  All  the  garden  ground  in  England  Oi/ill  pray  tithes  for  dif^ 
ferent  crops,     Turnips,  when  they  arc  puUed,  ou^ht  to  pay  ^itlie^ 
though  ever  fo  often  fown,  and  though  upon  the  fame  \^\\d^ 
Tithes  of  after-moath  (hall  be   paid,    but   not   tithes  of  after-*     • 
pafture,  unlefsby  cuftom.     Semb.     Benfin  v,  IVathlns^  Bunh,  \6j 

14.  It  was  decreed  by  the  court,  that  no  tithes  (hould  be  paid 
of  hop  poles  \  that  tithe  milk  ought  to  be  every  tenth  mrai  \  and 
that  in  all  eafcrs  where  you  do  not  make  out  fome  cuftom,  you  mu(b 
pay  according  to  the  canon.  Bate  v.  Spracking^  Bebruafy  l8th^ 
T777.     Bunb,  20.     Vide  alfo  Dodfou  v.  Oliver^  ibid.  73. 

tg.  Wool  of  lambs  (hall-  pay  tithes,  though  the  lambs  havtf 
paid  tithes  two  months  before  \  and  there  ought  to  be  paid  titled 
for  the  agidment  of  yearlings,  being  a  new  increafc«  Baiet  f. 
Sweety  Semb.     Bunb,  90. 

16.  Timber  trees  above  20  years  growth  are  titheaUe,  if  cu^ 
and  corded  for  fuel.  Ahur  not.  Greenai/uay  v.  /^  Bmr/  of  Kent, 
Burtb.  98, 

17.  Tithe  decreed  to  be  pid  for  houfes  in  5/.  S(r0i9Ur*e,  Souths 
fVarkf  it  being  the  only  provifion  made  for  the  minitten  Poeott 
V.  Titmarjh^  Bvn6.  iC2. 

1 8.  The  ufual  time  of  tithing  lambs  is,  when  thcf  citt  Kv^ 
without  the  dam.     Reigmldsv.  Vificent^  Bunb.  133. 

19.  Exemption  from  tithes  (h^Il  extend  to  a  cookilon  afppurte^' 
nant.     Lambert  '^i  Gumming j  Bunb.  i'^. 

20.  Bill  by  the  redor  of  Radnage  in  the  county  of  Buchngkam 
for  the  tithe  of  head-lands,  of  a  millland  cherrtes«  The  defend^ 
int  in(illed  the  headlands  were  only  large  enough  to  turn  the  p)oo^ 
upon,  and  as  to  this  the  bill  was  difmiffl;d.  As  to  the  mill,  no 
tithes  thereof  having  ever  been  paid,  and  being  an  ancient  mill, 
k  was  adjourned  to  confider  whether  the  tithe  of  a-  water  cora 
mill  was  a  predial^  or  a  perfonal  tithe.  As  to  the  blacK  cherries, 
rfie  defendant  infilled  they  grew  wild  in  hedges  and  walt'e  places, 
and  ferved  for  fencing  his  grounds.  But  the  defendant  vratf 
icctctA  to  pay  the  tithe  of  thefs  cherries.  Chapman  ^.  Barlowt 
Bunb.  183. 

21.  Portions  of  tithes  are  dl(lin£l  from  tithes  annexe  to  a 
re£lory.     D^it^nes  ▼•  Moreman^  Bunb.  i8y« 

L 1  2  2^a*  Though 
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21.  Though  a  curate  is  appointed  by  a  vicar  chher  gcncraHy i  or 
X   cxprefsly^or  lifc^  yet  fuch  appointment  is*  in  its  own  nature  re- 
vocable at  laWj  even  without  any  caufe  afligned,  and  by  the  eccle- 
fiaftical  law  with  caufe  Qiewn  ;  fo  that  he  hath  not  fuch  aperma* 
xieni  intereft  as  to  claim  any  tithes.     Price  v.  Brant^  Bunb.  273. 

23.  VetcheSy  and  cluver  cut  green,  and  given  to  cattle  ufed  in 
hufbandry,  (hall  pay  no  tithes.  Semb.    Hayfe  v.  Dm>fe^  Bunb.  279* 

24.  Bill  for  tithe  herbage  for  (beep  dcpaftured  in  the  parilh 
three  or  four  months  after  they  had  been  fliorn,  and  then  were 
removed  into  another  parith^  and  (boxn  there ;  and  cited  for  the 
plaintiiT  Coleman  and  Barker f  Pafch.  1726}  and  Rummer  and 
WingJUld^  1  W.l^M.  (cit^d  there'.  ^^M\. per  cwrUtm — ^No  tithe 
herbage  fliall  be  paid  for  fuch  flieep,  bccaule  they  are  ammslia 
JruBuofa.     Pew  v.  Seymour f  Bunb,  313. 

25.  Turnips  (fown  after  the  corn  is  cleared )  fed  with  (beep 
and  barren  cattle,  (hall  pay  tithes.     Swnfen  v.  Digbj^  Bunb.  314. 

26.  Bill  for  tithes,  laying  a  cuftom'for  the  pari(htoners  to  give 
notice  of  fetting  out  tithes,  or  that  there  isfomefuch  cuftom^  bad»M< 
and  ditmifledwith  coils.     Beaver  v.  Sprat/ey,  Bunb.  333. 

27.  A  compoiition  for  tithes  cannot  be  determined  as  ta  partj. 
and  continued  as  to  the  reft.     Rcynel  v.  Rogers^  Bunb.  15. 

28.  A  redor  agrees  with  a  parifliioner  for  his  tithes  for  a  cer* 
tain  fum  payable  yearly  at  Michaelmas ;  the  refior  dies  the  begin* 
i>ing  of  September^  the  agree meiit  determining  by  the  death  of  the 
parlon,  the  fucceflbr  (hall  be  entitled  to  tithes  in  kind  only  from  ( 
the  death,  and  the  executor  of  the  laft  incumbent  tq  a  proportion 

\  according' to  the  agreement  till  the  time  of  his  te(tator*s  deaths 

and  this  is  by  an  e^iuitable  confl:ru£tion.  Arien.  Bunb.  294. 
,  29.  A  large  common  extends  itCelf  into  feveval  pariihcs,  and  by 
GuHom  the  owners  of  cattle  fed  upon  this  common  pay  tithes  of 
fuch  feeding  to  the  parfon  of  the  pari(h  where  they  refpe£lively 
live,  dnd  not  to  the  parfon  of  that  pari(b  in  which  the  cattle  occa* 
fionally  feed,  held  to  be  a  good  cuftom.     MichUburgh  v.  Crijf^ 

1  Bro.  Par.  Ca.  2^2^ 

30.  Hops  are  not  titheabk  before  they  are  picked,  and  gathered 
frofti  the  bind,  or  ftem.     Tyers  v.  IValUtiy  5  Bro.  Par.  Ca.  99. 

2  Burt!s  Eccl.  Law,  /^to  edit.  419* 

oViner4T.    (N.  a)  Perfonal  Tithes.    In  what  Cafes  they  are  due- 

Of  what  Things  they  (hall  be  paid. 

I.  np HE  tithe  of  com,  ground  in  a horfe  malt-mill, is  a  perfonal 
^  tithe ;  and  not  payable  by  the  tenth  toll-di{h  of  the  corn 
groutid,  but  by  a  tenth  part  of  the  clear  profits,  over  and  above  all 
incidental  charges.  Chamberlaine  v.  Newte,  1  Bro,  Par.  Co.  157. 
2.  Tithes  oF  fifh  are  payable  only  by  cuRom,  but  cannot  be 
claimed  as  a  mere  perfonal  tithe,  deduflis  expefifts ;  for  where  ttthe& 
in  kinS  are  due  only  by  cuflom,  it  feems  impracticable  to  dcdu^ 
the  expences.     Kelynack  v.  Gniavas^  3,  Bro.  Par^  Ca.  479^ 
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(Q^a)  Payable.     At  what  Place..  sv\ntr4^ 

'T^ITKE  niilk  mud  be  fet  out  in  the  occupier's  own  vefTclsj 
^     at  the  known  milking-place ;  and  the  ^parfon  is  to  fetch  it, 
and   put   it   into   vefiels  of   his  own.      Carthew   v.   Edwards^ 
AmhL  72. 

(R.  a)  Payable.     At  what  Time,  9V!ncr44. 

f«  npHE  time  for  pacing  tithes  of  flieep  is  at  (hearing;  the 
'-    tithe  of  wo  )1  is  fatisfaAijn  of  pa(lur.ige  for  the  year  paft* 
■'         V.  GoUU  AmhL  149. 

t.  If  after  (hearing  the  occupier  depiflures  (heep,  arrd  fells  them 
before  (hearing-time  comes  again,  he  mull  pay  tithes  for  fuch 
pa(hirage.     Ibid. 

(S.  a)  Payable,     In  what  Gales,  though  there  is  no  9V'»g^4» 

Produd. 

J.  f  F  a  man  depaftures  unprofitable  cattle  in  his  ground,  he  (hall 
'  pay  tithes  in  proportion  to  the  number  of  the'cattic,  and  the 
value  of  the  land,  generally  at  the  rate  of  a  /.  in  the  pound  i  and 
the  fame  proportion  is  to  be  obferved  if  they  are  travelling  cattle 
that  come  and  go  fttccedively.  Citrlefed  upon  me;idow  ground 
after  it  is  mowedy^(kall  Hot  pay  titheSi  uulefs  by  cuAom.     imlth 

-  2.  Rcfolvcd,  by  5//ry,  Prw,  and  AUuttiague^  BaronSi  that  the 
tithes  for  depaftutin^  unproBtahle  cattle  ought  to  be  paid  by  the 
occupier  of  the  ground,  and  not  the  aj^iftor :  and  by  Lord  C.  IS* 
Bury  and  Price^  contrh  Mountague^  faddle  horfes  (hall  pay  no 
tithes  no  more  than  cattle  for  rhe  .plough  and  pale,  or  cattle  killed 
for  the  ufe  of  a  man's  own  family,  in  refpe£t  of  the  profit  that 
otherwife*  accrues  to  the  parfon  from  thcfe.  Undervi^od  s.  Gik^ 
icfif  Bunt,  3. 
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(U.  a)  Barren  Lands.     And  what  fhall  be  faid  fuch.  9V»""47. 

I.   A  LTHOUGH  by  the  ftatute»  UikI  in  its  own  n:iture  not  fit 

^^   for  tina)*e  pays  no  tithe  for  fevcn  years  after  it  is  improved, 

yet  if  it  be  not  fit  for  tillage  b/  reafon  of  woods,  it  is  fubje& 

to  tithes  immediately  after  improvement.      Stockwell  v.  Terry^ 

1  Ff/.  115. 

2.  A  bill  was  brought  by  the  impropriator  for  the  tithe  of  For/ey 
and'  Oakmare  in  the  pari(b  of  Aljord  in  tlic  county  of  Stafford^ 
Che. defendant  in  his  anfwer  inQIted,  that,  the  ground,  for  which 
the  tithe  was  demanded,  was  heath  and  barren  groun  1,  and  ex- 

X- 1  3  cmptcd 


f  ynptf  d  bf  At  ftatttte  EJ.  6.  for  kycn  yeif s ;  but  he  admitted  hf 
his  anfwer,  that  it  was  wood  ground  which  had  been  grubbed  upi 
9|nd  therefore  the  plaintiff's  counrel  infifled  it  had  yielded  pfofit 
Dcfpre,  and!  was  not  barren  ground  within  the  meaning  of  the 
ilatpte  of  Md,  6*  This  came  on  ppon  bill  and  anfwcn  and  it  ^ip* 
pearing  from  the  defendant's  own  admifiioni  that  it  was  wood 
ground  grubbed  up ;  Ffr  furiam^^Thc  liefen^ant  was  d^rcc^  to 
accouau    Bear^l^ioreY,  Gilbert,-  Bunbk,  7^9. 

»Thsr4f,  (X.  a)  Difchargc  by  Common  Law. 

C  VIDENCE  of  an  ^xemptjon  from  tithes  depends  on  ufa^e«  and 
^    a  pofterior  one  is  evidence  of  ^e  antecedent.    JbrdMJhc^^^ 
.  York  V.  St(tfiitoPf  %Atk.  f  37, 

ff^^iT'  (Y..a)  pifchargcd  by  Statutes. 

?*  12  ILL  for  tithes  of  lands  in  the  parifli  of  Stcn^rdin  Kent^ 
-O  The  defendant  bv  her  ahfwer  infifted^  that  the  lands  were 
part  of  the  poifcffions  of  the  monaftery  of  Saint  Juftin,  one  of  the 
greater  monafteries,  apd  were  difchareed  of  tithes.  Lord  Hard* 
mficki  was  clearly  of  opinion,  that  if  lands  appear  tq  have  beefi 
part  of  the  poflfeSion  of  any  of  the  greater  monafleries,  (which 
ivere  diflblved  by  ftatiite  3 1  H-  8.)  and  th<fte  is  no  evidence  of  the 
payment  of  tithes  for  thofe  lands  at  any  time,  courts  will  confider 
^em  as  difcharged  by  fome  way  or  other,  before  the  diffolutioo,^ 
in  the  hands  of  the  abbot,  (!fr.,  and  that  it  is  fufficicnt  to  allege, 
fhat  ^ey  were  part  of  the  pofleflions,  isfC't  and  were,  at  the  time 
of  the  diflblutioni  by  prefcri^tion,  compofinon,  or  by  other  lawful 
ways  and  means  difcharged  from  payment  of  tithes*    Lamfnj  v.* 

2*  Bill  ifoT  tithes.    Defendants  in  their  anfwer  infifted,  that  the 
lands  whc^re,  tsfc.  were  formerly  bt'longing  to  the  abbot  of  Crom^ 
tan4i  and  therefore  exempt  \  but  do  not  fay^  that  they  were  dit 
fharged  when  parcel  of  the  abbey  lands,  though  not  one  of  the 
f»rders  which  wer^  difcharged.     [Notag  this  was  one  of  th^  grea- 
ter moiiafteries  4iiroIved  bf  the  Ilatute  3 1  H.  8.)    And  the  de* 
fendknt  in^fted,  tl^it  condaot  non-payment  was  a  fufficicnt  evi* 
dcnce  of  an  exemption,  efpecially  being  coupled  with  being  parcel 
if  one  <>f  the  greater  monafteries.     >  nd  in  the  cafe  of  CoUard  v. 
^efvtori,  a/L  term  1681,  defendant  there  infifled  that  the  bndSt 
Cfr.  weri  difchnrged  by^  bull,  order,  prefeription,  or  fome  other 
vray,  and  allowed  to  be  good.     But  the  court  unanimoufly  decired 
for  the  plamtxff  iii  the  preft:nt  cafe,  for  that  the  proof  waa  not  full 
as  to  noti- payment  i  and  alfp,  though  ihe  defendant  faya  the  lands 
were  in  the  abbot^s  hands^  yet  he  does  not  fay  they  were  dUcharged 
in  hV  hands ;  afid  the  ftatute  31  N.  8*  extends  only  to  fucb. 
Banking  y.   Qaf,    Bunk*  37..  ^    rUf   alfo    Ctufk  r.   Dtfbmmi% 


(Z*  a)     Difcharge   by  Unity   of   Poflellion.       ^y^ss* 

Prelcription. 

t  JNITY  of  pofleflion  of  a  hianot  aqd  rcaory  will  not  exempt 
^  the  iUmcfne  faiuls  from  the  paytncot  of  tithe8>  wh^n  they 
come  to  be  fevered.     Fox  v.  BardweiJ,  Com,  Ref.^gZ. 

(A,  b)  Difcharge  by  Order,  sViocrjg. 

n  ILL  bjr  the  vicar  of  Ttjchur/i  in  the  county  of  Sujtx  for  tithes. 
^  The  defendant  infifts  the  lands  were  parcel  of  the  monaftery 
of  f-obertjbridge^  which  was  of  the  ci (tertian,  order,  and  therefore 
difchar^^cdy  being  diflfQived  by  the  (tatute  31  if.  8.  ^s  one  of  the 
greater  abbies.  But  nota^  lands,  though  of  the  ciftertian  order, 
Were  not  difcharged,  but  quamatu  in  propriii  manibu/,  and  even 
not  all  thofe,  but. only  fuch  as  were  in  them  before  the  council  of 
JLaUran,  as  is  exprelitrd  in  that  council,  which  was  held  5  H.  a. 
anno  1 179.  The  method  of  proving  whether  the  lands  were  pur«» 
chafed  before  or  (in^e  the  council  o(  Later  an  ^  is  only  by  payment 
of  tithes,  which  will  induce  a  prefumption  that  they  were  pur* 
chafed  after-,  and  per  curiam — ^The  defendant  was  decreed  to 
account,  for  th.it  it  appeared  that  the  lands  were  in  tenants' 
hands,  and  confequently  not  difcharged  when  theyxame  to  if.  H« 
Lord  V.  Turky  Bmib.  122. 

(B,  b)    Difcharge  by  Payment  of  other  Tithe  or  sv^^^^o- 

Thing. 

« 

A  N  indofure  and  allotment  in  lieu  of  tithes,  though  founded  on 
'^  an  agreement  to  which  the  ordinary  was  party,  and  decreed 
by  the  court,  is  no  bar  to  the  fucceflbr's  claim  of  tithes.  Attomej^ 
General  v.  Biair^  AmhL  510. 

(C.  b)  Difcharge.     Pleadings,  ^^^] 

I.  "T^HE  defendant  to  a  bill  for  tithes  in fi Red,  that  the  lands 
'-  where,  CsV.  were  part  of  if.,  which  is  part  of  the  Bifliop  of 
Londoti's  palace,  and  therefore  exempt  from  the  payment  of  tithety 
but  did  not  lafy  it  perfon.tlly  in  the  bifliop;  and  this  was  allowed 
to  be  well  enough,  becaufe  the  exemption  goes  along  with  the 
lands,  aUhoogh  it  would  have  been  better  laid  by  way  of  formal 
prefcriprion  as  at  law.  As  to  lands  belonging  to  a  monaftery^ 
Chey  muA  fee  forth  bow  the  prefcription  is,  but  where  the  land 
icfelf  is  exempt,  it  is  difcharged^  into  whateYCf  hands  it  SQincs* 
$inmng  v.  Drwc0f  July  ^7  x  a.    Bunb.  atf. 

LI  4  '  a.  The 
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t*  The  defendant  to  a  bill  for  tithes  infift^  that  the   lands 

vheret  isfc*,  were  formerly  belonging  to  the  abbot  of  Crowland^ 

(one  of  the  greateft  monaderies  diflbived  by  the  (tatute  31  H.  8.) 

and  therefore  exempt,  but  does  not  fay  that  they  were  difcharged 

yrhcn  parcel  of  thp  abbey  Unds^  thpugh  not  one  of  the  orders 

whifh  were  difqharged.     The  court  decreed  for  the  plaintiflF;  for 

^       though  the  defendant  fays  the  lands  were  in  the  abbot's  handSi 

yet  he  does  hot  fay  they  were  difcharged  in  bis  hands;  and  there 

(«)  Mkf     was  not  full  proof  (^i)  as  to  nonrpayment.     Hanking  v.  Gay  i^  ain 

an4hearfa7    Ffirtdary  11  iS.     ]^nb.  %'}. 
—  HOC  toX' 

t  pcoof  U  conftaat  aoa-poymcat.    Clark  t*  Difl^wood,  Buob.  66. 


yvincrfij*  (F.  b)  Remedy  for  Recovery  of  Tithes.  And  in 
(«)Tb%ftat  what  Court  ia). 

paiRd  iboo  ^rter  tl^  diflblutiAn  of  the  reltgiout  bouffs  il^h|s  kiogdoorit  \ithtt  wbkh  time  the  thbaa 
(erf  la  the  ha  :ds  of  religtout  iDen,  and  the  ufua^  remedy  for  the  fabtradlion  of  tbem  wa&  in  the 
fcclcfiaftical  coorti.  Bvt  when  tithes  became  lay  fcct«  it  «a»  rbo«*ght  neceflary  to  provide  a  remedy  fcr 
fuch  iojuriet  in  the  temporal  <oorti ;  and  ihereifoie  the  ftatote  wj^  pifled  tor  cImc  purpofe*  P€r  Lord 
tUoj^A  C.  J.  5  Term  Rep.  B.  R.  163. 


A 


Return  to  4  habeas  corpus  ft  a  ted  the  defendant  to  be  in  cultody 
by  virtue  of  a  certain  attachment  or  commitment  under  the 
hands  iand  feals  of  two  juftices  of  the  peace  of  the  county  of  5.« 
(fetting  it  out,)  and.  which  recited  that  the  vicar  grner<i1  and 
official  principal  of  the  Bifliop  oi LichJUld  and  Coviniry^  and  of  his 
^pifcopal  conHftory  court  of  Lichfield^  had  certified  to  the  faid 
juftices  under  the  feal  of  his  office,  that  the  defendant  of  the  pariQ\ 
pf  W*  hi  the  county  of  $.  had  difobeyed  and  concemnednhe  pro* 
C^s  and  proceedings  of  the  ecclefiaftical  court  of  LtchJUli  in  not 
appearing  there  on  a  day  appointed,  of  which  he  had  notice,  to 
anfwer  p.  reflor  of  W.  in  a  certain  cauft:  of  fubtra^iion  or  non- 
payment of  tithes  and  other  ecclefiaftical  rights,  promoted  by  D. 
^gainft  him  the  defendant^  and  had  defired  the  aid  and  affiftanceof 
them  the  faid  juftices  for  the  ordering  and  reforming  the  defend- 
ant, according  to  the  ftatute  27  H,  8.  c,  20.  and  confirmed  by  a 
ilatute  2  &f  3  Ed.  6.  r.  13.,  and  then  required  the  flieriiF  and 
keeper  of  the  gaol  to  attach  the  body  of  the  defendant,  and  him 
deliver  to  gaol,  there  to  remaiir  without  bail  or  mainprize  until  he 
^oi^d  have  found  fufficient  furety ,  to  be  bound  by  recognizance  or 
ptherwife  before  fome  juftice  of  the  county,  to  the  ufe  of  the  king, 
^o  give  due  obedience  to  the  procefs,  (sTr.  of  the  ecclefiaftical  court 
of  Lifihfidd  aforefaid.  It  was  infifted  fo^  the  defendant,  that  this 
commitment  wasi  illegal.  But  Lord  Mansfield^  C.  J.,  TaUs^  and 
^Jifm^  Juftices,  were  of  opinion  that  the  proceedinf^s  wero 
propeti  that  the  ftatute  27  H.  8.  is  not  repealed;  that 
ftaiutc,  and  the  ftatutes  32  //.  8.  and  2  tf  3  Ed.  6.  are  dnferfs 
iatuhu^  the  lattei^  do  not  mean  to  repeal  the  former*  Hnmitt  J. 
however,  exprefTed  fome  doubt  whether  jt  was  a  proper  proceeding 
^der  the  27  H.  8.,  it  being  before  a  definitive  fentenee.    He  re* 

marked 
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marlced  alfo,  that  it  did  not  appear  very  clear  that  the  parties  dwdt 
in  the  county ;  and  further,  that  it  did  not  appear  that  thefe  tithes 
arofe  within  the  parifh,  or  were  due  to  D.  as  the  Tt&ox  of  it.  Rex 
V.  OvftnaL  Dovafton^  Trin.  7  G.  3.     £um  2095. 

(G.  b)  Remedy  for  Recovery  of  Tithes ;  how,  and  9^»«»^b. 
in  what  Cafes.     And  Pleadings. 

jl«  I)ILL  ^7  ^  1^7  impropriator  for  tithes  for  about  14  years* 
^  The  defendant  pleaded  the  (latute  of  limitations  to  all 
before  Gx  years  ;  but  the  court  over-ruled  the  plea,  for  the  de- 
fendant 19  in  the  nature  of  a  receiver  or  bailiff  for  the  plaintiff^ 
and  fo  the  itatute  does  not  operate.  Mar/Ion  v.  Claypole  &  al* 
Jdaj^  17269  Bunb.  213. 

2.  In  debt  for  not  fctting  out  tithes  under  the  2  {jT  3  Edw.  6.  Bot  wlieae 
c.  13.,  the  declaration  dated  that  the  plaintiff  was  re£kor  of  the  t|»«<^«{«»- 
pariih  of  7*.,  and  as  fuch  was  entitled  to  all  manner  of  tithe  lu"ea^ 
within  the  fame,  except,  tfr. ;  and  that  the  defendant  occupied  tichct  bad 
ai  acres  of  land  within  the  faid  parilh  ;    and  that  the  tithes  of  ^.  P**' 
cornf  lie.  yearly  virifing  from  the  faid  land  of  the  defendant  befofc  Uk* 
within  40  years  next  before  the  making  of  a  certain  aA  of  par-  making  «f 
liament  made   in  the    2  i^  3  Ediv.  6,,    intituled,  WV.,  were  ^^^^ 
of  right  yielded   and   payable,   and  yielded    and    paid    to    the  I^^ermeot"^ 
re£ior  of  the  faid  parift^i^^-     At  the  trial  it  appeared  that  the  that  they   - 
land  in  queftion,  as  far  back  as  any  witnefs  knew,  had  been  in  ^nrofriia 
f;rafs,  and  had  been  ploughed  for  the  firft  time  only  about  a  year  ought  to  be 
before,  and  no  evidence  w'as  given  of  its  ever  having  paid  tithe ;  9**^9  ^^ 
yet  it  was  held  that  the  adion  on  this  declaration  was  fupportable,  ^Jj^tncToT 
there  being  no  ground  for  the  prefumption  of  a  grant  in  favour  their  ever 
of  the  defendant.     Mitchell  v.   Walker^  Eaft.  33  G.  3.*  c  Term  h«^»shee» 

J?#A    ]?   /?    ^o  '       ^  ^       •^^  ^     ^  l«idataU» 

was  not  fupportabie.     For  it  is  to  be  prefumed  that  there  was  00  payment  for  40  years  be'oic  the  fta- 
twte.    lATd  Manifidd  v.  Clarke,  Mich.  9  G.  3  in  C.  B.  5  Term  Rep.  B.  R.  264.  ■• 

(L  b)  Suits  in   the  Ecclefiaftical  Court  allofred^  or  9^"«7i* 

not.     In  what  Cart:s. 

!•  nrHE  turning  of  cattle  to.  the  tithe  makes  it  a  fraudulent 
^     feverance,  and  a  fuit  may  be  maintained  for  it  in  the 
fpiritual  court.     &emb.  Com,  Rep,  24. 

2.  If  a  modus  be  pleaded  in  the  fpiritual  court,  and  they  refufe 
that  plcaj^  a  prohibition  (hall  go.     Huchs  v.  Phelps ^  Bunb.  ^. 
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yVincTT^.    (K.  b)    WHcfc  tUe   Parfon   fliall  have  ihcm  j    ancf 

where  the  Vicar. 

I.  pOTATOES  being  fown  in  great  quantities  in  a  common 
'^  field,  the  rector  brought  his  bill  for  them,  as  a  great  tithe. 
Lord  HarJxvicke^  C.  held,  that  potatoes  being  in  their  nature  a 
fmall  tithe,  the  fowing  of  them  in  greater  quantities  makes  no 
alteration.     Smith  v.  HTyat,  2  Ath.  364.  Com.  Rip.  639. 

2.  The  di(tin£lton  between  gteat,  and  fmall  tithes  might  arife 
at  firft  from  the  forftier  producing  greater,  and  the  latter  fmaller 
quantities.     Ibid.  365. 

3.  Though  Lord  C.  J.  Holt  in  3  Lev.  365.  held  tithes  (boold 
be  determined,  whether  grent,  or  fmall,  trom  their  quantity  ^  the 
judgment  was  contrary.     Ibid.  .  • 

4:  If  potatoes  in  gardens  (hould  be  called  fmall  tithes,  and 
great  in  fields,  they  muft  vary  every  year  in  every  pariftu     Bid* 

5  Where  arable  is  turned  into  pafture,  it  is  an  agiftment 
tithe»  and  becomes  a  fmall  one  from  a  great  one.     Ibid. 

6.  To  entitle  himfelf  to  tithes  a  re£lor  has  nothing  to  do,  but 
to  prove  himfelf  xz&or ;  but  a  vicar  muft  lUe#  an  actual  endow* 
ment.     Carte  v.  Baili  3  Atk.  499. 

7*,  A  certificate  of  the  original  agreement  between  the  refior 
^  abd  vicar,^  in  reeard  to  tithes,  muft  appear  to  come  out  of  the 
charter-houfc  of  the  abbot,  and  not  out  of  his  hands  only,  oi  it 
cannot  be  read.    Hid.  500. 

8.  A  vicar  may  not  only  be  endowed  of  the  tithes  of  a  parifin 
but  of  a  penfion  likewife.     Ibid. 

9.-  A  grant  from  queen  Mary  of  decimaf  hladorum  ri  futm,  H 
omnes  aiias  decimal,  though'  couched  in  fuch  general  terms*  is  not 
fiifficient  to  bar  the  redlor  of  his  common  right  of  tithes,  onlefs 
exprefsly  ftated  what  was  the  right  of'  the  crown*  EUns  v.  jDtr* 
merj  3  Ati.  534.  » 

10.  Clover  feed  is  a  fmall  tithe,  and  as  fuch  h  due  to  the  vicar. 
JValUs  v.  Pain^  Coni,  Rep.  633.  Bunb.  344.  S.  C. 

1 1.  Acorns  sire  fmall  tithes.     Ibid.  640. 

12.  Matthctu  Nicholas^  C/erk,  vicar  of  Skalford^  in  Hilary  Xtxm 
10  Atina^  preferred  his  bill  in  the  court  of  Exchequer  againft 
Elliot^  the  farmer  of  the  impropriate  re£lory,  (amongft  other 
things)  for  the  tithes  of  peafe  and  beans;  and  alfo  preferred  his 
bill  in  the  fame  court  afterwards  tgainft  Auflen^  Efq.  the  impro- 
priator, and  had  a  decree  for  the  fame,  though  it  was  inCfted  by 
the  dtffcndants,  that  the  vicar  was  entitled  only  to  the  tithes  of 

I  peafe  and  beans  (et  and  planted  in  rows  and  ranks,  that  have  been 
hoed  and  weeded  with  the  hand,  where  the  ground  has  been 
turned  by  the  fpa.de,  as  well  ia  open  fields  as  in  gardens ;  but 
not  where  they  have  been  fet  in  rows  and  ranks,  and  hoed  and 
weeded  with  the  hand,  where  the  ground  has  been  turned  only 
with  tiie  plough.    Fi;on^  this  dec^e  there  wa^  an  appeal  to  the 

Glpttfe 


HomCc  of  Lords  ;  and  it  was  there  affirmed  24  Jan.  1717.     Ni^ 
t'bolas  V.  Elliot,  Bunb.  19.  2  Bro.  P.  C.  3I. 

13.  Bill  hj  a  vicar  for  tithes;  the  defendant  admitted  in  his 
anfwer  that  the  plamtifTwas  entitled  to  all  forts  of  tithes  $  but 
in(](ted  on  a  fpecial  exemption:  upon  this  admifTion  the  plaintifF 
was  not  obliged  to  fhew  any  fpecial  title  cither  by  endowment,  or 
prpfeription,  which  ocherwifc  he  ought  to  have  done.  Pjt  v. 
Rea,  Bisfih.  72. 

14.  Bill  by  the  vicar  of  Meljbam  nfrainft  a  parifhioner  for  tithes; 
an  ilTutf  was  dire<^ed  to  try,  whether  a  parcel  of  lands,  called 
Jflay^  ufually  paid  tithes  to  the  vicar  of  Metjbam,  or  to  the  reflor 
of  IVhaddon  (who  was  not  before  the  court).  The  jury  find  that 
it  had  paid  tithes  to  neither ;  and  upon  the  po/lM  returned,  it  was 
infilled  for  the  defendant,  that  by  this  finding  the  court  could 
m^ke  no  decree,  for  that  they  had  no  fatisfa^ion  by  it :  but^r 
^ttri/jiw— pTHc  vicar  is  endowed  de  omnibus  mtnutis  dtcimis  infra 
tarochiam^  &c.  and  the  defendant's  defence,  both  in  law  and 
equity,  is  falfified  \  and,  though  tithes  have  never  been  paid,  yet 
the  vicar  has  the  fame  right  to  all  within  his  endowment,  evea 
without  ufage,  (unlcfs  an  ufage  to  the  contrary  is  (hewn,)  as  the 
red^or  has  of  common  right  \  in  which  lad  cafe  a  man  cannot 
infift  that  tithes  have  never  been  paid,  which  is  a  non  decimandos  ^ 
^nd  decreed  for  the  vicar  accordingly.     Fom  v.  Ruiiy^  Bidftb.  Sy, 

I  J.  Bill  by  the  vicar  of  Eynjbam  in  the  county  of  Oxford^  for 
fix  years  tithe  herbage,  and  furze,  of  a  clofe  called  Amberry^  in 
the  faid  parifh.  The  defendants  infifted  that  they  did  not  know 
that  the  vicar  was  entitled  to  thefe  tithes ;  that  they  were  informed 
no  tithes  thereof  ought  to  be  paid  to  the  vicar ;  but  that  the  great 
tithes,  herbage  and  furze  (if  any  were  due)  belonged' to  the 
impropriator ;  atid  then  fay,  it  was  part  of  the  difibived  abbey  of 
Eynfiam^  and  exempted  by  the  (latute  31  H,  8.  The  plaintiff 
made  out  by  his  proof,  that  the  vicar  was  entitled  to  all  fmall 
tithes  within  the  pari(h ;  that  the  great  tithes  were  conftantly 
paid  to  the  impropriator,  and  gave  one  inftance  within  thirty 
years  of  a  compofition  with  the  vicar  for  the  ,agi(lment  tithe  of 
this  clofe.  The  defendant's  proof  was  negative,  that  they  never 
knew  tithe  paid  for  this  clofe  *,  and,  although  it  was  objedled, 
that  a  vicar  (hould  have  m^de  out  a  fuller  title  to  the  fmall  tithes, 
yet  the  court  were  of  opiDion  it  was  fufficient;  and  decreed  the 
defendant  to  account.     GooU  v.  Jcrdan^  Butib.  144. 

16.  Bill  by  the  plaintiff,  as  leflee  of  the  vicar  of  Thi/llewortb^ 
for  ti.the  of  peafe  and  beans,  fet  and  fowed  in  rows,  drilled,  hoed, 
and  hand' weeded  in  a  garden-like  manner,  againft  the  lefiee  of 
the  impropriator,  (the  dean  and  chapter  of  Wind/or^)  as  being  a 
fmall  tithe.  The  defencf^ot  infilled  that  a  great  part  of  the  parifti 
was  converted  into  this  method  of  cultivation  ;  and  that  this  tithe 
was  never  paid  to  the  vicar,  but  always  to  the  impropriaU)r.  Two 
eafes  were  quoted  for  the  plaintiff;  firft,  Stephens  v.  Martin^  Hil. 
7  JtHL  3  ,  which  was  affirmed  upon  an  appeal  to  the  Houfe  of 
JLords  I  fccond.  Nicholas  v.  Elliat :  to  which  it  was  anfwered  for 
'  '  the 
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the  defendant,  as  to  the  Tirfl,  that  it  did  not  appear,  (in  that  cafe,) 
chat  the  iinprt>priator  contefted  it  \  nor  what  the  endowment  was; 
and,  as  to  the  fecand,  there  was  a  proof  of  ufage  by  the  vicar  for 
forty  or  fifty  years  receiving  tithe  peaie  and  heans,  where  plough 
and  fpade  were  ufed ;  but  where  the  plough  only  u^s  afed,  the 
impropriator  received  them.  And  pn-  curiam — 'ihere  being  no 
endowment  produced,  nor  ufage  proved,  in  the  prefent  rafe,  the 
bill  muft  be  difmifled  aa  to  the  demand  of  pGafe,  and  beans* 
Gum/ej  V*  fi«r/.  Bunt.  i6g. 

17*  Bill  brought  by  a  lay  impropriator  for  tithe  hay  in  the  parifii 
of  Ffamjitld  in  the  county  or  Sttffefc^  and  derives  title  under  a 
j;rant3  Jac,  1.,  which  exprcfsly  grants  the  tithe  of  hay.  To 
this  bill  the  vicar  was  made  a  party,  and  the  plainti^  had  no 
proof  that  he,  or  thofe  under  whom  he  claimed,  ever  had  received 
tithe  hay.  The  defendants  (pariOiioners)  infifted  he  was  only 
entitled  to  corn  and  grain,  and  that  the  vicar  was  entitled  to  tithe 
hay ;  though  there  was  no  evidence  that  tithe  hay  had  ever  beea 
paid,  either  to  the  impropriator,  or  the  vicar ;  but  the  farms  of  the 
defendants  "^vere  under  ancient  modus's  or  cuUomary  payments; 
and  the  defmdants  inCfted  that  the  hay  was  covered  under  modos's, 
and  to  corroborate  this,  gave  feverai  inftances  of  payments  of 
modus's  to  the  vicar  by  feverai  pariSiioners,  who  had  nothing  but 
meadow  ground,  and  confequcntly  could  pay  only  for  the  tithe  of 
hay«  This  caufe  was  this  day  heard  \  and,  thou);h  there  was  no 
proof  of  tithe  hay  in  kind  to  the  vicar,  but  only  prcfumed  to  be 
10  by  the  modus's,  yet  fince  there  was  no  ini^ance  of  the  impro- 
.  priator^s  having  received  tithes  of  hay  for  one  hundred  and  twenty 
years  fince  the  grant  of  Jac>  i.,  the  bill  was  difmifled  ferUtam 
curiam.     Stone  y,  Rideout^  Bunt   262.  Ffb.  28,   1728. 

1 8.  Tares,  whether  green  or  ripe,  are  a  great  tithe,  and  belong 
to  the  re£bor,  refolved  by  three  barons  {Price  jcontri).  Hod/bf/n 
V.  Smiiif  Trin.  term,  1715.  Bunb.  279.  in  note. 

1 9.  Tithes  by  law  are  denominated  great  or  fmall,  according  to 
the  nature  of  the  thing,  and  not  from  the  mode  of  cultivation, 
or  the  ufe  to  which  it  is  applied.  The  tithes  therefore  of  beans 
and  peafe,  vihether  fown  in  the  fields  or  gardens,  are  great  tithes, 
and  do  not  fall  under  the  denomination  of  tithes  of  gardens 
technically  called  decirn^  bortorum.  *  Simr  v.  Bennett,  ^'Bro* 
P.C.  586. 

20.  How  far  a  vicar  /may  avail  himfclf  of  his  general  title  to 
tithes,  in  oppofition  to  a  pecuniary  compofition  eftablifli^  by 
parfon,  patron,  and  ordinary,  vide  Mortimer  v.  LoyJf  7  Bro. 
V.  C.  493. 

ft 

»^'"^77.  (M.  6)  Equity. 

NT* 

I.  ^17 HEN  a  bill  is  filed  for  an  account  of  tithes  againft  one 

^  ^    who  has  a  Icafe  of  his  own,  and  the  other  tithes  in  the 

parifli,  and  the  whole  qoeftion  in  the  caufe  turns  on  the  validity 

of  the  )cafe,  aqd  of  th?  notice  given  to  determine  ix,  equity  wifl 

nat 
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Mt  interfere  till  thcfe  points  are  fettled  at  law.    Boujber  v.  Mor* 
gafif  2  Anjir*  Rep*  404. 

2.  A  ie£lor  having  entered  into  an  agreement  with  his  pa- 
riffiioners  for  titheSi  cannot  in  eq^ity  fet  up  his  non-refidence  to 
avoid  the  contra  A.  Atkinfin  v.  i*oJtcs,  1  An^r.  Rep,  67.  buch 
an  agreement  is  not  within  the  13  or  14  Eliz..  Semb.  ibid^ 

3.  Where  a  layman  is  in  poffcflion  of  a  portion  ef  tithes  under 
a  title  traced  back  for  150  years,  a  court  of  equity  will  not  difturb 
the  pofleflion,  but  leave  the  redor  to  e(labli(h  his  right  at  law* 
Sc9tt  v.  Airey^  cited  i  Anjlr.  Rep.  311. 

4.  The  tertenant  cannot  file  a  bi]!  to  difcover  the  title  of 
the  re£lor  in  poiieiIion»  in  order  to  avoid  paying  tItheSi  where 
the  title  is  not  otherwife  in  iflue*     Bowman  v.  Lygpn^  i  Anfir, 

R£p.  >•       .  .  . 

5*  But  if  the  title  be  in  iflue  in  the  original  full  for  tithes,  he 
may  have  fuch  difcovery  t>y  a  crois*bUl,  without  fetting  up  any 
coonter-title.     Ibid.  ' 

6.  Bill  for  tithes,  praying  a  difcovery  whether  the  defendants 
had  not  aflbciated  together  in  their  defence.  Demurrer  to  the 
difcovery  allowed.     Oliver  v.  Hoy^vood,  1  Anjlr.  Rep.  82. 

7.  In  what  cafes,  and  under  what  circumdances,  a  perfon  claim- 
ing title  to  tithes  mud  have  his  right  eflabliflicd  at  law  before  he 
can  come  into  a  court  of  equity  for  an  account  and  fati&fa&ion, 

vide  5  Bro.  Par.  Ca.  5 13, 

» 

For  more  of  Difmes  or  Tithes  in  general,  fee  tit.  Glebe,  Present' 
ution,  Probibifiott,  and  other  proper  titles. 


SDtlTeifin.  [Bj 
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(C)  What  Aa  (haH  be  faid  to  be  a  DifTeifin.        9^»^79> 

;  I R  R.  A.  was  tenant  for  life,  remainder  to  Dame  A.  A.  his 
wife  for  life,  ^emVinder  to  Sir  R.  A.  (his  eldeli  fon  by  a  for- 
mer marriage)  in  tail  male,  remainder  to  Mr.  J*  T.  and  his 
youngeft  brothers  fuccefEvely  in  tail  male,  remainder  to  Mr. 
R.  A.  and  his  heirs.  Upon  the  death  of  Sir  R.  the  father.  Dame 
A.  his  widow  entered  upon  the  lands.  In  Trimtj  term  1710  an 
eje£lment  was  brought  in  the  court  of  Common  Pleas  againft 
her  ladylhip,  by  7.  A,  upon  the  feveral  demifes  of  Sir  R  A.  the  « 
fon,  and  oij.  tv.,  to  whom  feveral  terms  of  years  attend anr  upon 
the  inheritance  had  been  afligned,  in  trud  for  Sir  R,  A,  the  fon. 
A  vcrdi£l  was.  found  for  the  plaintiff,  and  he  recovered  tertni^ftm 

fieum 
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JiiUfn  pnetRffuntj  tnd  had  an  heAfre f acids  poje^fmem.  It  is  to  K 
obferred,  that  no  account  of  the  cafe  ftates  the  grounds  upoi» 
which  this  verdifi  was  found  for  the  platnttlF.  Moft  ptrobaUf,  it 
was  merely  in  confequence  of  the  terms  of  years  which  had  been 
aiBgned  to  him.  On  the  firft  of  Jdtniorj  ifio,y.P.  the  plaintiff 
furrendered  the  terms  to  Sir  R.  the  fon,  and  on  the  17th  of  the 
fame  month  Sir  JR.  A.  made  a  CeofFmertt  of  the  eftates  in  queftion» 
with  livery  of  feiCn,  to  ?.  E.  and  his  heirs.  In  the  deed  of  feoffs 
Bient  it  was  declared,  tnat  the  feoffment  was  made  that  J.  E, 
might  become  perfcQ  tenant  of  the  freehold,  in  order  for  the 
fuffering  of  a  common  recovery,  which  recovery,  h  ^as  ther^y 
dechred,  fliould  enure  to  the  ufe  of  Sir  R.  A.  the  fon  and  his  heirs. 
The  recovery  was  fuffcred  in  Hilary  term  r7io.  Sir  ii.  died  on 
the  9th  of  November  1711,  without  iflae,  and  inteftate.  His  ne*- 
phew  Mr.  R,  A,  was  his  heir  at  law.  In  Hiiarj  tetm  lyii  an 
cje£bment  was  broup:ht  agvinft  him  by  Lady  A.^  and' in  Eafier  term 
1712  general  verdi£t  was  given  for  her.  She  died  in  the  month 
of  O/?0^^r  following.  Upon  her  cfeath  Mr.  JF.  u4..  entered  and 
continoed  in  pofleffion  of  the  eftates  till  the  16th  ot  MarcB  r^jj, 
when  he  died,  leaving  iiTue  only  two  daughters,  A.  the  wife  of 
Mr.  //.,  and  E.  the  wife  of  Mr.  C.  The  death  of  Sir  J^.  A.  the 
Ton  without  iflue«  neceiTarily  brought  into  qtleftion  the  vaUdfty  of 
the  recovery  fuffcred  by  him  5  for,  if  it  were  good,  it  deftroyed  hi* 
eftate  tail  and  all  the  remainciers  expe£lant  upon  it;  and  Mr.  /?• 
A.  his  nephew,  and,  after  his  deceafe,  Mrs.  H.  and  Mrs.  C«  his 
only  children  became  entitled  to  the  eftates,  as  his  heirs  at  law. 
But  if  it  were  not  a  good  recovery,  then,  upon  the  deceafe  of 
Dame  A,  -rf.,  Mr.  J.  T.  became  fcifed  in  tail  of  the  lands  dcviftd 
by  the  teftator's  wi41,  with  the  feveral^  remftindcrs  over.  la- the 
year  1752  an  ejedment  was  brought  againft  Mr.  R.  A,^  and  Mr. 
and  Mrs.  /?.,  and  Mr.  and  Mrs«  C.,  by  C.  ?*.,  on  the  demife  of 
Mr.  y.  ST.,  who,  in  confequence  of  a  dire£lion  contained  in  Sir 
R,  A,  the  father's  will,  had  taken  the  name  of  A,  The  jury 
found  a  fpecial  verdii^.  The  cafe  was  argued  four  times  before 
the  judges  of  the  court  of  King*s  Bench.  A  point  arofe.  Whether^ 
fuppofing  the  recovery  to  be  bad,  the  plaintiff's  eje&ment,  not 
having  been  brought  within  2(  years  after  his  title  accrued,  was 
not  barred  by  the  ftatnte  of  limitations  ?  The  court  was  of  opinion, 
it  was  barred  by  that  ftatute.  The  ca(e  afterwards  went  to  the 
Houfe  of  Lords.  All  the  judges  were  ordered  to  attend*  Their 
opinion  was  aOced  upon  the  point  arifing  from  the  ftatute  of  limi- 
tations ;  it  agreed  with  that  of  the  judges  of  the  court  of  HI.  B. ; 
the  judgment  of  the  court  was  therefore  affirmed.  Afterwards 
Mr.  y.  T.  A,  and  all  bis  brothers  c^ed  without  iffue ;  and  then, 
fnppoGng  the  recovery  to  be  void,  Mr.  E.  £.  A.  the  then  heir  aif 
law  of  Mr.  R.  A-  became  entitled  to  the  eftate,  fince  he  claimed 
under  a  new  title,  and  was  not  therefore  bolmd  by  the  ftatute  of 
limitations.  An  ejeAment  was  delivered  by  him  in  Hilary  term 
1777.  This  brought  the  queftioo  of  the  validity  of  the  recovery 
oi^ca  mote»  before  the  court,    tt  is  tt>  be  obferved  that,  diougb 
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when  the  cafe  came  before  the  courr»  upon  the  ©jeftment  brought 
by  Mr.  J.  %  if.,  the  matter  went  off  on  the  point  arifuig  from 
the  (latute  of  limitations,  yet  the  qucftiohs  arifiiig  upon  the  validity 
of  the  recovery  were  mod  elabornrely  argued  by  the  bar  j  and  Lord 
Mansfietd^  when  he  gave  the  judj^ment  of  the  court,  entered  into 
a  minute  difculGon  of  them.  His  lordfhip,  on  that  occafion,  ac- 
cording to  Sir  James  Burro^v^  dated  the  queftion  to  be,  whether 
J.  B.  was  a  good  tenant  of  the  freehold  ?  He  obferved,  that,  to 
prove  he  was  a  good  tenant  of  the  freehoW, '  it  was  neceflary  to 
flicw  either  that  Sir  if.  A.  by  the  entry  under  the  judgment  in 
cjeAtnent  in  1710,  acquired  the  freehold  by  difl'cifin ;  or  that, 
fuppoHtg  he  did  not  acquire  the  freehold,  he  acquired  the  poflcf- 
fion,  and  by  his  feoffment  veiled  an  eftate  of  freehold  in  J.  E. 
His  lord(bip  denied  both  of  thefe  pofitions.  In  conGdcring  the' 
firft  of  them,  he  laid  it  down,  that  the  diflcifin,  to  be  effeftual  in 
this  cafe,  muft  be  an  aifual  diifeifin,  and  not  merely  a  dliTeinn  b^ 
eUHiofu  He  then  proceeded  to  define  and  confider  the  nature  of 
an  a£liial  diffeifin,  and  contended  that  the  entry  under  the  judg« 
ment  did  not  fail  within  the  defcription  of  it,  but  merely  gave  a 
title  to  recover  the  pojfeffion  without  prejudice  to  the  right.  This 
brought  hia  lordftip  to  thc^r<?«rf  queftion,  Whether  the  feoffment 
to  ?•  E.  vefted  an  eftate  of  freehold  in  him  by  diflcifin  ?  Here  his 
lordfiitp  conchkded,  from  the  principles  kid  down  by  him  in  dif- 
cuifion  of  the  firft  queftion,  that  the  feoffment  did  not  amount  to 
an  aflual  difleifin,  but  was  fuch  merely  at  the.  will  of  Dame  A^ 
In  this  part  of  the  queftion  he  faid,  that,  except  the  fpccial  cafe  of 
fines  with  proclamation,  which,  he  obferved,  ftands  upon  diftin£l 
grounds,  and  the  conftruclion  of  the  ftatute  of  4  Hen.  7.  c,  24., 
for  the  fake  of  the  bar,  he  could  not  think  of  a  cafe  where  the  true 
owner,  whofe  entry  is  not  taken  away,  might  not  cledl,  by  choof- 
ing  a  poffeffory  remedy,  to  be  deemed  as  not  having  bt-en  diffeifed. 
The.  judges  of  the  King's  Bench,  he  added,  in  the  opinion  delivered 
by  them  in  1774,  exprelfed  thcmfclves  ftill  more  ftxonj^ly  on  this 
head:  they  fay,  that  *'  where  the  books  fpeak  of  feoffments  in 
**  fee,  by  tenants  for  years,  and  that  the  fee  fimple  paffes  thereby, 
<'  it  is  to  be  underftood  of  thofe  feoffments  of  old,  attended  with 
<*  livery,  and  aAual  tranfmutation  of  the  poffcifion  from  one  man 
««  to  another :  that  feoffments,  from  having  been  the  only  con- 
<<  veyaace  of  land  for  a  long  term  of  years,  have  languifhed  into* 
<'  mere  form,  and  are  nothing  now  more  than  a  common  convey- 
*<  ance:  that  their  grandeur  and  efficacy  is  loft ;  and  that,  without 
«« "  actually  transferring  of  the  eftate  from  one  man  to  another,  rliey 
<'  mix  with  the  community  of  all  other  affurances  ^  that  the  name 
^<  of  thefe  feoflFments  and  the  remembrance  of  them>  remains,  and 
'*  furvives  them,  however  imperfedly,  after  the  practice  of  makin^f 
<^  thenu  sind  confequently  their  folemnity  is  quite  at  an  end.'^ 
Lord  Jlftfi7/^/i/ afterwards  confidered  the  cafe  in  a  third  point  of 
view,  which  wa$»  that  a  tenant  in  tail  in  remainder  could  not,  by 
the  eftabliflied  law  of  the  land,  fuffer  a  common  recovery,  w>ithout 
the  confent  and  concurrence  of  the  immediate  tenant  of  the  free- 
hold. 


hold.  Now»  {zji  hb  lord  (hip,  the  law  wilt  never  permit  that  to  ht 
cfFeAed  by  wrong,  unfair,  or  indirefk  means,  which  cannot  be 
effected  by  right,  fair,  and  dired  means ;  but  Sir  R^,  A.  could  not 
by  right,  fair,  and  dircd  means  fufTer  a  common  recovery  in  the 
life  of  Dame  A*,  without  her  concurrence ;  he  never  had  her  con-* 
currence  (  it  follows,  that  his  recovery  mud  have  been  covinous, 
and  therefore  void.  Upon  thefe  grounds  the  court  were  of  opinico, 
firft,  that  Sir  /?•  A.  the  fon,  by  his  entry  under  the  verdi^l  in 
17 10,  was  not  an  a£lual  difl'eifor,  and  therefore  had  not  in  him 
any  a£lual  eftate  of  freehold,  zdly^  That  his  feoffment  to  J*  £» 
gave  y,  R*  an  edate  of  freehold  only  at  the  ehSion  of  Dame  ^.,  but 
did  not  give  him  an  aSual  eftate  of  freehold :  and  ^dly^  That  the 
whole  tranfa£tion  was  fraudulent,  and  therefore  void.  Taylor  ex 
dent,  jttkyns  v.  Horde^   i  Burr,  6o-     5  Bro,  Par,  Ca,  247 .  S.  C. 

Mt*^  Butler,  in  note  i.  Co,  Litt,  p,  330.  b,  et  feq,,  after  fomc 
previous  obfervations  upon  the  nature  of,  and  the  mode  of  tranf- 
fierring  a  freehold,  at  common  law,  dates  the  above  cafe  at  large. 
He  then,  after  remarking  that  the  dodtrine  upon  which  thcjlrfi  of 
the  abovementioned  points,  which  regulated  ihe  opinion  of  the 
court,  turned,  was  not  immediately  the  fubjecl  of  his  inquiry,  pro- 
'  '  ceeds  to  ipvedig!ite  fome  of  the  principles  laid  down  by  the  court 
in  delivering  their  opinion  on  the  ad  and  3d  points.  This  invefti- 
gation  he  purfucs  with  a  copious  train  of  reafoning,  and  authori* 
ties ;  and,  after  having  particularly  (hewn,  from  the  authority  of 
writers  contemporary  with  and  fubfequent  to  Henry  the  ad,  that 
feoffments  have  been  condantly  and  uniformly  made  with  the 
fame  folcmnities,  from  the  reign  of  that  prince  to  the  prefent 
time,  the  refult  which  he  produces  from  his  inquiries  is,  r^.  That 
every  operation  and  efhcacy  which  have  been  condantly  and  uni* 
formly  allowed  or  afcribtd  to  feoffments  by  the  courts  of  judica- 
ture, or  writers  of  authority,  contemporary  with  or  fubfequent  to 
that  monarch's  reign  down  to  the  prcfcnt  time,  ought  to  be  allow- 
ed, and  afcribed  to  them  now.  7d/y^  That,  by  the  authorities  cited 
or  referred  to  in  the  courfe  of  his  annotations  on  the  fubje<tl,  it 
appears,  that  the  dlfTeifin  produced  by  feoffments  mud  be  under- 
flood  to  be  an  aSIual  d'lffcifm,  and  not  a  diffcifin  merely  at  the 
fle&ion  of  the  party,  jd/y^  That,  in  many  of  thefe  authorities,  it  is 
mod  exprefsly  mentioned,  and  that  in  all  of  them  it  mud  be  ito- 
plied,  that,  however  flcnder,  bare,  or  tortious  the  pofleiGon  of  the 
feoffee  is,  his  feoffment  u<;ceffari!y,  and  unavoidably  vedsthe  free- 
hold in  the  feoffte,  till  the  diffeifee,  by  entry,  or  a£lion,  redorcs 
his  poffeffion.  A^ily,  (To  apply  the  annotator's  refearches  to  the 
fubjeA  in  quedion,)  that  copyholders,  tenants  for  years,  by  iUgit^ 
ftatute  merchant,  datute  daple,  at  will,  or  by  fufferance,  are  all 
confidered  to  have  the  poffcflioii  of  the  eflate,  and  that  they  may, 
by  feoffment,  ved  an  a£iual  edate  of  freehold  in  the  feoffee. 
$thlyi  That  a  fine  may  be  levied  of,  or  a  common  recovery  fufiered 
upon  this  edate  of  freehold.  6tb/y,  Ihat  the  feoffment  fo  exe- 
cuted, the  fine  fo  levied,  and  the  recovery  fo  fuffered,  are  imme» 
dlately  good  againd  every  perfonj  except  the  rightful  owner:  and 
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ftify.  That,  in  procefe  of  tiine»  they  become  good  agamft  the 
owner  himfelf.  ^/  to  tie  third  objeBieny  that  the  feoflfment  of  Sir 
H*  A.  was  founded  hi  fraud,  and  therefore  void,  it  is  to  be  ob« 
ferved,  adds  Mr.  Butler^  that,  however  that  reafoning  applies  to 
the  particular  cafe  before  the  court,  it  does  not  apply  to  the  gene- 
ral queftion  difcuflcd  by  him,  which  prefuppofes  previous  poflef- 
fion  in  the  feoffor,  free  from  every  circumdance  of  fraud,  either 
fair  and  innocent,  or  acquired  by  the  open  and  notorious  circum- 
(tances  of  diffeifin,  abatement,  intrufion,  or  deforcement* 

For  more  of  Diffelfin  in  general,  fee  Ajfife^  Difcent^  Entrj^  and 
other  proper  titles. 


SOiftrefe*  c  A  •} 
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(A)  Damage-feafant.     What  Things  may  be  taken  9V<»«  y*'> 

M  ^  m  9  or#»_TiO»i  fa  n  t 


Damage-feafant 


I 


N  trcfpafs  for  affault  and  falfe  imprlfonment,  and  feizing  and^ 
leading  away  plaintiff's  horfe  upon  which  he  was  riding,  all  the 
pleadings  refolved  themfelvcs  into  one  point,  namely,  that  as  to 
feizing  and  taking  the  horfe,  defendants  diftrained  hi(n  damage 
feafanti  and  impounded  him  ;  to  which  there  was  a  demurrer,  and 
judgment  for  the  plaintiff.  And  per  Lord  Kenyotif  C.  J. — ^This 
diftrefs  cannot  be  fupported.  All  the  authorities  upon  this  point 
are  collected  together  in  the  notes  in  Harg,  Co.  Lift.  47.  and  the 
clear  refult  of  them  is,  that  fuch  a  didrefs  is  illegal.     If  it  were 

Eermitted  to  a  party  to  diftrain  a  horfe  while  any  perfon  Is  riding 
im,  it  would  perpetually  lead  to  a  breach  of  the  peace  (a).    Storey  M  fU 
V.  RoUrifon  and  others,  Hi/.  35  G.  3.     6  Term  Rep.  B.  R.  138.       ^  {"!» 

(C)  Who  in  refped  of  his  Eftate  may  take  Cattle  9vi«nrii«. 

Damage-feafiint. 

i.tN  replevin  for  taking  the  plaintiff's  {heep*,  the  defendant  intheciii 
^  avowed,  as  being  entitled  to  a  right  of  common  in  refpe£l  of  ^a^fng^* 
10  ^cres  of  land  in  his  poffefiion,  for  two  fbeep  for  every  acre  of  uni  mIm* 
the  JO  i  and  becaufe  the  fheep  diftrained  were  damage-feafant,  6€U  obftrr- 
therefore,  Ifc.    The  plaintiff  pleaded  feveral  pleas  in  bar,  in  one  Ji;  ^^^af^ 
of  which  he  derived  «a  right  of  common  to  himfelf  as  tenant  of  Ury  to  give 
eight  acres  of  land,  with  the  like  limiution  of  two  Iheep  for  evcrv  »yjj«** 
acre ;  that  in  that  right  he  pot  16  iheep  upon  the  common,  which  ^^^..^.^ 
Vo;..  III.  Mm  the 


J 
I 


right  pf  die-  rtic  defendant  iJfrrongfuUy  diftraincdi    To  this  the  defendant  fitf* 
-  training        plics>  that  at  the  time  of  the  diftrefs  the  plaintiff*  had  x6  (heep  upon 
BumteJu     ^^^  common  over  and  above  the  i6  diftrairted,  and  that  thofc 
abfoiutety      diftrained  were  fupernumerary,  with  which  the  plaintiff  bad  oyer* 
certin i ihtt  charged  the  common,  and  which  were  doing  damage,  fo  that  the 
oihw^m!)*^  defendant  could  not  enjoy  tarn  amp/o,  &c.    To  this  there  was  a 
moner'i        demurrer,  and  judgment  for  the  plaintiff.  ■'  Lord  Mansfieliy  after 
claim  is  for    rccapitulatmg  the  arguments  which  had  been  made  by  the  coun* 
3o|  without   ^^^»  *"^  remarking  upon  the  cafes  cited,  faid,  upon  the  whole,  the 
any  reiat  on    right  of  didraming  feemed  to  turn  upon  this,  that  wherever  there 
to  the  quan-  19  a  colour  of  right  for  putting  in  the  cattle,  a  commoner  cannot 
Fw  in  the**    diftrain,  becaufe  it  would  be  judging  for  himfelf  in  a  qucftionthat 
preCenr  cafe,  depends  upon  a  more  competent  inquiry :  but  where,  cattle  are 
the  prefcrip-  pm  upon  thc  common  without  any  colour,  or  pretence  of  right, 
two  (beep      *^^  commoner  may  diftrain  them,  and  therefore  he  may  diftrain 
for  everx       the  Cattle  of  a  ftranger.     Here  the  plaintiff  had  a  colour  for  put- 
i^H^h**"**   **"S  '"  ^*®  cattle,  though  in  faft  he  might  Exceed  thc  due  number, 
fore  the   '    ^^  might  put  them  in  under  the  idea,  or  pretence  of  having  more 
whole  oaoi-  acrcs  of  land  than  he  really  had.     And  though  in  pleading  he  has 
berisnotab-  ftatcd  his  number  of  acres  to  be  only  eight,  yet  the  queftion  as  to 
tain7/itfeif*  the  right  of  dift raining  depends  on  the  nature  of  the  common, 
botdtpendt   and  not  on  the  particular  fads.     In  cafes  where  a  writ  of  adoiea* 
•ponthc       furemcnt  lies  between  comn;oner8,  one  cannot  diftrain  the  other, 
acres  which    ^^^^  V*  Harding  and  others^  Eafi.  9  G.  3.     Burr.  2426. 
the  commoner  is  poflTeHed  of.     And  there  ii  this  clfeniial  diflinQion  between  the  two  cafes,  that  is  tbe 
former  the  ove:ch4>ge  ii  dear  and  fclf-etidcnt  (for  it  requ'res  not  judgment  or  proof  to  decide  wfadiicr 
ao  are  more  than  10),  itid  in  fuch  a  right  of  common  there  would  be  no  colour  of  right  Dor  the  over- 
plus number  \  but  in  the  latter  cafe,  whne  tbe  number  of  cattle  to  be  piftured  depends  on  the  oiunber 
of  acres  which  the  commoner  is  po(1«n'ed  of,  it  requires  a  medium  to  determine  the  prcpcr  proportion  "or 
somber  of  cattle,  that  is,  an  admdforement  of  the  commoner's  land      And  when  the  qucftion  dr prods 
upon  a  coiiateral  fi£(,  or  upon  a  matter  of  judgAient,  the  party  interefted  can  nevtt  be  a  conpctcnf 
judge  in  his  own  caufe^     Vidt  Burr.  2431. 

yiJe  Rexir.       2.  To  trefpafs  for  breaking  and  entering  the  plaintifT's  clofeSf 

Wde'^T*"''  *'^''  taking  and  impounding  his  cattle,  thc  defendant  juftified 

P^p'b.^  taking  the  cattle  as  a  diftrefs,  becaufe  they  were  doing  damage  on 

77s.  the  places  in  which,  ^c.  of  the  feparate  herbage  and  feeding  of 

•^^M   '^^'  ^^'^^  ^^  ^^^  lawfully  pofl'efTcd.     Replication,  de  injuria fua^  and 

4TenD  Rep.  O"  the  trial  of  the  caufc  a  cafe  was  referved,  ftating  inter  aL  that 

B.  R.  671.    the  plaintiff  by  indenture  demifed  to  the  defendant  the  milk  and 

rXnewViJ-  ^^^^  ^^  ^2  cows,  proTided  and  to  be  provided  by  thc  plaintiff, 

r^,  ox  her-    and  which  (hould  at  his  expence  run,  be  fed,  and  depaftured  on 

h»^umur,    certain  grounds,  (md  which  were  the  loci  ftating]  to  have  and  to 

^-iotoin  *^    hold  the  faid  milk  and  calves  for  one  year  at  a  certain  rent.    And 

fnareclaufum  the  plaintiff  Covenanted,  that  no  other  ftock  than  the  22  co^vsand 

fr(g:u  Co.    a  mare  of  the  defendant's  ftiould  feed  and  depafture  on  thc  faid 

*"         premifes  during  thg  term  (except  a  bull  to  be  put  on  for  a  certain 

time).     The  defendant  entered  on  the  dairy,  and  during  the 

term  other  cattle  of  the  plaintiff's  were  found  depafturing  ou  the 

premifes,  which  the  defendant  diftrained  dnd  impounded.     Hie 

court  ordered  the  poftea  to  be  delivered  to  the  defendant,     Thc 

de;nife  of  the  dairy  was  a  demife  of  tbe  foilj  and  excIuGvc  ufe  of 

•  '     aU 
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till  the  grafs  that  (hottld  grow  on  the  clofes  enumerated  in  the 
leafc)  to  be  taken  it  is  true  by  the  mouths  of  the  plaintiflF's  cattle, 
but  thefe  cattle  were  alfo  demifed  to  the  defendant.  Although 
the  defendant  was  reftrained  by  the  agreement'  to  a  particular 
mode  of  occupation,  he  was  to  be  confidered  as  the  occupier  of 
the  land,  and  being  entitled  to  the  fole  ufe  of  the  land,  was  alfo 
entitled  to  maintain  trefpafs,  or  to  judify  diftrainitfg  the  plaintiflT's 
cattle  damage  feafant  there.  Burt  v.  Moore^  Trin.  33  (?•  3- 
5  Term  Rip.  B.  R,  329. 

(D)    Diftrefs  Damage-feafant.      In  what  Cafes  it  9]221!!2* 

may  be. 

I.  ^HE  beads  muil  be  damage-ifeafant' at  the  time  of  the 
*^  diftrefs  \  and  if  they  were  damage*feafant  yefterday,  and 
again  to-day,  they  can  only  be  diftrained  for  the  damage  they  are 
thep  doing.  BulL  Nu  Pri.  61. 
2.  A.  being  pofTefled  of  a  quantity  of  land  in  a  common  field, 
N  and  having  a  right  of  common  over  the  whole  field,  and  B,  having 
alfu  a  right  of  common  over  the  whole  field,  they  entered  into  an 
agreement,  for  their  mutual  advantage  and  convenience,  not  to 
exercife  their  refpe^iive  rights  of  common  for  a  certain  term  of 
years,  and  each  party  covenanrs  to  that  efTe^.  If  during  the  term 
the  cattle  of  B,  come  upon  the  land  of  A.^  he  may  diftrain  them 
damage-feafant.  He  had  originally  a  clear  right  in  refpeft  of  his 
property  to  diftrain  cattle  damage-feafant,  B,  having  agreed  by 
deed  under  his  hand  and  feal  not  to  exercife  his  right,  was  with 
regard  to  A.  a  ftranger.  The  confequence  was,  that  A.  had  a 
right  to  diftrain.  IVhiteman  v.  King^  Mich,  32  G.  3,  2  //. 
Blackft.  4. 

(D.  2)  Tor  Rent.     By -whom.     In.rcfpeft  of  his  ?V'"ern4, 

Eftate. 

1.  'T' EN  ANT  for  life  of  a  rent-charge,  cohfefTed  a  judgment,  Theeie* 
*    which  was  extended  by  elegit.     Tenant  for  life  died ;  ^^^  **'  J 
conufee  diftrained,  and  in  replevin  avowed  for  the  arrears  incurred  fJl^t-cWge 
in  the  life  of  tenant  for  life  ;  and  upon  demurrer  the  diftrefs  was  (or  dWer* 
holden  to  be  bad,  and  not  warranted  by  the  ftatute,  (32//.  8.  ^^^^''^i^^ 
£,  37.)    1/7,  Becaufe  the  cafe  of  the  conufee  is  not  enumerated  in  hnotV^^in 
it.     2i/,  Becaufe  he  comes  in  in  the  poft,  and  not  under  the  tbeftatucc 
tenant  for  life.      Poole  v.   Duncomb,   Trin.   1657.     BuIL  Ni.  ^"."-  N»- 
Pri.  56.  ^*^^' 

2.  Receivers  appointed  by  the  court  of  Chancery  have  a  power  r>iie  3  Bro. 
where  they  fee  it  neceflary  to  diftrain  for  rent,  and  need  not  J***  ^'P*   ♦ 
apply  firft  to  the  court  for  a  particular  order  for  that  purpofe.     ^' 
Per  Lord  Hmrdwiche  in  Pitt  ?.  Smwden^  23  G,  2.  3  Atk.  750. 

M  m  3  3.  Tn 
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Lord  Coke  3*  In  ttefpafs,  whfre  it  appe^ired  the  defendant  had  diftninied 

^*^*'nllkLi  ^^  plaintiff's  goods  for.rent  due  to  his  teftator  u^n  a  leafc  fw 

a  leafc  for  years,  Lord  C.  J.  Lfe  held  it  to  be  within  the  ftatute,  (32  if.  8. 

life  or  a  lift  c  27')  ^^^  the  defendant  obtained  a  Tcrdid.     Pauftii  r.  JDISckj 

fS  ?'  *^'^'  ^S  <^'  2-     A///.  Ni.  Pri.  SI. 

tent,  this  It  a  ren&-(ervicc  wkhin  the  ftatoie.  From  whence  it  may  be  mfctred,  that  he  dwagbc  that  a 
rent  lefervcd  ttpoo  a  leafe  for  years  waa  not  wirkio  it  {  and  Builcr,  J.  fays  he  apprehends  It  is  notf  §m  the 
landlord  it  not  tenant  In  fee»  fee-tall |  or  for  life».  of  fnch  a  rent  ^  and  k  is  the  cxccuiitfa  of  fach  tsninrr 
only  who  are  mentioned  in  the  ad,    f^i^  Bull.  Ni.  Pri«  57. 

4»  In  replevin  the  defendant  avows  under  a  difttefs  for  rent 
due  from  the  plaintiff  to  him  upon  an  affignnient  of  a  leafe  of  a 
C^rm  for  years  to  the  plaintiff,  in  which  affignmcnt  there  is  no 
\  claufe  of  diftrefs.  The  finale  queftton  was.  Whether  this  was 
fuch  a  rent  for  which  di(lre&  lies,  there  being  no  reverfion  in  the 
defendant  ?  Curia — There  are  two  ways  of  creating  a  rent  i  the 
owner  of  the  lands  either  grants  a  rent  out  of  it,  or  grants  the 
lands  and  referves  a  rent.  There  is  no  fuch  thing  as  a  rent  feck, 
rent  fervice,  or  rent  charge  iffuing  out  of  a  term  for  years.  If  a 
man  hath  a  term  for  years,  and  grants  all  his  eftate  of  the  term, 
rendering  certain  rent,  he  cannot  diftrain  if  the  rent  be  in 
arrear;  therefore  if  the  avowant  will  recover  what  is  owing  to  him 
from  the  plaintiff,  he^muft  bring  his  aAion  upon  the  contra^ 
V.  Coofer,  C.  B.  Eajl.  8  G.  3^.     a  J^ilf.  375. 

5^  In  replevin  the  defendant  makes  cognizance  as  bailiff  of 
,  N.  P.  upon  a  diflrcfs  for  arrears  of  an  ^imuity  or  yearly  rent, 
ftatlng  that  the  plaintiff  for  a  valuable  confideration  did  by  leafe 
and  releafe  convey  to  trudecs  int.  al,  the  lands  in  which,  &V.  to 
the  ufe  of  the  foid  N.  P.  for  99  years,  if  he  fo  long  lived,  that  the 
faid  N,  P>  might  yearly  during  his  life  receive  and  take  thereout 
an  annuity  or  rent  of  250/.  by  half-yearly  payments,  with  power 
to  enter  and  diftrain  for  arrears,  and  then  judifics  for  a  diftrefs 
for  thtee  years  of  ti)e  annuity.  On  demurrer  to  this  cognizance 
it  ^as  objc^ed,  that^tlie  term  being  vefted  in  N.  P.  he  could  not 
diftrain  upon  lands  in  his  Own  legti  poflcflion,  though  he  might 
bring  an  eje£lment.  But  it  was  held,  that  the  plaintiff  during 
the  term  was  by  jier  own  a£t  and  confent  a  mere  undertenant  to 
N,  P.  at  the  rent  for  which  he  has  paid  a  valuable  confideration. 
To  this  rent  a  diftrcfti^is  incident  by  law,  exclufive  of  the  claufe 
in  the  deed.  Fairfax  v.  Gray^  Mich.  20  G.  3.  BlaAfi.  R^. 
1236. 

6.  if.  being  feifed  in  fee  of  certain  prcrtiKes,  demifed  the  fame 
to  Jhf.,  rendering  rent,  and  afterwards  mortgaged  them  to  G*  M. 
the  tenant  paid  the  re  nt  to  f/.,  until^  there  being  fome  aimirs  of 
intereft  due  on  the  mortgage,  G.  gz,yt  notice  cff  the  mortgage  to 
JIf.,  and  demanded  the  rent  then  unpaid,  which  Mi  promired  to 
pay,  but  not  payine  it  G.  diftrained.  JIf.  brought  an  K£Hon  ci 
trei^afs,  at  the  trial  of  which  a  cafe  was  referved  for  die  opinion 
of  the  court,  and  it  was  infifted  for  the  plaintiff,  that  tlie  defend- 
ant not  being  at  the  timeMirhen  the  rent  diftrained  for  became  due 
in  the  adual  feiiin  of  the  premifesi  nor  in  tbc  receipt  of  the  rents 

and 


Diffreft.  533 

.  ^nd  Drofits,*  had  no  right  to  diitrain.     But  it  was  held,  that  fince 
the  ftatute  4  Ann,  c,  16.  the  tenant  is  to  be  confidered  as  having 
attorned  to  the  perfon  having  the  legal  eftate  at  the  time  of  the 
Execution  of  the  grant ;  with  this  prote£tion  howeveri  that  he 
fliall  not  be  prejudiced  by  any  a£^  done  by  him  as  holding  under 
the  grantor,  till  he  has  had  notice  of  the  deed.     In  this  cafe  the 
tenant  had  fuffered  no  injury ;  no  rent  was  demanded  which  had 
been  paid  before  he  knew  of  the  mortgage.     The  mortgagor  is 
to  be  confidered  only  as  a  receiver  of  the  rent  of  the  mortgagee, 
who  may  at  any  time  countermand  the  implied  autiiority  by  giving 
notice  not  to  pay  the  rent  to  him  any  longer.     M(^s  v.  Gallimerc 
and  another^  Mich.  20  G.  3.     DougL^^9> 

7*  In  replevin  the  cafe  was,  that  S.  the  plaintifE  being  poflefled 
of  the  premifes  for  a  long  term  of  years,  by  indenture  of  leafe  de- 
mifed  the  fame  to  R,  for  the  term  of  8  years,  at  the  rent  of  31  /. 
10  /.  it.  entered  and  took  poiTeflion.  Two  years  after  R.  by  in- 
denture, in  confideration  of  145/.  i3-r.»  afGgned  the  premifes  to 
W.  for  the  remainder  pf  the  term,  who  foon  after  by  indenture 
affigned  over  to  M.^  who  entered  and  took  poflTefiion  under  that 
affignmcnt.  The  plaintiff  S.  afterwards  applied  to  M.  to  take  the 
premifes,  which  he  confented  to,  and  the  following  agreement 
was  entered  into:  •<  Agreed  between  S.  and  M.  for  iJtc.  (tbepre- 
**  tnifes,  naming  them).  S.  to  have  the  hbufe  on  the  terms  a» 
'^  mentioned  in  the  leafe,  and  to  pay  8/-  10 /•  over  and  above  the 
*'  rent  annually  towards  the  good  will  already  paid  by  JIf."  £• 
the  plaintiff  took  pofleilion  of  the  premifes  under  the  agreement, 
he  being  entitled  to  the  reverfion  (after  the  determination  of  the 
8  yc;ars  term)  at  the  time  the  agreement  was  made.  The  defend- 
ant  as  bailiff  of  M.  diflrained  fur  a  quarter's  rent ;  and  the  quef- 
tion  on  the  cafe  referved  at  Ni,  Pri.  for  the  opinion  of  the  coUit 
was,  whether  Af.  could  diftrain  for  any  and  what  rent.  The 
court  were  of  opinion,  that  the  agreement  was  a  furrender  of  the 
whole  term.  That  Jlf.  had  no  right  whatfoever  to  diftrain ;  for 
as  to  the  rent  in  the  leafe,  if  the  original  leffor  were  even  tenant 
to  the  leflee  under  the  agreement,  yet  as  having  an  intereft  in  the 
premifes  Af.  was  to  pay  rent  to  the  plaintiff.  The  confequence 
was,  that  the  plaintiff  had  a  rent  in  bis  own  hands  that  balanced 
the  rent  claimed,  and  then  there  was  nothing  in  arrear.  And  as 
to  the  3  /•  10/.  they  faid,  that  viras  not  to  be  paid  by  way  of  rent, 
but  was  intended  to  be  a  payment  of  a  fum  in  grofs,  for  which  Af. 
ini^ht  maintain  an  ad  ion  of  ajjumpjit.  Smith  v.  MappUbach^ 
Mich.  27  G.  3.     I  Term  Rep.  B.  R.  441. 

8.  Lands  were  devift;d  to  two  as  tenants  in  common;  the  terre-  Tenaot«iQ 
tenant  had  notice  from  both  of  their  intereft,  but  one  of  them  J^JJJ^ 
having  demanded  the  whole  of  the  rent,  and  indemnified  the  te*  avow  for 
nant,  he  paid  the  whole  rent  to  that  one }  whereupon  the  other  the«f  fe?eni 
diftrained  for  a  moiety,  which  it  was  determined  he  might  do,  S^'fhey 
the  tcne^caant  having  wrongfully  paid  to  one  after  notice  from  tuty  join  10 

M  m  3  the 


534  Diftrett* 

aaion*  oil     the  other  not  to  do  (b.     Harrifon  v.  Barney,   Eaji.    33  G.  3^ 

joint  con-        .  j;„^  jJ^A    5.  JJ.  246. 

trafts,  asm    J  ^  ^ 

coftout,  whcie  the  coY<n4nt  U  eatotd  iaco  witli  both,  or  in  debt  for  ccott  &r.    ^er  Lord  KfnyoB^ 

C.  J.  5  Term  Rep.  B.  R.  149. 

9Vireri»7.  (£•  2)  TafccD.     How.     Aod  wherc. 

I^"  the  outer  door  of  a  houfe  be  open,  one  may  break  an  inner 
-^    door  to  take  a  diftrefs.     Browning  v«  Dann^  Mich,  9  G.  2. 
/   Rep.  temp*  Hardw*  167. 

9ViBef  ii>,  (£.  2)  Sold.     la  what  Cafes  it  may  be. 

1.  |N  trefpafs  the  defendant  juftifies  under  a  diftrefi  for  rent, 
^  and  (hews  that  he  gave  notice  according  to  the  aA  of  par* 
liament,  had  the  goods  appfaifed  by  pcrfons  fworn  before  the 
beadborough,  and  fold,  and  the  furplus  left  in  the  hands  of  the 
conftable  :  the  plaintiflF  replied  de  injuria  fua  propria  abfyue  tali 
catifa^  and  on  the  trial  there  was  a  verdiS  for  the  defendant. 
But  the  court  fet  afide  the  vcrdif^,  for  bj  the  defendant's  own 
ihewing  the  fale  cannot  be  ju(li(icd|  it  appearing  there  was  a 
conftable  prefent ;  fo  that  the  headborough  had  no  power  to 
adminifter  the  oath.  Broome  v.  Rice  and  another^  Trin.  4  G.  2, 
Sir.  873. 

2.  If  the  perfon  didraining  is  fwprn  as  one  of  the  appraiferSy  it 
is  illegal,  for  he  is  interefted  in  the  buGnefs;  and  the  (tatute  fays^ 
that  he  with  the  fherlflF,  i^c*  (hall  caufe  the  goods  to  be  appraife  1 
by  two  appraifers  to  be  fworn.  jfndre^s  v.  RuJfeU  and  others^ 
Maft.  26  G.  3.  Bulk  Ni.  Pri.  8k 

9vincfiso,  ^£^  ^  Impounded.     Where, 

1.  '^YiZ  defendant  juftified  impounding  cattle  damage-feafant^ 
'-  and  on  evidence  it  appeared  he  put  them  into  the  next 
pound,  though  it  happened  to  be  ill  another  county.  And  on 
3  Lev.  48.  the  Ch.  J.  held  it  did  not  make  him  a  trefpafler, 
though  it  fubjejicd  him  to  the  penalty  in  the  (latute  i  ^  z  F,  V 
M.  c,  12,     Gimbftrts.  Pelaby  Trin.  2l  G.  2.  Sir.  1272. 

2.  The  offence  created  by  the  ftatute  i  i^  2  P,  ist  M.  c.  12. 
is  the  impounding  of  a  diftrefs  in  a  wrong  place ;  if  two,  three,  or 
four  impound  it  wrongfully,  it  (lill  is  but  one  a£l  of  impounding^ 
and  cannot  be  fevered.  It  is  but  one  offence,  and  therefore  Ib^l 
be  fatisfied  with  onq  forfeiti^re.  Per  Lord  Mansfield^  C.  J« 
C^w^.  612, 


« 

(F)  For  an  Amerciament.     [In  what  Cafes.]        9^*"" » j«* 

A  Diftrcfa  may  not  be  for  an  entire  fum,  wljcrc  there  arc 
^^  feveral  amerciaments  due  for  diftinA  offences,  as  each 
amerciament  ought  to  be  levied  feparately.  Clarke  v.  Lucas^ 
Mich.  2  G.  z.  Qilb.  Dijr.  65.  (3d  ed.) 

(H)  What  Thing  may  be  diftrained  (a).  9^''°"  '3». 

letter  (  I  )»  Burr.  Rep.  149S.  to  1504.  It  being  ftarted  as  a  point  by  tttunfe],  that  fincc  the  ftacute 
4  W.  &  M.  c.  5.  all  goods  aic  table  to  diflrefs  for  renr,  on  the  ground  chat  a  diffr^fs  mult  now  be*con- 
fidered  ai  a  ftatute-execu  ioo.  Lord  Kenyon,  C.  J.  obfervcd,  that  it  would  be  fuffitient  to  decide  that 
pate  when  it  Ihouid  arifc  \  but  as  it  (huck  him  then,  that  Uk  of  parliament  had  not  taken  away  all  pri- 
vileges from  diftrefs,  but  had  nnerely  given  the  power  of  feiiing  thofo  things  which  might  iMve  been 
diftraioed  before.     Vide  4Tcrm  Rep.  B.  R.  565,  6,  7". 

I. 'THE  declaration  in  replevin  was  cepit  in  qwdam  loco  vocnf. 
*  a  bam  care^at.  tritice  in  garbis.  Obje£^cd  that  (heaves  of 
corn  could  not  be  diftrained,  this  being  not  for  rent,  but  for  the 
arrears  of  an  annuity ;  and  a  cart  load  muft  in  this  cafe  mean 
quantities,  and  not  a  cart  loaded  with  (heaves,  for  (heaves  in  a 
cart  may  be  diftrained.  But  per  cur. — ^Thc  word  eare8at,  (igni- 
fies  the  cart  loaded  with  (heaves  as  well  as  a  cart  load,  fo  a  good 
diftrefs,  and  a  good  count.  H^rton  v.  Arnold^  Trin.  4  G.  2. 
Foriefc.  361. 

2.  Trefpafs  for  entering  the  plaintiff's  clofe  called  the  park, 
and  taking  his  deer ;  the  defendant  juftifies  the  taking  as  a  dif- 
trtfs  for  rent  arrear,  to  which  there  was  a  general  demurrer.^ 
And  it  was  infilled  for  the  plaintiff,  that  thefe  deer  were  not 
diflrainable  ;  ift,  becaufe  they  are yirrif  »a/i/rtf ;  2d|  becaufe  they 
are  hereditaments;  3d,  becaufe  part  of  the  thing  demifed  ;  and, 
4th,  becaufe  fiich  a  diltrefs  was  never  known  before.  But  it  was 
faid  as  to  the  firft  reafon,  that  the  reafon  why  deer  are  faid  not 
to  be  diftrainable  is,  becaufe  they  were  confidered  as  things  not 
of  profit,  and  in  which  no  man  could  have  a  valuable  property ; 
4»ut  that  fails  now  the  plaintiff  himfelf  calls  them  his  in  his 
a£Kon ;  the  defendant  in  his  plea  defcribes  them  as  the  property  of 
the  plaintiff,  which  is  confefled  by  the  general  demurrer.  As  to 
the  2d  reafon,  that  this  is  not  properly  a  park  but  only  one  in 
reputation.  As  to  the  3d  reafon,  though  generally  a  part  of  the 
thing  demifed,  is  not  diiirainable,  yet  in  this  cafe  it  appeared  that. 
the  deer  were  not  a  part  of  the  dcmife,  becaufe  faleable  before 
the  end  of  the  term.  As  to  the  4th,  the  Chief  Judice  faid,  that  a 
reafon  ab  inufu  is  generally  a  good  reafon,  but  the  nature  of  things 
may  in  time  change  ;  it  is  now  well  known  they  are  become  chat- 
tels of  profit,  and  the  pradlice  of  grazing  them  fo  general,  as  to  be 
deemed  a  good  improvement  of  a  farm  o  the  reafon  of  the  thing 
therefore  being  altered,  the  law  muft  vary  with  it.  Da%ns  v. 
Piwell  and  others^  JUl.  ij  G.  2.    Rep.  Ca.  Praff.  C.  B.  146. 

M  m  4  3.  Trover 
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3.  Trover  for  a  (locking-loom.  Upon  a  fpecial  vcrdicl  it  ap- 
peared,  that  the  plaintiff  was  prflefled  of  a  (locktng-loofn,  which 
he  let  to  A.  at  9  J.  per  week.  A.  was  indebted  to  the  defendant 
in  53  /.  for  rent  arreari  and  no  other  fufficient  diftrefs  being  on 
the  premifesy  the  defendant  diftralned  this  loom  at  the  time  when 
^•'s  apprentice  was  uGng  it*  The  qucftions  made  were,  ift* 
Whether  a  ftocking-loom  has,  any  privilege  at  all  from  hcing 
diftratned  ?  2d,  If  it  have,  Whether  it  may  not  be  diftraincd 
when  there  is  no  other  fufficient  diftrefs  to  be  found  ?  Inanfwer 
to  thefe  queries  it  was  faid,  by  Lord  C.  J.  IFiiUs  in  giving  judg- 
ment, that  there  are  five  things  which  by  the  common  law  are  not 

(a)  Then-  diftrainable;  ift,  things  annexed  to  the  freehold  (a) ;  2d»  things 
finitii'iihoD  *'*''^^^**  ^^  perfons  ezerciiing  their  trade,  as  cloth  in  a  tailor's 
udche^-  Aop»  3d,  com  and  hops  ;  4th,  inftruments  of  the  plough  ;  5th, 
ftoM,  are  inftruments  of  trade.  The  three  firft  were  abfolutely  privileged, 
J^jjg^'  ,thc  two  lad  only/tf*  tnodo.  As  to  the  firft,  thev  are  not  diftrain- 
•re  affixed  to  ^hle  at  this  day;  nor  was  corn  diftrainable  before  the  ftatntcof 
tbcfreehdid,  jy,  if  M.,  and  the  reafon  waa,  becaufe  they  could  not  be  rcftored 
ponrf  fe^'  in  thc  fame  plight  they  were  in  when  taken.  Beads  of  the  plough 
BDval  of  were  not  diftrainable  in  favour  of  huft)andry»  which  is  for  thegc- 
the  anvil eot  neral  good  of  the  nation,,  and  if  they  were  diftrained,  the  means 
or  ^  0^.  of  a  perfon's  livelihood  would  be  taken  away,  which  laft  reafon 
Aone  oat  of  holds  for  inftruments  of  trade.  Co.  -Lift.  47.  This  loom  is  cer- 
themittto  tainly  an  iuftrument  of  tradc»  and  we  are  of  opinion  it  may  be 
aoc^ufficient  diftrained  when  no  other  diftrefs  is  to  be  found. 

CO  defiroy  diat  pririkge.    VUt  4  Tetm  Rep.  B.  R.  566-7. 

Introfcrfbr       A  third  queftion  was.  Whether  or  not  (when  no  fufficient 

^"•*T*rf'  *'*^^^^'*  ^^^  ^^  ^^  found)  the  loom  was  privileged  by  being  in  ac- 

wasK^md^  tual  ufe  ?  And  the  court  were  of  opinion  that  it  was  becaufe 

wittch  ftated  it  could  not  be  reftored  in  the  fame  plight,  for  the  ftocking  then 

*^2L^^  Weaving  muft  neceiTarjly  be  damnified.     Another  reafon  is,  bc- 

iosmaos*  caufe  when  it  is  in  the  cuftody  of  anyperfon  in  a£lual  ufe,  it  can- 

iaaoiera  of  hot  be  taken  away  without  a  breach  of  the  peace*,     i  htjl*  47  a. 

rt^MaT^Sef-  *^^'^  ^5  *  P^*^"  diftinftlon  in  Braaon  and  all  the  books  between 

ter,  ciiiploy-  catalla  otiofa  and  thofe  in  adlual  ufe.     14  if.  8.  pL  6.     Cro.  ££z. 

ad  iUlaaa  ^4p,     Mwrty  2 1 4.     There  is  but  one  cafe  which  looks  the  con- 

maka^intfi  ^^  '^^^y  '  S'^-  440»  and  even  there  a  qu^e  is  made-,  and 

andcottoa  Wiltts^  J.  faid,  he  was  far  from  thinking  that  cafe  to  be  law. 

tapes  for  Zimfofi  V.  Harcourt^  Mich.  1 8  G.  2.    cited  per  Buller,  J.  4  Term 

arA-  ^rP'  B.  R.  568. 

pofe  leac  him  two  looms,  one  for  himfelf  and  the  other  for  bis  wife,  to  weave  «pon,  and  after«ardt  a 
third.  M,  and  bit  wife  worked  upon  two  6f  the  looms,  and  a  joume^naaii  of  M.*»  had  keen  A^  fo 
work  upon  oi*  of  them.  Af  wis  not  to  pay  for  the  ofe  of  the  looms,  but  was  to  work  fir  the  flahiciffs 
only,  which  waa  cuftomaiy  there. .  .The  defendant  had  diftrained  and  fold  thefe looAis  (or  rent  10 arrcar. 
At  the  time  of  the  dilVefs  there  were  no  other  good*  upon  the  premifet.  The  court  wetc  of  opinioQ 
that  thc  diftreA  was  well  taken,  it  n6t  being  fisted  that  the  tooffii  were  in  a£bul  nle  at  time  of  tbe  dif- 
trcls.     Gortdo  iuid  aodthcr  t.  Fllkner,  HiU  3\G.  3.  4. Term  Rep.  565. 

•n/e  fetter  (A),  pi.  I. 

4.  Upon  the  qneftioA  whether  av^rni  cotae^tmyht  t^keq  as  a 
diftrefs  for  a  poor  rate  where  there  are  other  'diftrainable  goods 

fufficient) 
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('ufficient,  it  was  held  they  might,  and  Lord  Mamfield  faidt  the 
folid  diftin6tion  is,  that  the  fetzing  under  the  43  Eliz.  and 
the  like  ads  of  parliament,  is  but  partly  analogous  to  the  common 
law  diftrefsy  (as  being  reple? ifable,  i^c)  but  is  much  more  ana- 
logous to  the  common  law  execution,  (like  ^fi*fa^  where  the 
furpltis  after  fale  (hall  be  returned,)  where  averia  ^aruc^mzj  be 
diftrained,  although  there  be  other  fufficient  diftrefs.  Huichins  v. 
Chambers  and  another^  Eaji.  31  G.  2.     Burr.  579. 

5.  In  trefpafs  for  taking  fundry  articlen,  the  defendant  juftified  s.  c.  Erpln* 
the  feizing  of  the  goods  as  a  diftrefs  for  rent  *,  and  it  appeared  at  the  ^*  P*  Cof. 
trial  that  part  of  the  things  taken  were  the  wife's  and  children's  p^^e'i 
clothe»  while  they  were  in  bed,  which  they  had  taken  off  the  pre*  n.  p.  Caf. 
ceding  evening,  and  meant  to  put  on  again  when  they  got  up,  as  36-  \  but  die 
they  were  in  the  daily  habit  of  wearing  them.     The  defendant  Sw  n*lrt"p. 
had  a  verdift,  upon  the  principle  that  they  were  not  in  adiual  ufc*  par.    Lord 
Bijfett  V.  Caidtuell^  Hi/.  31  G.  3.  at  iV.P.     Fide  Hunt's  edit,  of  Kenyonit    ^ 
GM.Di/lr.49^  ^^^^ 

faid,  that  whether  wearing  apparel  could  be  taken  as  a  diftrefs  haa  long  been  a  vexgts  f«^i  but  he 
thought  they  couM  now  be  the  fubjed  of  a  diftrefs.  And  it  i|  faid  the  plaintiff  had  a  verdid  itad  lu 
damages,  it  being  proved  that  the  defendant  had  expelled  the  plaintiflF  by  force  from  his  )odgiogs,-i* 
Wearing  apparel,  fome  part  of  which  was  thien  wafting,  was  diftrained  for  rent,  and  Lord  KenyonbeJd 
it  aught  well  be.    Bayaes  v.  Smithy  Mich.  35  G.  3.  £fptn«  N.  P.  Cafes.  ao6. 

(H.  2)  The  Goods  of  whom  may  be  diftrained.      9^"^  hi. 

W/  HETHER  goods  be  the  property  of  the  tenant,  or  a  ftranger 
^^    is  perfectly  immaterial,  provided  they  be  on  the  premifes, 
and  be  not  privileged  by  law  from  being  diftrained.     Fide  Gorton 
V.  Falkner^  Hit.  32  G.  3.     4  Term  Rep.  B.  R.  565. 

(I )  The  Goods  of  whom  may  be  diftrained.    [And.»V"^'4j> 

in  what  Place.]  {a)  (-)^^'„^^ 

Buir.  Rep.  1498:  to  1504^ 

I.  TT7HILST  the  goods  of  a  bankrupt  remain  on  the  premifes,  Botifthe 

^^  they  are  liable  to  the  diftrefs  of  the  landlord,  and  he  may  f^e^of  t^e 
diftrain  them  for  his  entire  debt(ii),  even  after  aflignment  or  fale  j^^*^ 
by  the  aflignees,  if  they  are  not  removed ;  and  the  reafon  is,  be-  fromthcpre- 
caufe  no  proviiion  is  made  in  cafe  of  bankruptcy  in  the  (latute,  ^'^'  ^^ 
which  gives  the  landlord  a  year's  rent  on  executions.  Per  Lord  lofthii  lien^ 
Chancellor  in  Ex  parte  Plummer^  12  G.  2.     i  Atk.  103.  and  can  only 

come  mff 
rstg  with  rhe  reft  of  the  creditors.    Fidt  Ea  parte  Deichimiea,  t  Atk.  103.    Ei  parte  Grove,  ib.  104. 
Ex  paru  DMloo,  Co.  Bank.  L.  fti4«    Bradyl  ▼.  Ball,  i  Bro.  C.  C.  417.    Co.  Bank.  L.  ai8. 

(a)  The  rent  was  a  year  and  a  quarter* 

2.  A  race-horfe  diftrained  for  rent  at  a  ftable  on  Barnet  com- 
tnon,  half  a  mile  diftant  from  the  inn,  the  ftable  no  part  of  the 
inn.  Horfe  diftrainable.  Judgment  (in  cafe  made  at  trial)  for 
the  avowant.  Plaintiff  has  no  remedy  but  againlt  the  innkeeper. 
Oofer  V.  Tbomtinfm^  HiL  3a  G.  z.    Bwrmt^  47a* 

3*  Replevin 
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9.  c.  Burr.  3-  Replevin  for  taking  a  four-wheeled  earriage  of  the  plahiriA 
H9<-  Defendant  avows  the  taking  as  a  diftrefs  for  rent  due  from  M^  ^• 

the  defendant's  tenant  of  the  coach-houfe  in  which  the  fame  was 
taken;  To  which  the  plaintiff  pleads^  that  the  coach4ioufe  it 
parcel  of  certain  common  coach-fioufes  and  ftables  occupied  by 
the  faid  M>  W,  in  his  bufinefs  of  a  common  and  public  }ivery« 
ilable-keeper,  and  the  plaintiff's  carriage  was  (landing  at  Jivery 
there  when  diftrained  by  the  defendai^t.  Demurrer  and  joinder. 
After  argument  the  cafe  (lood  over,  and  ih  the  next  term  the  de« 
ftndant  moved  for  and  had  judgment  upon  the  ground  of  its 
being  part  of  the  profits  of  the  premifes,  which  diftinguiflies  it 
from  the  cafe  of  goods  fent  to  be  manMlFa^ured.  Francis  t. 
Wyatt^  Trin.  4  G.  3.     Blackfl.  Rgp^  483. 

9Viiwis>.  ^^^  By  a  common  Perfon.  In  the  Houfe*  [Or 
^^^      '  what  other  Place.] 

S.  c.  Rep.  T  N  trefpnfs  for  taking  goods,  the  defendant  juftifies,  that  be  de« 

temp.  1   fpiftd  fome  tenements  to  the  plaintiff  for  one  term,  and  others 

^^rt'xxio'  ^^^  another  term  1  and  there  being  rent  in  arrear  on  both  demifes, 

pears  the  de.  he  dtftraincd  the  goods.     And  on  demurrer  it  was  held  ill,  for 

ini^s  were  \}\t{^  being  feparatc  demifes  there  ought  to  have  been  feparate 

fai^/iTooe  didreffes  on  the  feveral  premifes,  fubjec^  to  the  diftind  rents,  and 

indenture,  po  diflrcfs  ou  onc  part  can  be  good  i^l  hpth  renu*    ^^^rs  v, 

but  there         Birkm'tre,  (i^qfl.   oG,2.      Stf.  IO4O. 
were  two  diN  ^      ^  -^  ^       ^  t         . 

ferent  termi  apd  two  differei^t  refeiTatioosy  one  upon  a  ftaUe,  the  other  upon  1  mplTyiige  ;  the  tcnp  m 
the  mefluage,  and  the  rent  thereof,  were  to  commence  iro mediately*  the  term  in  chc  ftable  not  till  a 
fuime  peiind,  and  for  a  different  rent :  fo  that  though  it  wag  one  deed,  yet  they  were  two  diftuid  de- 
sn'ies,  and  coniequently  dittinA  reverfiont.  The  defendant  diou!d  have  fliewn  that  he  entered  upon  the 
feveral  premiies  as  he  was  feveraily  entitled  to  caier|  for  the  law  givt9  him  00  riftht  to  cater  into  isj 
f  rcinil^  but  ihoip  whence  the  rejit  ilTiies* 

9Viner»56.  ^Q.  2)  At  what  Time  it  may  be  taken« 

$  P.Beivin  J.  tRQVER  for  a  q^antitj^  of  wheat.  Defendant  juftified 
^'d^^^^  under   a  diftrefs   for  rent.     The  di(lr«(s  was  made  i^ 

in  Replevin,  March^  the  term  having  ended  the  Candlemas  twelvemonths  be- 
Eaftr  2SG.3.  fore,  but  it  was  during  the  time  the  wheat  was  in  a  bam,  part  of 
^^'wh'^'*  the  demifed  premifes,  and  alfo  di;ring  the  time  allo^^d  by  the 
Lord  Loush-  cuftom  of  the  country  to  the  oJF-going  tenant  to  get  in  and  difpofc 
bon^bfaidy  of  his  ofF-going  crop.  At  the  trial  of  the  caufe  it  was  inCfted  for 
con^Tof  ^he  plaintiff,  that  the  diftrefs  was  bad  at  common  law,  and  not 
the  landlord  within  the  ftacutc  8  ^nn*  c.  14.  /  7.  But  Siiif/wr,  C.  B,  was  of 
and  tenant  opinion,  that  during  the  tenant's  right  to  continue  he  was  tmme- 
lletwKo'*^  diate  tenant,  and  could  have  maintained  trefpaCi.  And  he  ruled 
them  con-     for  the  defendant.     Limits  v.  Jfarris,  Utr^ird  SMmmer  Affass 

tinueshe.        1788.       I  H.  Blackft.  ^n    {ft.  a). 

yond  the 

time  for  which  they  origtnally  contra^bd,  all  the  rigfati  and  propertiea  bdoQgfiig  to  the  Oilffpd  COBlnft 
oiaft  aifo  bccohtrnvkcd.  ^%h^  b^caof^i  40sn&iaed  Ch«t  If thtff  be  <  tesfei  Hii ate  tbs  40gr>i'lri"n g^ 


'It  the  Untax  haiit  overy  he  muft  bold  upoo  the  tcrmf,  and  liable  to  all  the  conditloDS  and  cofeaants  of 
the  leafc  The  rights  tberefoie  of  the  laodlord  muft  in  fuch  cafe  continue.  Now  ic  is  not  mateita! 
whether  the  intereft  and  cooneiioo  between  the  landlord  and  tenant  be  eftima'ed  by  fuch  holding  over,  or 
by  the  operation  of  caftom  like  that  in  the  cafe.  Hii  loid(hip  faid  that  Skinner,  C.  B.  had  uken  the 
opinioo  of  ail  bis  brttbrcn  of  ibe  Exchequer^  who  agreed  with  him  in  bu  deci£oa  in  the  cafe  of  Lewi« 

2.  Where  the  Icflic  of  land  dies  before  the  expiration  of  the 
term»  and  his  adniinillrator  continues  in  pofTeilion  during  the  re- 
mainder, and  after  the  expiration  of  it,  a  diftrefs  may  be  taken  for 
rent  due  for  the  whole  term,  by  virtue  of  the  three  principal  ftatutes 
concerning  diftrefles,  The  32  i^,  8.  r«  37f  /  4.  enables  the  land* 
lord  to  diftr.iin  againft  executors  and  adminiftrators  :  the  8  ^nn. 
tf.  f  4.  /  6  (9*  7.  to  diitrain  within  fix  months  after  the  end  of  the 
term  ;  and  by  the  x  i  G.  2.  1. 19.  /  22.  the  landlord  may  in  fuch 
cgfe  avow  generally.  Braithwaite  v.  Cqokfey  and  anotbgrj  Triru 
30  G*  3*     I  H.  Slofkft.  465. 

(O.  3)   At  what  Tinie  for  Rent  after  their  being    9VmeMfj7, 

taken  in  Execution. 

If  O  Was  outlawed,  and  an  extent  iflfued,  and  an  inquifition  was  Upon  tbc 
*^'  taken  thereupon,  and  his  houfe  and  goods  feized  by  virtue  i»'hFeb. 
thereof.    The  landlord  moved  upon  the  ftatute  8  Ann.  to  have  the  ifftt2*Snft 
goods  delivered  to  him,  fuggefting  that  they  had  been  diftrained  P.  tenant  of 
by  him  for  rent  three  days  before  the  extent.     Per  rr/r— Not  the  ^-5  tbc2a4 
party  but  the  king  only  is  concerned  In  the  outlawry,  and  we  can-  ^.^di^oet 
not  relieve  the  landlord  upon  this  motion*     Rep;  y.  Southeriy  and  tot  fcnt ; 
another,  Eafl.  2  G.  u    Bunt,  z,  3otb  Ai»«l 

"^  ^  theinqoifi. 

tioo  finds  the  goodi  then  io  the  pofl*effion  of  P.  The  extent  was  not  otecuted  till  the  ^jd  Afril,  tb« 
day  after  the  diftrefa.  Motion  that  &  might  have  the  benefit  of  the  ttat.  5  AiChx  for  hit  rent*  notwkb^ 
iUndiog  the  extent ;  but  it  was  denied  per  cur.    Rex  v.  Pritcbard,  Trin.  s  ft  3  O.  &«  Bunb.  269. 

a.  An  extent,  bearing  tefte  the  4th  November ^  iflued  againft  D., 
by  virtue  of  which  corn  and  hay  were  feized ;  but  the  landlord 
having  diftrained  the  fame  for  rent  the  29th  OBober  before,  re- 
fufed  to  let  them  go,  upon  which  an  attachment  was  mo?ed  for 
againft  him,  the  goods  not  having  been  fold  within  five  days, 
purfuant  to  the  ftatute  2W^isf  M.  No  property  was  divefted  by 
the  diftrefs,  aqd.they  were  iq  the  landlord's  hands  only  by  way  of 
pledge.     Rex  V,  Dale,  Eaft.  5  G.  i.     Bunb.  42. 

3.  The  landlord's  rent  is  to  be  paid  without  any  deduAIon  of 
poundage  for  the  fheriif.  Gore  v.  Ga/ton,  Mich*  12  G.  i. 
Sir.  643. 

4.  B,  was  ground-landlord  of  a  houfe  in  which  an  uader-leflee 
dwelt,  againft  whom  execution  was  fued  out.  The  court  was 
moved  for  a  rule  on  the  flberiflF  to  pay  B.  a  yea/s  rent,  purfuant 
to  the  8  Ann.  c.  14.  But  it  was  held,  that  this  was  not  a  cafe 
within  the  ftatute,  which  extends  only  to  the  immediate  landlord^ 
and  a  cafe,  Carr  v.  GMington,  was  naentioned  to  have  been  fo  ad- 
judged.   B€9Mgtfi  Cafe^  Mick  I  ^  a.    Str.  787. 

$  S^  After 
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Onarnieto  5.  AftCT  the  landlofd  had  had  a  year's  rent  paid  out  of  the 
ibew  cittfe,^  execution  money,  according  to  the  8  Ann,  there  carac  in  an- 
peared  to*be  Other  execution,  and  the  {htiiff  refufing  to  levy  him  another  jear'a 
that  two  ex-  rent,  he  moved  the  court  for  a  rule,  but  was  denied,  for  the  intent 
wwT'the  ^^  *^  ^*^  ^^'y  *^  continue  a  lien  as  to  one  year,  and  to  punilh 
flieriff'iof.   him  for  his  laches  if  he  let  more  run  in  arrear.    Dodv.  Saxhj^ 

fice^onder      Mich.   Q  G.  2*      Stn  10 24. 
which  he 

levied'  and  paid  the  landlord  a  year*!  reot,  and  alfo  the  whole  of  the  money  on  the  firft  evccttioa,  aad 
part  on  the  fecoady  after  which  the  hmdiord  obtained  the  rule  for  another  year'a  rent ;  and  thereupon 
the  court  difcharged  the  rule:  for^  per  tur.  when  the  fir  ft  execution  was  levied,  plaintiff  accepted  a 
year's  rent,  and  now  the  flieriff  has  paid  away  the  money  levied  he  would  have  another^  which  it  an- 
reafonable  j  if  be  was  entitled  to  it  he  Oiould  have  infiflcd  upon  it  then ;  as  it  is,  the  queflioo  is  too  dif- 
ficult 10  be  determined  on  motion  }  if  the  (kex'iff  has  done  the  landlord  wtong^  he  may  bitog  1^  afiiao. 
Note  ( I )  in  Nulan*s  ed.  of  Str.  1024. 

For  more  concerning  the  remedy  of  landlords  for  rent  where 
the  goods  are  taken  in  execution,  vide  tit.  Rent  (N.  b). 

fVineris^.  (p)  Pound.     [What  it  is,  and]  how  he  (hall  demean 

himfelf  towards  the  Diftrefs. 


I 


N  an  aAion  on  the  cafe  for  felling  goods  diftrained  for  rent  in  ar- 
rear, before  five  days  had  expired  next  after  the  diftrefs  was  taken 
and  notice  given,  it  appeared  at  the  trial  that  the  plaintiff  held 
three  rooms  of  the  defendant ;  that  three  quarters  of  a  year's  rent 
being  in  arreaj^  the  defendant  with  three  others  his  afliftants  on 
Saturday  the  i  ath  May  di(^rained  the  goods,  made  an  inventory, 
and  gave  notice  of  fale.  On  Thurjday  the  17th  they  removed  the 
goods  and  fold  them.  At  the  trial,  and  afterwards  on  a  rule  to 
fhew  caufe  Why  a  nonfuit  fhould  not  be  entered,  it  was  contended 
on  the  part  of  the  plaintiff,  that  the  five  days  given  by  the  (tatute 
for  the  party  to  replevy  ousht  to  be  reckoned  exclufive  both  of  the 
day  on  which  the  diftrefs  was  taken,  and  alfo  of  the  day  when 
the  fale  was  made.  But  it  was  determined,  that  on  the 
Thurfday  afternoon  five  days  from  the  time  of  the  diftrefs  had 
completely  expired.  Wallace  v.  King  and  otberSf  £s/l,  28  G.  3. 
I  H.  Blackft.  13. 

*  .  > 

9Viner  170.      (Q^  s)  Pouod  Bieach.     What  is.     And  how 

punifhed. 

yUe  Fitx.      I.  1  F  a  pound  be  broken,  the  pound*keeper  cannot  brii\g  an  ao* 
Nat.  brcv.  1  tjoi,^  \y^  \i  ^^  fcc  brought  by  the  party  intesefted.    Per 

FraSo.  ^^^^  I-ord  Mansfieldy  C.  J.     Conup.  479.  '  , 

2.  In  an  a&ion  for  treble  damages  upon  the  ftatute  2  W.  HM* 
c.  5«  for  a  pound  breach,  the  declaration  ftatedf  that  I/i*  the 
plaintiff's  tenant  was  in'  arrear  for  rent  $  that  the  plaintiff  had 
diftrained  four  pipes  of  beer  for  the  fame,  and  had  impounded 
them  in  a  convpnient  part  of  ^e  ptemifcs^ with  iatcat  to  a^caifc 

and 


atid  fell  them  ;  and  that  the  defendants  broke  the  pound  and  car- 
ried away  the  pipes.  The  defendants  were  creditors  of  jf  ;,  and 
a£ted  under  an  affignment  of  his  efFe£^s  for  the  benefit  of  his  cre- 
ditors ;  and  it  was  proved  on  their  part,  that  abouf  an  hour  after 
the  difirefs  was  made,  while  the  plaintiflF  was  yet  upon  the  pre* 
mifes,  (a  public  houfe,)  one  of  the  defendants  faid  to  him,  Come 
to  the  bar  with  me,  and  I  will  pay  you  your  rent  and  your  de- 
mand ;  and  at  the  fame  time  he  pulled  out  a  purfe,  and  held  it  in 
his  hand,  to  which  the  plaintiflF  anfwered  no,  I  will  not  have  the 
money,  I  will  have  the  calks  I  have  feized*  Subfequent  offers 
to  pay  the  rent  were  made  to  the  plaintiff,  which  he  refufed,  in- 
fifting  upon  the  treble  damages^  The  court  were  inclined  to 
think  that  this  was  not  a  good  tender,  but  faid,  that  at  any  rate  a 
tender  after  the  impounding  of  the  didrefs  made  was  infufficient, 
and  that  under  the  ftatute  1 1  G.  2.  this  was  an  impounding. 
Frith  V.  Purvir  and  9tbers^  Mich.  34  G.  3.  5  Term  Rep.. 
B^  R.  432. 

(Q.  6)  Actions  and  Pleadings.  ^vxwi'ju 


i.'T"RESPASS  for  taking  and  impounding  the  cattle  of  the  in  replevin, 
*     plaintiff  at  TeJdington  in  Middle/ex.     Defendants  pleaded,  ^^^^^]^ 
that  one  of  them  is  feifed  of  a  clofe  at  Kingjlon  in  Surrey^  and  the  taking  bh 
other  as  his  fervant,  and  jaftify  the  takitig  the  cattle  there  d&mage  ctttie  ia 
feafant,  and  that  they  drove  them  to  and  impounded  them  at  T*.,  Jj!|*'^"*fL 
as  it  was  lawful,  iic.     Upon  demurrer  it  was  objected,  that  the  defendant 
damage  feafant  is  local,  and  the  defendants  ought  to  have  tra-  P^»<i!  tHe 
verfed  tlie  taking  and  impounding  at  T,  or  any  where  elfe  than  at  JJ"^),*JIJ2j 
K.f  but  it  was  anfwered  and  agreed  by  the  court,  that  the  im<-  ttftrm^. 
pounding  at  71  is  a  detaining  and  takitig  at  7.^  and  to  have  tra-  Ac  the  trial 
verfed  the  taking  at  9".  would  have  been  a  good  caufe  of  demurrer;  p^J^UMt 
or  if  iffuc  had  been  joined  on  fuch  a  travcrfe,  the  defendants  muft  tbe  cattle 
have  been  gone  for  the  caufe  aforefaid.    RyUy  v.  Parkhttrfl^  Trin.  ^«« ««  ^^ 

th«  defendant  >c  MaHcet-ftceec,  where  he  was  driving  then  to  the  pound,  it  was  infiftcd  that  the  plaio- 
tiff  had  i)Oc  proved  hts  declaration,  that  the  cittle  were  taken  at  Market-ftreef,  and  the  defendant 
proved  that  they  were  fir(l  ttkes  at  Hardhall.  1  he  plaintiff*  had  a  vrrdid,  fubjcft  to  tbe  opinion  of 
the  court.  And  judgment  was  g'.ven  for  him  \  for  if  the  defendant  took  them  wrongfully  at  firft,  tbe 
wrong  was  continued  to  any  place  where  be  had  them.  The  rtefeadant*a  c? idence  wts  inelevant^  mod. 
immaterial  on  the  ilTue,  and  oughc  not  to  have  been  admittedt  unlefs'he  had  pleaded  in  abatemeot. 
Walton  V.  Kerfof  and  another,  Mich.  S  G.  3.  iWilf.  354.  f^tdt  Martravers  v.Foflctt,  3  WilL  195* 

2.  Trefpafs  for  taking  and  impounding  the  plaintiff's  cattle^ 
and  keeping  them  in  the  pound  fo  clofclj  confined  together,  that 
by  reafon  thereof  one  of  the  beads  died.  The« defendant  pleads^ 
id,  Nm  eulp.  to  the  whole  declaration,  and  thereupon  tffue  is 

1*oined :  ad,  A  juftification  under  tbe  corporation  of  London,  that 
le  took  the  cattle  damage-feafant,  and  put  them  into  the  pound, 
as  it  was  lawful  for  htm  to  do.  Replication  di  inj.  fua^  and  there- 
upon ifliie  is  joined*    The  jury  gave  a  Tcrdift  for  the  plaintiff 

t4  upon 


542  £>fffteQl. 

* 

Qpoii  the  general  ifltie,  and  the  value  of  his  bead:  (hit  died  ul 
damages :  upon  the  other  iflue  on  the  juftification  they  found  for 
the  defendant.  It  was  moved  that  Judgment  might  be  enteted 
for  the  defendant}  becaufe  the  jury  have  found  for  him  upon  the 
juftification.  And  per  eur.—Tht  juftiScation  is  in  anfwer  to  the 
whole  trefpafs  in  the  declaration,  which  is  only  the  taking  and  im* 
pounding  all-  the  reft,  as  the  dying  of  the  beaft  is  only  aggrava- 
tion. If  the  plaintiflF  would  have  iniified«that  the  defendant  had 
abufed  the  diftrefsi  he  ought  to  have  repliedi  that  after  the  faid 
diftrefs  the  defendant  abufed  it  fo  and  fo.  and  have  concluded 
with  an  avermentj  and  this  would  not  have  been  a  departure,  be* 
caufe  he  who  abufes  a  diftrefs  is  a  trefpafler  ab  initio.  Judgment 
for  the  defendant  per  tot.  cur..  Gates  v.  .Bayky  in  C  B.  Trin., 
6G.3.    a»^i7/3i3. 

3*  Replevin  (in  the  K«  B.  in  Ireland)  for  taking  goods  out  of  a 
dwelling-hottfe.  Avowry  for  rent  'in  arrean  Plea  in  bar*  that 
long  before  the  taking  of  the  goods,  to  wit,  on,  bCr.  the  defendant, 
with  force  and  arms,  unlawfully  entered  upon  the  garden,  part  of 
the  premifes,  and  with  force  and  arms  unlawfully  and  injuriouflv 
did  break  and  pull  down  the  roof  and  cieling  of  a  fummer-houfc, 
part  of  the  premifes,  and  tore  up  the  benches  therein,  by  means 
whereof  the  plaintiff  had  been  deprived  of  the  ufe  of  the  fummes- 
houfe  from  thence  until  the  taking  of  the  goods.  Demurrer  and 
joinder,  and  judgment  for  the  plaintiff*.  But  upon  error  brought, 
the  court  of  K.  B.  here  reverfed  the  judgment,  for  the  rule  of  law 
is  clear,  that  tooccaGon  a  fufpenfion  of  the  rent  there  muft  be  an 
evi£lion  or  expulfion  of  the  leflee ;  but  here  the  plea  ftates  merely 
•  a  trefpafs  and  no  evi£lion«  The  defendant  (faould  have  pleaded 
cviflion,  and  then  the  fads  that  are  now  ftated  might  have  been 
fufficient  for  the  jury  to  have  found  a  verdiA .  in  his  favour. 
Hunty.Cope^  HiL   15  G.  3.     Cowp.li^l. 

4.  Trover  will  not  lie  for  goods  taken  under  an  irregular 
diftrefs,  it  not  being  a  remedy  which  can  be  purfued  fince  the 
flatute  II  G.  2.  c,  19.  as  it  tends  to  place  the  landlord  in  the 
fame  fituation  as  before  the  palTmg  of  that  ad,  by  confidering  him 
as  a  trefpafler  ah  initio.  Wallace  v.  King  and  others^  Eafi.  iSG.j. 
I  H.  Blachft.  13. 

>  5.  In  trefpafs  vi(Jarmif  for  taking  the  plaintiff^'s  goods.  Plea, 
the  general  iflbe.  The  evidence  on  the  part  of  the  plaintiflF  proved 
the  taking  of  the  goods  at  Norwich  as  a  diftrefs  for  rent  of  certain 
premifes  lying  in  Sometfet/hire.  The  defendant  would  have  given 
.  in  evidence,  that  the  rent  being  in  arrear  for  the  premifes  in  Semer^ 
''  fetjhire,  the  plaintiff  had  clandc^ftinely  removed  the  goods  in  queC- 
tion  to  NorwicAf  where  vhe  defendant  .had  followed  them,  and 
feized  them  as.  a  diftrefs  for  the  rent  in  arrear  within  the  30  dajs 
allowed  by  the  fiatute  1 1  G.  2.  c.'tg.  But  it  wa^  objeclbed,  and  fo 
ruled  by  Rooie,  J.  that  if  the  defendant  meant  to  have  reli^  on  the 
fpecial  matter  he  fliould  have  pleaded  it,  for  the  aitl  claufe  of  the 
fiatute  relied  ou  allowing  defendants  to  plead  the  general  iflue, 

was 


W^  confined  to  the  cafe  of  an  entry  on  the  premifcs  chargeable 
With  the  rent  to  a  diftrefs  and  feizure  of  the  goods  on  the  pre- 
mlfes,  or  in  the  words  of  the  ftatute  thereupon.  Vdughan  v. 
Davis f  Mich*  35  G.  3.     E/pin.  NL  Pri.  Cafis,  257. 

r 

(R»  2)  Caufclefs  and  exceffive  Diftrefs.  Remedy  for  it.  9V*"*^'74^ 

I.  1 T  is  faflSciently  eftablifhed^  that  a  general  a£lion  of  trefpafs  One  cafe  wa« 

*  cannot  be  maintained  for  taking  an  exceffive  diftrefs :  the  *^'^*^  ^^  '*** 

remedy  is  by  fpeciai  a£lion  founded  on  the  ftatute  of  Marlbridge*  ^h  ch^wai 

Hutehins  y.  Chamhersy  Eafl.  31  6.  2.     Burr.  579.  anaaiooof 

trefpaffy 
where  fir  ounces  of  gold  an4  100  ounces  of  filver  were  taken  for  6 1.  8^.,  which  wat  holdcn  to  be  an 
exceffive  didrefs.  But  that  appeared  upon  ttie  face  of  it,  and  upon  the  pleadings,  to  be  exceffive,  and_ 
fo  the  coart  exprefsly  declaied.  B«  fides,  it  was  a  diftrefs  of  gold  and  filver,  whicn  arc  of  certain,  known 
v^Iue,  and  even  the  nraafure  of  the  value  of  other  things.  But  it  was  xbttt  holden,  that  in  ail  other 
cafes  of  goods  or  things  of  arbitrary  and  uncertain  value  it  muft  be  an  a^ion  on  the  fiat.  Moir  v. 
Mttodayy  HIL  18  G.  a.  Cited  Burr.  590. 

2.  There  can  he  no  remedy  upon  the  ftatute  of  Marlbridge 
where  there  is  a  remedy  at  common  law,  nor  if  the  phintifF  ha$ 
recovered  in  replevin^  can  he  afterwards  bring  an  adion  on  that 
ftatute  ;  for  an  a£lion  on  that  ftatute  is  founded  on  there  being  a 
caufe  of  diftrefs,  of  which  the  recovery  iti  replevin  ihews  there 
was  none.  Moreover,  in  replevin  damages  were  recoverable  fof 
the  taking,  and  a  man  fliall  not  be  permitted  to  fay  there  wasa 
caufe  of  diftrefs  after  he  has  recovered  on  the  ground  of  its  being 
unlawful.  Phillips  v.  Barryman^  Trin.  23  G.  3.  Gilb.  Law  of 
Diftr.  by  Hunt,  68. 

3.  An  action  of  trover  for  certain  goods,  was  brought  to  try  yufeBun, 
the  bankruptcy  of  G.,  who  was  the  landlord  of  the  plaintiff,  of  if.^^: 
the  houfc  Oic  inhabited.    The  defendant  was  aflignee  under  the  p^i^.  ^' 
commiflion.     The  judge  who  tried  the  caufe  reportei,  thit  W. 

by  order  of  the  defendant  as  affignee  entered  the  plaintiff's  houfe, 
and  diftrained  her  goods  for  rent  in  arrear  to  the  bankrupt.  He 
declared  this  to  the  plaintiff  at  the  time  of  the  feizure,  and  gave  her 
a  written  notice  to  that  efle£t.  The  plaintiff,  to  redeem  her 
goods,  paid  him  5  /.  for  re\it  and  40/.  for  the  expences.  It  ap- 
peared further,  that  the  debt  of  the  petitioning  creditor  accrued 
and  became  due  after  the  reputed  a^s  of  bankruptcy  of  G.  It 
was  objefled,  that  this  did  not  amount  to  a  converCon.  But  in* 
afmuch  as  it  appeared  that  the  diftrefs  made  by  the  defendant 
ander  the  adignee  of  the  bankrupt  was  illegally  made,  becaufe  he 
was  not  the  legal  aifignee,  the  court  were  of  opinion  that  the  ac- 
tion might  be  maintained.  Shipwicl  v.  Blanchard,  Eaji.  35  G.  3. 
6  Term  Rep.  B.  JR.  298. 


544  lDifttt% 

gVmcr  176.  ^R,  ^^  Several  Diftrefles  for  the  fame  Thing.   Law- 
ful in  what  Cafes^ 

FIVE  geldings  were  taken  as  a  diftrefs  for  a  pooi^s  rate,  which 
not  being  fufficient,  three  others  were  aftemards  taken  ander 
the  fame  warrant ;  and  a  queftion  was  made,  Whether  the  fecond 
diftrefs  could  be  juftified,  when  enough  might  have  been  tdcen  at 
firit  if  the  diftraincr  had  thought  proper  i  And  it  was  held  to  be 
juftifiable^  And  Lord  Mansfield  faid,  that  a  man  who  has  an 
entire  duty  (hall  not  fpltt  the  entire  fum,  and  didrain  for  part  of 
it  at  one  time  and  for  other  part  of  it  at  another  time^  and  fo  Utli: 
fuoties  for  fevcral  times,  for  that  is  great  opprelEon.  But  if  a  man 
feizes  for  the  whole  fum  that  is  due  to  him,  and  only  miftakeidic 
Value  of  the  goods  feigned,  (which  may  be  of  very  uncertain,  or 
even  imaginary  value,  as  pidluresy  jewels,  race-horfes,  iic.)  there 
is  no  reafon  why  he  fhould  not  afterwards  complete  his  eiecution 
by  making  a  further  feizure.  Huichins  v.  Chambers  U  at.^  Eafi. 
31  G.  a.     Burr.  579. 

yVtaef  178.  ^S)    How  it  is  tp  be  taken.     Notice  for  what  a 

Diftrefs  is  taken. 

I T  was  objeded  that  a  notice  of  diftrefs,  (under  the  2  W.  l^M* 
-  fijf*  !•  Cn  5.  /.  2.)  ftatteg  the  rent  diftrained  for  to  have  been 
due  at  Michaelmas^  when,  according  to  the  terrns  of  the  deiniCei 
the  rent  was  only  payable  in  Maj^  was  irregular}  but  it  was  faid 
by  Butler^  J.  that  it  was  not  neceflary  by  that  ftatute  to  fet  fonh 
in  the  notice  at  what  time  tlie  rent  became  due.  Mofs  v.  Galfi- 
more,  Mich,  20  G.  3*     DoagL  279* 

For  more  of  Diftrefs  in  general  fee  Avowry,  Ritit,  and  other 
proper  titles. 


[  D  ]  Donative. 


9Viiicfiy9.  (B)  Confidered  how« 

1  •  1 N  the  cafe  of  a  donative,  the  party  is  in  full  pofleiSon  imme« 

^  diately  on  the  nomination,  and  if  any  other  perfon  takes  the 

rents  and  profits,  he  may  maintain  an  a&ion  for  money  had  and 

reccircd.    Per  Ajbburfi^  J.  Bsk  v.  Bijbop  f^CbeJhr^  i  term  R^- 

A.  J?. 


A  R.  403^  S.  f.    Per  Grej^  C  J.  and  Gould,  J.   in  Powdl  i. 
Milhum,-^  Wilf.  363. 

2.  But  if  the  donative  had  been  twice  augmented  by  Queen 
Anne*$  bounty,  the  nominee  cannot  recover  in  fuch  an  auSfion 
without  a  licence  has  been  granted  to  him  by  the  bifhop.  Pet 
Buller^  J.  ibid.  Powet  v.  MUbank,  Mich.  12  6.  3.     l  Term  kep. 

B.  R.  399.  «•.  •Mf*5thii 

would  ceafe 
to  be  donative  by  1  G,  t.  ft.  2.  c.  to.  iufrs.    This  cafe  feemt  to  have  been  a  ceotiottiaci  of  the  fame 
6\fp9itf  aod  between  the  fame  parties,  as  that  of  Powel  v.  Milburn^  ff/r«« 

3.  The  incumbent  of  a  donatire  having  ttie  curCsof  fouls  is  Dv.  Wood, 
within  the   13  Eliz.  c.  I2.  and  the   13  ist  14  Cur.  2.  c.  4.    and  ^^""Vl^'' 
obliged  to  comply  with  the  requifites  therein.    Povoel  v.  Milburn^  ,  y\  330.  u 

3  Jvilf.  355.  of  opinion, 

that  though 
a  dooatire  with  the  cure  of  fouls  is  within  the  ibtatea  cooceraing  fimony  and  pluralitiet,  ytt  M  the 
donative  it  the  fecood  prefisrnoent  taken,  the  Tiving  would  not  be  Toid,  the  words '<  iff/KrvTAi/ tf«df  in* 
4uAed"  not  being  applicable  to  dofiatives. 

4.  But  in  an  adlion  for  the  mefne  profits,  in  order  to  t'ty  the  right  - 
to  the  donation,  he  need  not  ptove  that  he  had  conformed  to 
thefe  requifiteSj  or  had  a  licence  from  the  ordinary.    Ikid^ 

* 

(D)  Power  of  the  Ordinaryk  '   9Vioerif6: 

XIItHEN  the  curate  of  an  adtowfon  having  cur<(  of^JTofiU  his 
^^    attendant  vifitations,  it  is  Tufficient  evidence  of  its  being  a 
perpetual  cure,  and  not  a  donative.     Per  Lotd  Mansfield  in  p9Vfd 
V.  Miliani,  i  Term  Rep.  B.  R.  400^ 

(£)  kight  of  the  t^atton  t^efetved  \  ta  what  Gales,  i^it^ 

1>    ji  Being  feifed  of  the  advo^vfoh  of  a  donative,  lift  thttcli  ^fcjt. 

*^*  becomes  void,  akid  then  A.  dies,  having  firft  ihade  his  (^)* 
will  and  appointed  plaintitf  his  executor,  who  brought  a  iftart  ltm« 
pe£i,  as  fuppoGng  himfelf  entitled  to  this  turn.  But  after  two 
arguments  in  C^.  JB,  the  court  held,  that  the  right  of  donation  de« 
fcended  to  th6  heir^  and  that  the  executor  had  no  title,  as  he 
would  hive  had  if  this  had  been  a  ptetentative  benefice,  and  thfe  1 

judgment  was  antfted.    Repingion,  exemtor^  v.  the  wvern$r  ef 
Tumworib  fclml^  And  CoUtns^  clerk,  2  fTiffl  150* 

a.  A  patron  to  a  donative  can  never  be  put  out  of^&ffioti  bf 
an  ufurpaiion.    Per  Preat,  C.  J.  iiidk 

(F)  Dcfttoyed*  "sy-^iu: 

1.  n  t"  I  G.  t.  jat.  2.  c.  ID./  6, 7.  donatites having  tiift  wrfe  of 
^  fouls,  and  receiving  Queen  A^ft^t  bounty,  lire  ttilde  perpe^ 

teal  cures  and  benefices}  and  the  fame  xnuft  bi  dvlj  and  eon^ 
V01..UL  Nn  ftamlf 
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ftantly  fenred  ;  and  If  tbey  fliall  be  fuflFered  to  remaiin  Toid  for  Gx 
months,  they  (hall  lapfe  in  like  manner  as  prefentatiVe  (things. 

2.  l&j  feff.  14.  All  fuch  donatives  as  at  the  time  of  their 
augmentation  are  exempt  from  all  ecclefiaftical  jurifdifliony  (hall 
by  fuch  augmentation  become  fuhjed  to  the  viCtation  and  jurif* 
di£lion  of  the  bifhop  of  the  dioceie  wherein  fuch  donative  is. 

3.  But  it  is  provided  hjfeff.  15.  that  no  donative  (hall  be  aug- 
mented without  the  confcnt  of  the  patron  in  writing  under  his 
hand  and  ieal. 

For  more  of  Donatives  in  general,  fee  prefintationj  and  Watfm^s 
.    Complete  Incumbent^  and  2  Burn*s  EccL  Law,  tit*  Dwative- 


tA3  Double  i&leas;. 


^y}^}:^  (A)  Double  Plea.     What  is. 

iF  a  plc^  confift  of  one  connected  propoGtion,  though  it  be 
^  formed  from  multifarious  circumftances,  it  is  but  a  fingle 
plea  and  may  be  well  \  ficus  it  is,  if  it  be  formed  of  many  difttn£i 
propoiitions.  Vide  in  Bolts  t.  Purvis^  Trin.  15  G.  3,  Blacifi^ 
Rep.  1028. 

yvteert^s.  (g^  Allowcd.     Itt  what  Cofcs  (^z). 

{a)  Vidt  tit. 

Dower«  \ttta  (M  a),  pi.  7.«-1t  It  not  afaal  for  the  ceurt,  upon  motioa  for  leave  topleid'fefcrtl  plei% 
to  go  into  ibc  cooGdca  ion  of  the  roxteri^lity  oF  ihe  pleas^  and  the  doing  thereof  woald  open  a  door  kit 
almoft  endlefs  altercations.  Courts  were  fo'tnerW  4  little  ftrtd  at  to  the  giving  of  leave  10  plead  fcvetal 
pleas  \  but  it  hat  of  late  yeari  been  the  praAice  to  give  leave  to  plead  any  number  of  plcait  piyvided  no 
two  of  them  be  incoafillent  with  each  uiher.  Ptr  Lec»  C.J.  in  Croaier  v.  Srorkoi  Eaft.  15  G.  ^Saycr,aS. 
In  Barnes*s  Notes,  tild  Pleadings,  and  in  Str^nge*s  Reports,  there  are  a  Dumber  of  calesat  ro  the 
allowance  and  difallowance  of  double  pleas,  which  it  is  thought  onneceHary  to  ini'ert  here,  it  being  ge. 
fterally  under Aood  that,  lubjed  to  a  veiy  few  eiceptions,  the'  defendant  may  now  plead  at  many  diflerat 
mitters  as  he  fliall  think  neced'ary  for  his  defence,  ih-  ugh  tliey  may  «ppear  to  be  c^Hl(IadiAoly9  or  iocoo* 
fiitent.     ir^  Tidd's  Praft.  5S3.     Com.  Dig.  title  Pleader,  letter  (E.  i). 

I.  T  TPON  an  information  of  debt  upon  a  bond  to  the  crown,  it 
^   was  moved  on  tlie  behalf  of  the  defendant  for  IcaTC  to 

plead  non  eJlfaHum  and  cpnditions  performed^  wl>ich  was  granted. 

The  Attorney  General \\  Snoiv^  HiL  7  G.  l.  ,   Banb.  96. 

2.  It  was  moved  upon<he  a£l  for  the  amendment  of  the  law, 
-(4  Ann,  e.  16.)  that  the  defendant  might  be  at  liberty  to  rejoin 

double^  but  the  court  held  it  extended  only  to  the  cafe  of  pleading 

at  firft.  ,  IVarren  f .  /v/>,  Trin,  5  G.  2.     Sir.  907. 

-    .         -  '  -t.  It- 
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j.  tt  was  refufed  to  let  the  defendant  plead  mn  affum^tt  and  a  S.  P.  AHer- 
tender.     Bahr  v.  Wtjlbrozh^  Eaft.  5  G,  2.     Sir.  949.  J|;;  ^-^o*}^- 

aiG.«<  Barnety  359.  Douga]  v.  Bowman,  Mich.  ijG.  3.  BUck^l*  7x3*  Kay  v.  Patch,  Trin* 
27  G.  3.  cited  4  Term  Rep.  B.  1^.  19^.  The  dcfendan:  {hall not  be  permitted  to  plead  nc^n  ajfumfft  to 
lEie  i»hole,  and  a  tender  as  to  put,  beciU  e,  if  tHs  genc^rii  iflue  b6  fodnd  for  the  defendant,  it  will  then 
appeir  on  tlie  record  chat  no  debt  it  due,  and  yet  thai  the  detend^ot  admit!  f  jntetbiog  to  be  due.  Per 
cvr.  in  Maclellan  ▼.  Howard,  Hil.  31  G.  3.  4  Term  Rrp.  B.  R.  194. 

So  it  was  not  permitted  to  plead  to  debt  on  bond  nan  cfi  fahum^  and  that  the  whole  exCfpt  6^  /.  had 
b^n  (ialdi  which  6|/.  vlras  tendered  to  the  plaintiff  befoi'e  the 'day  on  which  it  became  due,  left  there 
ibottld  baan  iocongroity  on  the  record;  fioce,  if  the  defendant  fucceeded  on  the  firft  pUa,  it  would 
appear  that  there  never  esitted  fuch  a  bond  at  tbmt  declared  01 ;  yet  that  the  defendant  admitted  that 
foihething  wisddeon  the  Very  fameb3nd.  Jfenltins  v.  Edvira  ds,  Hit.  33  G.  3.  5  Term  Rep.  B.  R.  97* 
-^Bttt  in  trefpaft  not  goilty  and  a  tend^  ot  amends  were  allowed;  Gerring  t,  Maotung^  Trio.  31  U 
33  O  1.  Barneti  366.     Martin  v.  Kcilerflow|  Eaft.  1(6.3.  Blackil.  1093. 

4>  Infer,  fa.  upon  an  old  judgment^  the  defendant,  who  was 
the  terre-tenant)  had  leave  to  plead  double ;  pajrment  oif  the  money, 
recovered,  and  that  the  defendant. in  that  judgmetit  was  not 
feifed.     Ellis  v.  Mortimer^  Trin.,  8  G.  2.  Rep.  temp.  Hardw.  153. 

5.  A£tion  on  the  ftatute  to  prevent  bribery  and  corruption,  imquitatit 
Motion  to  plead  double,  viz.  quod  null.  taL  perfona  in  rerum  natura^  ^  ^^^  .'*-»^- 
and  nil  JSbtt.     And  per  rai^.— Let  the  rule  to  (hew  caufe  be  dit-  \^  JS^pfj 
charged.     You  eannot  plead  double  in  an  ;i£liou  upon  a  penal  that  the  de- 
datute.     Befides  which,  the  firll  plea  is  in  abatement,  and  rcpug-  ''cndantcouid 
nant  to  the  other.     Cornwall f  Bart. v.  Cafwelly Knt.  Eajl.  loG.  2.  mktcd  to 

FroH.  Reg.  C.  B.  31^.  plead  doubl^^ 

the  ad  for 
the  amendment  of  the  law  excluding  popuUr  aAu>n&.     Morgan  V.  Luekup^  THn.  ^  G.  i.  Str.  1044. 
Rep.  temp.  Hardw.  161.      S..P;  Lookup  £fq.  v.  Frederick^  Bart  Hil.  31  0;ft.  Barnes,  365.      Law 
ftn  tarn  t.  Crowther,  Eift.  18  G.  1.   %  Wilf.  si.     Hcyrick  v.  Fofter,  Trio.  3%  G.  3.    4 Term  Rep. 
B.  R.  701. 

6.  In  trefpafs,  the  defendant  pleads  6rlt  hot  giiiity^  and  after-  ruieKtylej, 
.wards  he  j)lcads  **  by  leave  of  the  court  according  to  the  ftatute,"  ▼.P»jithurrt, 
juftifying,  and  concludes  with  an  averment;  and  then  pleads  a  ^       ^^^* 
third  plea,  without  ftating  it  to  be  by  leave;    To  this  the  plathtifF 
demurred  fpccially.     But  it  was  faid  by  Ln,  C.  J.  and  Chappie^  J. 

that  the  words  being  <<  by  leave  of  the  court  according  to  tht 
**  form  of  the  (tatute,"  the  leave  of  the  court  ought  to  be  taken 
to  extend  to  both  the  juftifications*  But  of  this  Probyn^  J;  doubted^ 
the  firft  juftification  being  concluded  \  but  he  faid,  that  if  leave 
was  not  granted  to  plead  the  laft,  it  is  an  irregularity  which  ought 
to  betaken  advantage  of  by  motion,  and  it  cannot  be  obje£ied  td 
by  way  of  error.  And  to  this  the  Chief  Juftice  agreed,  who  alfo 
faid,  that  ever  fioce  the  aA  it  has  been  the  pra&ice  to  (hew  oa 
pleading  double  that  leave  was  granted  by  the  court.  And  this 
Items  reafonabte,  becaufe  at  common  law  duplicity  is  ill;  Bar^ 
tholomev)  y.  Ireland,  Hil.  iiG.  2.    Andr.  108. 

7.  Defendant  was  allowed  to  plead  plene  adminifiravit  and  a  fet-  s.  C.  Pfa^}. 
o(Ff  without  an  affidavit.     Cofens  r,  Elberington,  Trin.  14  (5"  15  R«g- c.  B. 
G.  t,     Barnes,  347.  J!p.G.r. 

rifett  V.  Harrifon  and  another  Ctecatorv,  Mich.  I5  0.  s.  Barnes,  J4S.   And  vWr  Matthtws  v.  Stathm 
£xccntor,  Hil.  aS  G.  a.  Bwaca,  363. 

8.  In  trover,  the  defendant  had  a  tul^  to  plead  not  guilty,  aind 
A  geticrdl  releafc  from  one  of  the  plalatlffs.  ,  Tbefe  pleas  are  not 

N  n  a  contiadiAory. 
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contradiAory*  The  releafe  is  general^  and  not  paiticalar,  and 
cannot  in  this  cafe  be  given  in  evfdence  nnder  the  not  guilty. 
Steele  and  others  v.  Pindar ^  Mich.  15  G.  2.     Barnes^  347. 

9.  In  trefpafs,  defendant  was  allowed  to  plead  not  guilty,  alld 
fo  much  paid  in  fatisfaflion  for  all  trefpa&s  to  fuch  a  time. 
Lacy  V.  I^l^  Eajt*  15  G.  2.     Barnes^  ^49. 

10.  In  quart  impedit  at  the  fuit  of  the  crown,  a  rule  to  fiiew 
caufe  why  the  defendant  fliould  not  have  leave  to  plead  doubly 
was  difcharged.  The  ftatute  4  Attn.  c.  16.  does  not  extend  to 
fuits  where  the  kin^  is  a  party,  unlefs  for  a  debt  immediately  own- 
ing, or  revenue.  Fide  24th yJ/?.  of  thc^at.  Rex  v.  tie  Arcbki/bop 
of  York ^  Eaft.   18G.  2.     Barnef^  2S3^ 

11.  DeTcndanr  had  pleaded  four  pleas  as  by  leave  of  the  court, 
•                though  he  had  obtained  no  rule  for  that  purpofe  but  a  judge's 

order.    PlaintifF  moved  that  cither  three  of  the  four  pleas,  or  the 
w^rds  **  by  leave  of  the  court"  might  be  ftruck  out.     The  ftatute 
giving  the  power  of  leave  to  plead  feverat  matters  to  the  court 
;  only,  the  pleas  were  held  to  be  improperly  pleaded  ;  but  the  court 

gave  defendant  leave  to  plead  the  fame  four  pleas  de  mrv,  on 
payment  of  coils.  Jones  v.  Davis  (^  ux,  Eqfi,  21  G.  2. 
Barnes^  357. 

12.  lie  court  (C.  A)  refufed  to  permit  the  defendant  to  plead 
non^  ajfumfifitj  and  that  the  plaintiff  was  an  alien  born,  the  latter 
being  an  unconfciantious  plea,  and  not  to  be  favoured.  Feron  v. 
Lttdd^  AlicL  20  G.  3.    Blackft.  Rep.  1326. 

<»vincr>or.  ^D)  Allowed*     In  what  Cafes.     Where  one  ihall  be 

faid  to  go  to  the  whole. 

^HESPASS  for  breaking  and  entering  the  plaintiff's  ftaUe» 
'*'  and  cutting  afunder  a  t^aili,  and  throviring  down  the  tiles  oflT 
the  roof.  Defendant  pleads  not  guilty  as  to  the  force,  and  as  to 
the  refidue  of  the  trefpafs  he  juft^es  as  fervant  of  Sir  H.  G.,  and 
pleads  that  Sir  H*  G.  was  feiftd  of  a  wall  ijl^  Ms  demefne  as  of  fee, 
and  becaufe  the  beam  was  placed  ia  the  wall  of  the  faid  Sir  H.  G. 
without  his  confent^  defendant,  in  order  to  remove  the  nuifance, 
did  enter  the  ftable,  and  cut  the  be^m  as  near  to  the  wall  as  he 
cx>uld,  and  thereby  the  tiles  were  thrown  down*  PlatntiflF  replies, 
and  traverfes,  that  the  wall  is  Sir  /f.  G.'Sf  whereupon  ifliie  is 
tuken ;  and  he  goes  on,  and  preteftando  that  the  wall  is  not  his,  fays 
that  defendant  de  inj.fua  threw  down  the  tilea  for  the  cutting  the 
beam  as  aforefaid.  Defendant  rejoins,  that  the  wall  is  Sir  H.  G!% 
freehold,  and  as  to  the  reft  of  the  replication  demurs,  and  fhews 
for  Caufe  that  it  is  a  departure  and  iinmatf  rial.  And  per  Lord 
Hardivicke^  C.  J. — A  plaintiff  may  no  more  reply  two  mutters,  one 
whereof  goes  to  the  whole,  than  a  defendant  may  plead  them ;  if 
the  defendant  pleads  an  entire  qualification,  and  the  defendant 
ha&  feveral  excufes  which  he  cannot  plead  entire,  he  may  plead 
them  fevcrally  \  but  if  he  has  one  matter  which  goes  to  the  whole, 
he  muft  plead  it  entire,  and  rely  upon  it.    Suppofc  the  defendant 
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hid  taken  iflue  on  both  parts  of  the  replication,  and  there  had  been 
a  verdidl  for  the  plaintiiFon  the  firft  part,  and  on  the^fecond  part 
for  the  defendant,  he  notwithftanding  could  never  have  had  judg- 
ment, for  the  finding  it  not  his  freehold  would  have  cut  up  his 
whole  defence,  which  (hews  that  the  firft  travevfe  went  to  the 
whole.  But  this  is  not  a  departure  but  rather  duplicity,  which' 
fiiould  have  been  (hewn  for  caufe  of  demurrer.  Judgment  for 
defendant.  Humphrey  v.  Ciurcbmart,  Trin,  9  G.  2*  Rep.  temp. 
Hardw.  289. 
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(G)  Of  what  Eftate  the  Widow  (hall  have  Dower,  9^'°<^««»; 

T  A^DS  were  limited  to  the  uf«:  of  A.  for  life,  then  to  his  wife 
-*^  for  life,  then  to  B-  (his  fon  and  heir  apparent)  for  life,  re* 
mainder  to  the  firft  and  other  fons  of  B.  in  tail,  remainder  to  hi$ 
daughters  in  tail,  remainder  to  A.  in  fee.  jt.  and  his  wife  died 
in  the  lifetime  of  B.^  who  afterwards  died  without  iflue,  leaving  a 
widow*  The  queftion  was.  Whether  the  widow  of  B.  was  eiVti- 
tied  to  dower  ?  .And  the  court  of  B.  R.  held  (he  was »  and  Lord 
C.  J.  HarJvjicie^vr^s  inclined  to  think  the  concin^eet  rem:^inder$ 
to  the  children  of  ^.  were  deftroyed,  by  the  reverfion  in  fee  falling 
on  the  eftate  for  life ;  but  fuppofing  it  was  not  fo,  and  that  ther^ 
was  a  po(fibiUt]r  of  the  eftates  opening  to  let  in  the  cpntingen)t 
remainder,  yet  he^iid  not  think  it  could  defeat  the  dower  ^  and  be 
obferved,  that  CordaPs  cafe  (ftated  io  18  Fin.  397.  pL  33.  which 
fee  \  and  at  the  end  of  the  third  line,  inftead  of  ^.  read  D.J  was 
ia  2  SaunJ,  336.;  and  by  Bridgmant  in  another  cafe,  denied  to  be 
law.     Hooker  v.  Hooker^ s  cafe  in  B.  R.  temp.  Hardwire,  1 3.     Sc,c 

-  Duncpmbe  v.  Duncombe^  (ftated  in  8  Vin.  226.  //.  57.  and  Hid.,  i8. 
415.)  and  Fearn^s  Cont,  Rem.  4th  edit.  502.  508,  509.  where  a 
mode  of  preventing  dower's  attaching  upon  purchafed  lands,  and* 
at  the  fame  time,  preferving  the  legal  eftate  in  tlic  pivchafer^  is 
fuggefted. 

Mr.  Butler^  in  mete  4.  C^.  Litt.  24I;  «.  a4j|.  b^  242*  ^.  tak^t 
up  the  confideration  of  the  law  refpe£bing  the  contini^nee  qf  the 
wife's  dower,  after  the  fee  charged  with  it  is  determined.    For 

.  elucidating  the  points  in  which  the  qi^eftion  is  involved,  he  lays 
dowp,  and  fupports  by  a  train  o{  reafoning  and  authfiruiea»  (he 
following  diftinQions: 

I  •  In  thofe  cafes  where  the  fee  is  evi&ed  1^  tide  panunountt 

the  dower  peccfliirily  ^eafest    -^<^*  J^9^  3S11* 

Mn3  ^  When 
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a.  When  the  donor  enters  for  breach  of  condition,  as  his  enciy 
abfolutely  defeats  the  eftate  of  the  tenant  on  condition,  fo  it  ddeats 
his  wife's  right  of  dower,  and  all  other  charges  brought  upon  the 
eitate,  either  by  the  donee's  a£i,  or  bj  a£t  of  law. 
'     3.  If  a  pcrfon,  feifed  in  fee  tail  or  any  other  determinable  fee, 
conveys  in  fee  tl\e  wife's  right  of  dower,   and  the  hufband's 
curtefy  can  only  be  commenfurace  with  the  eftate  of  the  grantor, 
and  mud  neceflarily  ceafe  whenever  that  eftate  ceafea.     See 
loRep»gT>b>  98.  a. 

4.  By  way  of  analogy  to  eftates  in  fee  (imple  conditional,  tn 
which  pafe,  for  reafons,  fays  Mr.  Butler^  now  rather  to  be  guefled 
at  than  demonftratcd,  an  exception  was  made  from  the  general 
rule  already  mentioned  in  the  fecond  diftin£tion,  the  right  of  the 

^  wife  of  tenant  in  tail  to  her  dower,  and  of  the  hufband  to  his 

curtefy,  was  prefcribed  as  an  incident  to  eftates  tail,  notwithftand* 
ing  the  eftate  itfelf  was  determined. 

5.  The  fifth  diftindion  is  ftated  in  9  Vin.  218.  pL  8. 

6.  As  to  the  limited  fees  \  by  which,  in  that  place,  fays  Mr. 
Butler^  s^re  to  be  underftood  thofe  fees  which  are  qualified,  not  bc> 

!»..  caufe  the  eftate  of  the  grantor  is  limited,  (fuch  as  are  claOed  under 

the  third  diftin^iion,)  but  thofe  which,  being  created  by  a  perfon 
feifed  in  fee  fimple,  are,  by  the  original  grant  by  which  they  are 
created,  only  to  continue  till  a  certain  event ;  as  a  grant  to  A.  and 
liis  heirs,  tenants  of  the  manor  of  Dales  or  to  A.  and  his  heirs, 
while  there  fliall  be  heirs  of  the  body  of  B.  s  or  thofe  fees  which 
are  originally  vefted  in  words  importing  a  fee  firople  or  fee  uil 
abfolute  and  unconditienal,  but  which  by  fubfequent  words  are 
made  determinable  upon  fome  particular  event.     As  to  fees  of 
this  defcription,  it  ihould  feem,  adds  Mr.  ButUr^  by  the  cafe  dted 
in  the  note  to  F.  N.  J9. 149.  G.  (which  was,  that  if  rent  be  granted 
to  J.  S.  and  his  heirs,  on  condition,  that  if  the  grantor  or  his 
heirs  die,  his  heirs  within  age,  the  rent  (hall  ceafe  during  the  non- 
age, lie.  the  feme  (hall  recover  dower  of  the  rent,  but  crffet  iutetdh 
during  the  nonage,)  and  the  cafe  of  FlawlU  v.  Fintrice^  (ftated  in 
9  Fin.  217.  pL  I .)  and  Sammei  v.  Pofne,  (ftated  in  7  H.  1 52.  pi.  9.) 
that,  where  the  fee,  in  its  original  creation,  is  only  to  continue  to 
a  certain  period,  the  wife  is  to  hold  her  dower,  and  the  htt(band 
his  curtefy,  after  the  expiration  of  the  period  to  which  the  fee 
•charged  with  the  dower  or  curtefy  is  to  continue ;  but,  that»  where 
the  fee  is  originally  devifed  by  words  importing  a  fee  fimple  or  fee 
tail  abfolute  and  unconditional,  but,  by  fubfequent  words,  it  is 
made  determinable  in  fome  particular'fcvent,  there,  if  that  particn- 
'lar  evtot'  happens,  the  dower  and  curtefy  ceafe  with  the  eftate  to 
•  vhicb  it^is  anneaed. '  Such,  Mr.  Bttiler  remarks,  appears  to  be  the 
diftinAidn  eftabliflicd  by  the  foregoing  cafes  i  but  a  different  doc- 
trine,  he  obferves,  as  to  cafes  of  the  latter  defcription,  feems  to 
^bave  been  laid  doWn  in  the  cafe  of  Buckworib  v.  Tbirbit^  deter- 
mined in  Trinity  term  1785,  in  B.  R.    There, 

Jofeph  SuUok  tfte-  teftator  devifed  his  eftates  to  treftees,  open 
(ruft  to  pay  the  rents  and-  nrofits^for  the  nuinlenaiice  and  ednoa- 
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tion  of  Mary  Barrs^  till  (he  arrived  at  21,  or  was  married  :  "  And 

**  from  and  after  the  faid  Mary  Barrs  (hould  have  attained  her 

<<  age  of  21  years,  or  flioald  be  married^  he  gave  and  devifed  all 

"  the  faid-iands  and  premifes  to  the  faW  Mary  Barrs,  her  heirs  and 

<*  affigns  for  ever ;  but  in  cafe  the.faid  Maty  Barrs  (hould  happen 

*<  to  die  before  (he  arrived  at  the  ag^  of  2 1  years,  and  without 

<'  having  iflue  of  her  body  lawfully  begotten ;  then,  from  and 

*<  after  the  deceafe  of  the  faid  Mary  Barrs  without  iffue  as  afore - 

<'  faid,  he  gave  and  deviftd  all  the  faid  eflaces  unto  his  grandfoil 

^  Walter  for  life,'*  with  feveral  remainders  over.     Mary  Barrs 

married  Solomon  Hanfard,  and  had  \S\xz  a  fon,  who  died  in  her 

life;  and  afterwards  (he  died  under  21.     In  this  cafe  the  court 

was  uninimoufly  of  opinion,  that  on  the  deceafe  of  Mary  Barrs 

her  hufband  became  entitled  by  the  curtefy  to  the  cftates  for  his 

life,  and  that  fubje£t  thereto,  the  devifees  became  entitled  to  them  « 

by  way  of  executory  devife.     Collfc,  Jurid.  332.  S.  C. 

Mr.  Butler  then  informs  us,  that,  by  a  manufcript  note  of  this 
cafe^  the  grodnd  upon  which  the  court  appeared  to  have  formed 
their  opinion  of  it,  was  an  aaalo^y  they  fuppofed  it  to  bear  to  the 
cafe  of  cftates  in  fee  fimpie  conditional  at  common-law,  and  eftates 
tail,  in  both  of  which  dower  and  curtefy  continue  after  failure  of 
the  {(Tues.  He  then  adds,  that  fome  obfcrvatibns  were  offered^ 
(vis.  in  the  fourth  diftin£lion  ftated  above,)  to  (hew  that  the  con* 
tinuation  of  dower  and  curtefy  was  an  exception  to  a  general 
rule,  dower  and  curtefy,  in  all  other  cafes  of  conditions,  being 
defeated  by  the  entry  for  the  condition  broken  ;  and  that  the  fame 
reafoning  might  be  applied  to  the  continuation  of  dower  and 
curtefy  out  of  an  eftate^tail^  after  the  failure  of  iflTue.  It  might 
therefore,  he  proceeds,  feem  (ingular,  that  the  court  on  this  occa« 
(ion  (hould  prefer  reafoning  by  way  of  analogy  from  the  only  »d* 
mitted  exception  to  the  general  rule,  to  reafoning  by  analogy  from 
the  rule  itfclf  *,  this,  he  obferves,  was  the  more  (ingular,  as,- for 
reafons  which  he  adigns,  (and  to  which  the  reader  is  referred,} 
the  general  cafe  of  eftates  upon  condition  approached  nearer  to 
the  cafe  then  under  the  confideration  of  the  court,  than  the  pat* 
'  ttcular  cafe  of  cftates  in  fee  fimple  conditional,  or  cftates  tail. 

(G.  2)  Of  what  Seifin.  ir^%%t. 

I.  *y^H  E  lord  of  a  manor,  comprifing  copyhold  lands,  purchafed 
^  feveral  of  thefe  lahds,  which  were  duly  furrendcred  to  him; 
and  he  afterwards  granted  them  out  again  by  copy  of  court ^roll. 
It  was  held,  that  the  inftantaneous  fei(in  which  he  thus  acquired 
iiid  not  entitle  his  widow  to  dower  out  of  thele  lands.  Sneyd  «• 
Sneyd^  i  JtL  442. 

2.  A,  feifed  in  fee  of  copyhold  or  cuftomary  hereditaments, 
contraded  with  B.  for  the  fale  of  themi  and  accordingly  furretv* 
dered  them  to  the  ufc  of  B*  in  fee.  B.  died  without  being  ad- 
mittedf  9od  before  the  furrcDder  was  preffntcd*    6y  a  cufiom  of 

Nn4  thf 


tbe  manor,  tkc  widow  wm  entitled  to  her  free-bench  on  the  hii/% 
band's  dyngfnftd*  On  a  queftion  between  the  widow  of  B.  and 
bis  heir  at  law,  the  widow  was  held  entitled  to  her  cuftomary 
eftate  \  for  the  admittance,  when  made,  muft  relate  back  to,  and 
operate  from  the  time  of  the  furrcnder,  and  the  land  is  boand, 
as  between  the  parties,  from  that  tiaae«  VaHghan  v.  Attain 
5  Burr,  ^^6s. 

5|VmcrMo-  (O)  What  hGt  of  the  Baroa  may  bar  the  Feme  of 

her  Dower. 

ti  /^OPTHOLPER  for  life,  where  there  was  a  widow's  ettate  bf 
^^  cuftom,  contra£led  for  the  falc  of  his  eftatc,  and  died.  A 
bill  brought  by  the  purchafer  againft  the  widow,  to  compel  her  lo 
complete  ^he  coiitia£^  was  difmified  with  cofts.  Mufpmw  t. 
Pfjfiiviio^d^  2  Vernn  63. 

3.  But,  in  a  later  cafe,  a  copyholder  for  lives,  where  the  widow 
was  entitled  td  her  free^bench,  upon  the  hufhand^s  dying  feifed^  ar« 
pded  for  the  fale  of  it,  and  died  before  he  aAually  furrendered. 
]x>rd  H0rdwickt  helct  the  purchafer  entitled  to  relief  againft  the 
widow.  Hmimi  v.  HiMhn^  Ambl.  277.  See  S.  C.  2  VeJ.  631* 
where  the  |ipial  is  £iid  00c  to  have  been  determined. 

$vin«r>4».    (0:^4)  Bar ;  by  what  Satisfadxon  or  Acceptance. 

I  •  nr  ESTATOR  gave  all  his  real  and  perfanal  eftate  to  troftees» 
^  in  truft,  as  to  fo  much  of  his  perfooal  eftate  as  (hould  he  at 
P*y  to  fttffcr  his  wife  to  enjoy  the  fame  for  her  life ;  and  as  to  his 
teal  eftate,  to  the  ufe  of  his  foos  and  daughters  fucceffively  in  tail} 
$nd  in  default  of  fuch  iflbe,  to  the  ufe  of  his  wife  for  life.  By  a 
codicil  thcKto,  he  direded  his  eftate  at  ^.  to  be  fold,  and  the 
money  ariftng  thereby  to  be  applied  in  the  difcharge  of  a  mortgage 
dfbt  due  on  his  eftate  at  &,  to  the  intent  that  the  eftate  at  & 
might  be  free  to  his  wife ;  and,  after  the  two  mortgages  were  paid, 
that  his  wife  fhould  receive  the  rents  of  the  overplus  of  the  eftate 
of  A.  during  her  life.  liprd  HardwUht^  on  ^he  authority  of  Za«^- 
rence  v.  Lavfrence^  (ftatcd  in  ^Virt,  361.  ph  22-  and  9  iUd.  248. 

JL  15.)  and  fince  repotted  in  i  Bro^Par.  Ca.  591.  where  Lord 
deeper  Wright\  decree  of  reverfal  is  ftated  to  have  been  con- 
firmed, was  of  opinion,  that  the  wife  ought  not  to  be  put  to  her 
eleAion,  but  was  entitled  to  both  the  dower  and  the  benefits  arifing 
to  her  under  .  the  will.  }nekdm  v.  Nortbc^itj  3  Atk.  43<sd. 
Gah<M  V.  tkmtoifk^  2  tfcVi  427.  Ajffx  v.  fTi/Iij^  i  V^.  230, 
S.  P. 

2^  Tcllator  gave  his  wife  certain  leafehoM  houfes  for  life ;  ho 

alfo  gave  her  10  A  a  year ;  and  gave  his  nephew  all  his  real  cftates 

i  for  life,  {remainder  over,  fubjeS  to  the  anntuty  of  10  /.    Bill  for 

the  widow  to  make  hes  clcftion^  either  to  take  undet  tbc  will,  or 


fo  abide  by  ber  dower.  For  the  widow»  Lawnna  v«  LawrMcf 
wa3  relied  upon.  Ix>rd  C«  Uorthington  admitted  the  principle  in 
that  cafe,  but  faid,  here  it  was  the  manifetl  intention  of  the  tefta** 
tor  to  give  her  the  annuity  In  fatisfa^lion  of  dower,  for  he  ha$ 
difpofed  of  all  his  freehold  eftates  fubjcA  to  the  annuity,  fo  that 
•ihe  wag  to  have  no  n;}ore  out  of  his  eitate  than  the  annuity; 
his  lordihip  therefore  put  her  to  her  el^i^ion.  Arnold  y»  Kfmp» 
Jleady  Ambl*466» 

3*  One  devifed  to  his  wife  an  annuity  of  200  A  for  life,  and 
alfo  the  ufc  of  all  his  freehold  goods,  plate,  and  furniture  for  life, 
fubje^  to  the  payment  of  the  faid  annuity.  And  he  gave  all  hif 
mefluages,  lands,  and  hereditaments  to  truftees,  in  truft  for  his 
daughter  in  tail,  remainder  over*  The  widow  claimed  her  annu- 
ity, and  her  dower.  Lord  Camden  held,  that  the  annuity,  if 
taken,  was  a  bar  of  dower }  fincc  the  difpoGtion  of  the  teftator*s 
property  is  here  fuch,  as  to  leave  no  fund  for  her  claim  of  both  | 
and  they  art  therefore  inconfillent.  His  lordthip  did  not,  he  faid, 
controvert  Lawrence  v.  Lavfrence^  becaufe  it  did  not  there  nccef* 
farily  follow,  that  the  wife  by  claiming  her  dower  contradi£te4 
the  will.  Villareal  v.  Galwajj^  AmbL  682.  JDalj  v.  Lincb^  i  Br$m 
Par.Ca.s38.  S.P. 

4*  One  devifed  to  his  wife  his  dwelling-houfe  in  C.  for  life^ 
and  charged  all  his  freehold  eftate  at  C.  with  an  annuity  of  40/., 
to  be  paid  to  her  for  her  life,  and  gave  his  freehold  eftate  at  C,' 
y&  chargeable  as  afarefaid^  and  alfo  all  other  his  eftates,  to  M.  A* 
and  others ;  and  ordered  his  es^eoutors  to  apply,  till  M*  A.  ftiould 
attain  25,  thefurplus  iff  the  rents  and  profits  of  his  faid  efiates^fubjeS 
OS  aforefaid^  for  her  maintenance.  The  widow  claimed  the  pro* 
yifioa  made  for  her  under  the  will,  and  her  dower  alfo,  which 
^mounted  to  about  10/.  a  year  more  than  what  (he  was  entitled  to 
under  the  will.  Sir  Thomas  SeweU  at  the  Rolls*-"  This  is  a 
<<  ftronger  cafe  than  Arnold  v.  Kemffiead^  or  Villareal  v.  Gal%vaf* 
<<  Here  the  teftator  feemed  to  think  every  thing  in  his  powen 
<<  He  exprefles  himfelf,  with  refpe£t  to  the  rents  and  profits,  fo  as 
**  to  estclude  all  idea  of  dower.  He  direds  the  furplus  rents 
'<  and  profits  fuhjtB  as  aforefaid^  to  be  applied.  This  differs 
<<  from  the  expreffion  sAbis  eftate^  which  mightadmit  of  dowcr.*^ 
Held,  that  (he  muft  make  her  elcAion*  Jones  v.  CoUier^ 
Ambl.  730* 

5«  Teftator  devifed  lands  to  his  fon,  fubje£t  to  a  rent  charge  of 
10/.  per  annum  to  his  wife  for  life,  and  5  /•  per  annum  to  his  bro- 
ther, but  did  not  exprefs  the  annuity  to  his  wife  to  be  in  lieu  of 
dower.  It  appearing  that  the  land  was  not  fufficicnt  to  anfwer 
both  the  annuities  and  the  dower,  it  was  held,  that  the  wife  (hould 
not  be  entitled  to  both,  but  that  the  annuity,  if  taken,  (hould  be  a 
bar  of  her  dower.     Pearfon  v.  Pearfon^  i  Bro.  Ca*  Ch.  292. 

6«  Teftator  gave  his  wife,  among  ft  other  property  real  and  per^t 
fonalt  an  annuity  of  lOQol.  charged  on  his  real  eftate,  in  lieu  of 

h;x  dovor«    He  .(bta  »d4cdt  tbatt  if  ft^  (b9uU  mwrj  again,  all 
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the  ityites,  beqaefl$,  ifc.  thereinbefore  and  thereinafter  ni?(fe  fo 
her,  (except  the  annuity  of  loo/.  thereinafter  mentioned,)  (hcalcl 
ceafe  and  be  void  :  and,  in  fuch  cafe,  he  gave  to  his  wife,  daring 
her  life»  an  annuity  of  lOb/.  charged  on  alt  his  real  cftates,  f^ 
fame  ta  be  in  full  for  every  benefit  and  advantage  vobkh  he  meant fbould 
arifeout  of  atiy  of  his  real  or  perfonnl  eftate^  in  cafe  fie  fbould  marry 
again.  The  wife  married  again  ;  and  it  was  held,  that  the  could 
not  take  both  her  dower  and  the  annuity.  Bojnion  v.  Boynton^ 
I  Bro  Ca.  Ch.  445. 

7.  Tcftatof  gave  freehold  eftates  to  his  fon  of  240  /.  a  year, 
fubje£l  nevertheleffl,  and  he  charged  all  his  faid  real  eftates  with 
the  payment  of  an  annuity  of  35  /.  to  his  wife  for  her  life  ;  and 
alfo  gave  her  a  legacy  of  100  /.  The  annuity  was  regularly  paid 
to  the  widow  for  three  years  after  the  te(tator*8  death ;  at  the  end 
cf  which  fhe  chimed  her  dower.  Agatnft  this  claim  it  was  con- 
tended, that  the  annuity  and  legacy  were  in  fatisfa£Hon  of  the 
dower ;  and  that«  by  accepting  the  fame,  (he  had  made  her  elec« 
lion.  Sir  F,  Buller^  J.  (for  the  Chancellor)  thought  this  was  a 
cafe  of  eledlion;  but,  that  the  widow  had  not,  by  her  acceptance, 
dtftermincd  her  eled^i.^nj  and  lie  therefore  decreed  for  her.  Wake 
V.  fp'^akef  3  Bro.  Ca.  Ch.  255. 

8.  Teftator  gave  all  his  real  and  perfonal  ellate  to  truflees, 
upon  truft  to  pay  his  wife  an  annuity  of  30  /.  only.  By  a  codxcti 
he  gave  his  wife  ao/.  and  another  legacy,  and  a  moiety  of  the 
overplus  of  his  perfonal  edate,  afteY  payn^nt  of  his  debts  and  le- 
gacies. It  was  contended,  that  the  widow  could  not  take  both 
the  annuity  and  her  dower,  fince  the  truftees  were  to  have  poflef- 
fion  of  the  whole  edate,  and  out  of  it  were  to  pay  her  the  annuity, 
which  was  inconfident  with  her  having  the  tliird  part  as  dower, 
and  Fillareal  v.  Galwny^  Arnold  v.  Kempjleady  and  Jones  v.  ColVms 
were  cited.  Lord  Ch.  Thurbv)  obferved,  that  the  wife  had  a 
charge  upon  the  edate,  paramount  the  will,  and  it  was  not  in  the 
iedacor's  power  to  deprive  her  of  it.  But  here,  added  his  lord- 
(htp,  it  is  to  be  gathered  from  circumftances  that  (he  is  not  to  have 
it ;  and  becaufe  he  gives  all  his  property  to  the  trudees,  I  am  to 
gather,  from  his  having  given  all  he  had^  that  he  has  given  that 
which  he  bad  not.  So  far  from  a  declaration  plain,  I  have  nothing 
even  to  lead  me  to  think  he  meant  to  deprive  her  of  dower.  She 
mud  therefpre  have  her  dower.  Second  point  in  Fofter  v.  Coob^ 
3  Bro.  Ca.  Ch.  347. 

9Viner249,        {Q^s)  ®*^  J  ^7  ^^*'  Offcncc  of  thc  Baron. 
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R.  Hargrave,'\n  note  4— C«.  Lsti.  41.  o.  takes  notice  of  the 
obfervation  which  is  there  made  by  Lord  Coie,  and  dated  in 
the  lad  fentence  of  the  (ide-notc  to  thc  fe£lion  to  which  this  is  a 
fupplement>  that  dower  ex  ajenfa  patris^  as  well  as  dower  at  com» 
mon  law,  ^  ad  o/linm  eccle/iay  were  liable  at  common  law  to  be  dc» 
feated  by  the  bulband'9  treafon  or  felony.    But^  the  aanotator 

iddift 


adds,  fome  have  inclined  to  think,  that  the  5  ^6  Ed*  6.  c.  ii. 
which  To  far  repeals  i  E,  6.  r.  i.  (both  dated  in.//.  8  and  9  of 
the  fame  fefiion,)  and  revives  the  common  law,  as  to  fake  away 
the  wife's  dower  in  cafe  of  treafon  by  the  hulband,  does  not  ^x-^^ 
tend  to  dower  ex  ajftnfu  patris.  This  opinion  he  fupports  by  the 
following  extra£^  I'rom  a  MS.  commentary  on  Lift.  *^  It  feems, 
<*  that  dower  ex  affenfu  pairis  (hall  not  be  loft  by  the  ftatute  of 
'<  5  Ed.  6.  by  attainder  of  the  hufband  for  treafon  ;  for  the  wife 
^<  is  in  by  the  father,  and  not  by  the  hufband;  and  if  an  a£lion  be 
^^  brought  for  the  land,  it  (ball  be  againft  the  hu(band  and  wife. 
**  Contra  of  dower  ad  oflium  eceleJU.  ^*itre  tatnen  of  the  former 
**  cafe,  ex  ajfenfu patru*^ 

(0^6)    Barred ;   by  what  Ad  or  Offence  of  the  9V*'"»st, 

Feme. 

yji  R.  Hargrove^  in  note  8.— C^.  Litt.  33.  a.  from  a  MS.  in  his 
^^  poffeflion,  cites  a  cafe,  which  affirms  the  dodlrine  laid  down 
in  M.  MelvilP%  cafe,  ftated  in  9  Vin.  25  a.  pL  2. 

(D.  a)  What  Charges  the  Wife  Ihall  avoid,  or  not^  ^^^^^^^ 

COPYHOLDER  for  life,  where  by  the  cuftom  the  widow  was 
entitled  to  her  free  bench,  upon  the  hu/band*s  dying  feifedf  de- 
mifed  by  licence  for  99  years,  by  way  of  mortgage.  The  Icafe  waa 
held  to  take  place,  of  the  widow's  eftate,  notwithftanding  there 
was  only  one  in  ft  a  nee  of  a  leafe  by  licence  given  in  eyidence* 
Sali/bury  v.  Hurd^  Cowp.  481. 

(L.  a)  Writ  and  Abatement.  t  A  ] 

9ViDers74. 

|N  error  in  dower  exception  was  taken  that  the  count  fays  mef-  " 

4  fuage  or  workhoufe,  which  is  bad  for  the  uncertainty  of  it ; 
but  it  was  held  by  the  court  to  be  certain  enough.  Bern  v.  Bern, 
Mich.  8  G*  2.  Cunn.  104. 

(M.  a)  Proceedings  and  Pleadings.  9^mga7t. 

f.  ^HB  defendant's  attorney  rauft  take  care  to  cad  his  eflbtn  yidtpsjL 

*-    with  the  clerk  of  the  eflbins  in  due  time,  or  the  plaintiflF  Pl*  7* 
will  enter  a  ne  rectpiaturt  after  the  eflbin  is  ended,  which  is  five 
returns,  the  defendant  mull  enter  his  appearance  with  the  filacer 
and  pray  the  view ;    he  mud  then  appear  in  chief  and  receive  a 
declaration.    Pracl,  Reg,  C.B,  159. 

2.  The  defendant  cannot  make  an  application  to  the  court 
nntil  he  has  appeared  in  chief.  Therefore,  where  the  defendant 
f(a4  couqterplcaded  the  view^  ^nd  moved  the  court  for  oyer  of 

the 
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the  writ  of  dower,  the  motion  was  denied,  he  not  having  ap- 
peared in  chief.  Chafliu  v.  Chap/in,  Eaji.  4  G.  2.  PraO.  Reg. 
G.B.  160. 

3*  The  judgment  in  dower  Cgoed  upon  a  plea  in  abatemeAty 
irregularly  put  in,  was  fet  afide,  becaufe  no  peremptory  rule  to 
plead  was  entered,  which  is  ufual  in  real  a£tions.  ^  Hart  v.  Jtv/h^ 
Emji.  6  G.  2.  Rep.  Ca.  Praff.  C.  B.  89. 
S.  C.  Pnft.  4.  In  dower  upon  a  motion  to  fet  afide  r  grand  cape^  becanfe 
^2l  ^*^'  ^^  fummons  was  not  proclaimed  fourteen  days  before  the  return, 
according  to  the  ftatute  3 1  Eiiz.  c.  3.  f.  a*,  the  court  ordered  a 
rule  to  (hew  caufe  ;  and  no  defence  being  made,  the  rule  was 
made  abfolute  on  affidavit  of  fervice*  Fntmon  £sf  Ux.  v*  Canam 
and  others^  Hil.  8  G.  2-  Rep.  Ca.  PraEf.  C.B.  115- 

5.  The  tenant,  after  appearing  to  the  grand  cape  returnable  the 

third  return  of  Trimty^  obtained  a  rule  .to  (hew  caufe  why  he 

fliould  not  have  an  imparlance,  which  was  afterwards  difcharged. 

In  dower  unde  nihil  babet  or  any  other  real  a£lion,  imparlance 

is  not  to  be  given-      FoJIer  v.  Kirkbj^    Trin.    26  (^  27  C.  2. 

Barnes f  !• 

In  ^is  cafe        6.  Dower  by  the  plaintiff  as  the  widow  of  J.  R.  Plea  ne  umques 

*t  *'"^"**     accouple  in  loyal  matrimorut.    The  plaintiff  replied  that  Sir  W.  W. 

iMbatiiil  *  exhibited  a  bill  in  the  fpiritual  court  againft*  her  as  his  wife, 

tnough  tb«    charging  therein   that  (he  had  committed  adultery  with  ^.  /?.» 

P'**^V*     and  prayed  a  divorce  from  her  <j  menfa  et  tboro^  to  which  libel 

Ttt^bere  ***'  fl^^  pleaded  that  (he  was  the  Vife  of  j.  R»  and  not  of  Sir  fy,  fT., 

might  be       and  was  lawfully  married  to  J.  R,  on  fuch  a  day,  and  prayed 

l^nc^cafcs     ^^^^^  (^^  ^jgjjt  be  decrccd  to  be  the  wife  of  J.  R.    That  the 

ciai  .epiiM-'  caufe  was  removed  into  the  Arches  court,  and  that  before  fcn- 
tion  to  ic  tcncc  J.  R.  died  ;  that  afterwards,  upon  full  evidence,  the  court 
rwed'^*ici  ^^^^^^^  '^*^  ^^^  plaintiff  had  been  the  wife  and  then  was  the  wi- 
hc  citH  the  dow  of  J.  R.^  and  was  bwfully  married  to  him  on  the  day  alleged^ 
vaiewh«rt,  and  that  the  (entence  was  in  full  force.  Averred  that  the  court 
•hc*teil!S"'  ^^  Arches  had  full  jurifdi£lion  of  the  caufe,  and  that  the  parties 
pleaded  baf-  wcrc  the  fame,  i^c.  which  ,(he  was  ready  to  verify,  and  therefore 
tardy  in  the  prayed  judgment  for  her  dower  j  and,  if  the  faid  fentence  could 
who"brrc-  ^  gainfaid,  and  the  defendants  were  not  eftopped  by  the  fentence 
plication  to  (ay  that  (he  was  never  accoupled  to  the  faid  J,  R.  in  lawful 
chopped  matririiony.  The  defendants  demurred,  and,  after  two  argu- 
hewat  be-  *»cnts,  had  judgment.  For  the  plea  is  a  general  iffuc,  and  there 
tfbre  certi/icd  Can  be  no  replication  to  it  to  ouft  a  perfon  of  his  legal  trial «-  here 
kgitimate  the  bi(hop  has  the  only  right  of  trial  by  his  certificate  to  the  court 
int!itZ  (<>f  i^"^)  i  »»d  if  this  replication  were  allowed  the  bifhop  woyid 
between  a  be  outted.  A  fcntence  in  the  fpiritual  court  is  not  a  reeord»  and, 
^?^;ff  ^f  ^^  '^  eoni^es  in  queftion  in  a  court  of  law,  muft  be  tried  by  the 
th^  pfainti^,  country  i  neither  is  it  final  to  the  parties,  for  tliey  may  at  any 
who  ac-  time  apply  to  have  it  traverfed ;  but  the  bifbop's  certificate  is 
kjiowiedgrd  conclufive  and  final  to  all  intents.  RMns  v.  Crutcbki  tmd  vthttSf 
Shfonhi"  ^-/.  33  G'  2.  2  mif.  Hi.  127. 

plaintiff;  in  which  the  hailiif  had  aid  n(  the  then  pUioiiff,  and  tlMtf'bt  wat  ostified  mm^*  ftigm'^ 
that  this  was  a  good  eftoppel  Bio.  Eftoppd,  9S.  But  S^rjeaot  Wiiioo  rflOMrki^  t)vit  th«t  folioitisA 
di4  not  dim  (j^  BHtter  to  be  tried  bj  toy  other  thsn  the  biibopi  but^ooiy  Iiififted  Oat  thcM  l^aJ- 
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lody  teen  kgally  tried  tn^  determined,  that  the  plaioti/T  wai  legitimate  ;  fo  in  the  principal  cafe,  the 
demafldani  might  have  replied  that  the  biihop  bsd  fornetly  cerci6ed  to  the  court  chat  ihe  wa*  married  to 

i.  R.  fif  ihe  could  ftew  any  record  of  fach  certificate)  which  would  have  been  an  eftoppd  to  all  man* 
iod  to  (ay  that  ike  waa  not  Biariicd  to  J.  R.    ^ide  z  YiiiL  129. 

7.  In  dower  it  was  moved  for  leave  to  plead,  id,  ne  unques  feifie  A  likeap- 
qui  iowir  ;  and,  2d,  ne  untnus  accwpUy  tj'r.;  but  this  was  denied  jjj-^t^^** 
by   G^uld  and  Blaclftone^  Js.,  becaufe,   ift,  the  two  pleas  muft  Bia^ckftoJc 
be  tried  in  two  fevetal  jurifdidions  by  jury,  and  by  certificate  of  and  Nares, 
the  ordinary.     2d,  It  tended  to  delay  the  widow,  whofe  fubfift-  ^^^y^^^ 
ctice  may  depend  on  the  event  of  the  fuit.     Dower  n  fejiinum  Grey,c.j. 
remedium^    and    therefore    no    effoin  (/i)    is    allowed     therein,  and  Gould, 
3d,  Gouldy  J.   thought   the   picas  inconfiftent.    De  Gref,  C  J.  ^li^" '*^^ 
abfent,  and  Nares^  J,  refufed  giving  an  opinion  out  of  deference  Anderfwi  v. 
to  the  precedent  of  Robins  and  Crutcbley.     Anderfin  v.  Anderfon^  Anderfon, 
7W«.  17  G.  3.  Blackfi.  1157.  "^l^^ 

grouod  could  be  affigned.  Nares,  J.  now  declaring  himielf  perfeAly  fatisfied  with  the  reafon  of  that 
detertainatidn.  Hiilier  v.  fletcher,  Trin.  iS  G.  3.  Blackft.  Rep.  1107.7-In  Anderfon  and  Andcrfon* 
the  motion  waa  nude  upon  the  aathority  of  the  cafe  of  Robln«  ▼.  Crucchley,  %  Wilf  it 8.  where  the 
two  pleaa  Wtre  p«it  upon  the  record,  and  no  notice  was  taken  of  the  circumftancc  by  the  coun ;  but  k 
was  obferred  that  this  matter  was  not  then  under  the  confideiatbn  of  the  court,  but  a  different  poinu 
P^idt  pi.  6. 

(tf)  Yet  vUt  ottte,  pi.  i* 

(O.  a)  Judgment  and  Executions  {a).  gvjneris^* 

(«)  ruu  tit. 

DaoMfctt  lettnt  (H.  3)1  pi.  t.  (F«  ■),  pi.  5.  (D),  pU  s.  ( I ),  pU  u 

A  Writ  of  dower  unde  nil  baht  was  brought  in  the  duchy  s.  c.  Cona 
'^^  court  of  Lancafter^  and  judgment  for  demandant.  A  ^* 
writ  of  feifin  was  awarded  accordingly  and  a  writ  of  inquiry,  and 
on  the  return  of  it,  damagea  were  given  t6  the  widow  to  the  full 
value  of  the  dower,  from  the  death  of  her  hufband  to  the  return 
of  the  writ  of  inquiry.  Errer  is  brought  in  B.  R.,  and  for  the 
plaintiff  in  error  it  is  objedied,  ift,  that  no  damages  will  lie  in 
this  cafe.  2d,  That  fuppofing  damages  will  lie,  yet  not  from 
the  time  they  are  awarded.  3d,  That  as  damages  are  given  too 
fooni.  fo  they  are  carried  too  far.  But  Lord  Hardnuicke^  C.  J. 
and  the  court  over-ruled  all  the  exceptions.  Debfon  v.  Dobfon  and 
4iherSf  Ea/l.  7  G,  a.  Rtp.  temp.  Hardw.  19. 

(S.  a)  Relief  in  Equitf.  9vinerjo». 

f.  pLAlNTI^P's  father,  being  feifed  in  tail  male  of  feveral 
'^  manors  and  lands,  and  in  pofieflion  of  great  part  thereof, 
and  having  purchafed  feveral  others,  intermarried  with  the  de- 
fendant, plaintiff's  mother,  and  in  Offober  1723»  ^^^^  inteftate. 
The  plaintiff,  as  eldeft  fon  and  heir  in  tail,  brings  a  bill  to  fet 
afide  the  alEgnment  of  dower  by  the  (heriff,  in  confequcnce  of  a 
judgment  in  a  writ  of  dower,  for  partiality,  upon  a  fuggeftion, 

that 


tliat  part  of  tbe  eftate  was  copyhold,  arid  not  liable  thereto.  I£ 
the  hufband  became  entitled  to  the  copyhold  eftates  by  copy  of 
coart^roU,  and  granted  them  out  by  copy  of  court-roll,  bis  wife 
is  not  entitled  to  dower,  for  there  is  tio  doWer  of  an  injiantanews^ 
fcidn  \  but,  if  he  became  entitled  otherwife  than  by  copy  of 
court- roll,  and  did  not  grant  them  oiit  again  by  copy  of  court- 
roU,  (he  is  entitled  to  dower,     i  Atk.  442.  ^neyd  v.  iniyd^  J^f^$ 

x  Defendant  purchafed  a  real  eflate  of  the  plain tiflT's  hufband  ; 
and  the  eflate  being  in  mortgage  for  a  £etm,  he  agreed  to  pay  it 
off  out  of  the  purchafe  money,  and  to  afligh  the  term  to  a  truflee 
for  the  purchafer  to  attend  the  inheritance,  which  was  accoidinglj 
done;  the  hu(band  died  1719,  and  in  1737  the  plaintiff  filed  her 
bill  againft  the  defendant,  for  an  account  of  profits,  and  ioht^ 
paid  her  dower*  Bill  difmifled,  it  being  fettled,  that  if  a  pur- 
chafer took  in  a  term  precedent  to  the  right  of  dower,  whether 
it  was  a  fatisfied  term,  or  money  paid  for  it,  it  was  a  bar  to  the 
wife's  dower.     2  AtL  206.  Hilly.  Adams ^  J^h*  '74'* 

3.  Where  a  hufband  gives  an  eftate  to  his  wife  larger  than  her 
dower,  fhe  is  entitled  to  both.     2  Atk.  427.  Galton  v.  Hancoctf^ 
OSiobeTy  1742. 

4.  Dill  by  a  widow  for  a  cuftomary  eftate  in  land  at  Worce/ler: 
the  hufband's  father  bought  the  land,  which  was  conveyed  to 
him  and  D.,  and  the  heirs  of  the  father;  ^e  father  dies  after 
devifing  the  lands  to  the  hufband  in  tail ;  JE).  furvived  the  huf- 
band.  The  demand  being  of  cuftomary  dower  out  of  the  truft  of 
a  freehold  eftate  (for  the  cuftom  was  laid  for  the  wife  to  have 
the  whole  lands  as  her  free^betich,  the  legal  eftate  ftanding  out 
in  D.)  the  bill  was  difmifled.  2  Aik.  525.  Godwin  v.  Wtnfnure^ 
Marcbi  1742. 

5*  Bill  for  dower ;  the  heir  at  law  infifted  that  the  hufband 
gave  a  bond  in  the  penalty  of  1000/.  in  truft  to  fecure.  to  his 
wife  500/.  in  cafeihe  furvived,  and  that  it  was  intended  to  be 
in  lieu  of  dower ;  and  thiit  (he  acknowledged  it  to  be  fo,  and 
oflfered  to  read  evidence  of  her  acknowledgment.  Court  reje£led 
the  parol  evidence,  and  determined,  that  a  general  provifion  for 
SI  wife  is  not  a  bar  of  dower,  unlefs  exprefled  to  be  fo.  3  Atk.  8« 
Tinney  v.  Titmey^  November^  1743. 

6.  In  this  cafe,  it  was  faid  by  the  court,  that  where  a  widow 
claims  dower  merely  upon  a  legal  title,  but  cannot  afcertain  the 
landsy  this  colirt  will  affift  to  find  them  out ;   and,  if  her  tide 

'to  it  be  eftablifhed,  will  give  her  the  profits,  not  from  the  time 
of  the  demand  only,  but  from  the  time  her  title  accrued.  Alfo, 
if  a  dowrefs  comes  into  equity  to  have  a  term  removed,  which  is 
fati&fied,  the  court  will  decree  her  the  rents  and  profits  from  the 
time  her  title  accrued.     3  Atk.  130.  Dormer  v.  Fortefcue^  Aprils 

1744- 

7.  If  a  woman  marries  without  fettlement,  and  by  aCb  of  her 

liulb^ind  is  barred  of  her  own  fortune^  and  he  by  wiU  dcvifes  her 

his- 


Ills  perfonal  eftate  at  his  feat,  and  a  rcmainiler  for  life  of  his  r.eal 
eftatCt  in  default  of  ifTue  male  and  f<:male  by  himfelf,  (he  is 
dowable  out  of  that  very  eftate.  3  Ath.  430.  Incledon  v.  Norths 
coU^  March ^  1746. 

8.  The  court  will  not  oblige  a  jointrefs  to  brinpj  her  jointure 
dted  into  court,  or  before  a  Mafter^  unlefs  the  party  requiring  it 
will  confirm  it ;  but  will  dire^  her  to  deliver  in  a  fchedule  of  the , 
deeds,  and  order  what  (hall  be  produced.     3  Ath.  511.  Petre  v* 
Petrtj  May,  1747. 

9.  If  a  man  by  will,  taking  no  notice  of  his  wife's  claim  to 
dower,  devifes  her  the  refidue  of  his  perfonal  eftate,  it  is  ao  bar 
to  her  dower,     i  y^/.  230.  Ayra  v.  Willis^  1 749. 

10.  If  a  widow  entitled  to  dower  comes  to  account  for  the 
profits  of  the  eftate  of  which  (he  is  in  poflcrfiion  23  truftee  for  her 
fon,  (he  (hall  be  allowed  for  the  profits  of  her  dower,  future  as 
well  as  paft,  and  (hall  not  be  driven  to  her  writ  of  dower. 
I  V^f.  262.     Graham  v.  Graham,  ST.  1 749, 

6.  Wife  not  entitled  to  dower  againft  a  purchafer  of  the  inhe- 
ritance, who  has  got  an  aftignment  of  a  term  originally  made 
previous  to  her  right  of  dower.  Amb.  6.  Swannoct  v.  LyjfforJj 
July  J  1741-  Butler^ s  Co.  Lit.  «.  i.  f.  208.  2  P.  JVms.  by 
Cox^  717. 

7.  Where  there  is  an  apportionment  of  dower  by  cammiflion, 
not  by  writ,  cofts  are  not  to  be  given  \  unlefs  previous  queftiona 
are  raifed,  in  the  litigating  of  which  the  party  is  vexatious* 
I  Bro.  Ch.  Rep.  134.  Ltuas  v.  Calcraft^  Eaft*  1 782. 

8.  Rent-charge  devifed  to  a  wife  not  a  bar  of  dower,  unlefs  fo 
exprefled,  or  the  circumftances  fuch  as  to  (hew,  that  it  muft  have 
been  fo  intended,  i  Bro.  Cb.  Rip.  292.  Pe^rfon  v.  Pear/on^ 
July^   1 7^3-     y^f^^  ^'^'  V*  -i'^rrf  Gahuay,  note,  i  Bro.  293-  S-  P. 

9.  A  widow  is  not  dowable  of  an  equity  of  redemption. 
J  Bro,  Ch.  Rep,  326.  Dixon  v.  Savill  affd  others,   1783. 

10.  Teftatorgave  his  wife  xooo/.  a-year  in  lieu  of  dower; 
but,  if  (he  married  again,  he  gave  her  100/.  a  ^ar  in  lieu  of  all 
benefits  from  his  eftate.  She  married  again,  and  ele^ed  her 
dower.  She  (hall  not  have  the  annuity  of  lop/.  alfo.  i  Sro. 
Ch,  Rep,  445.  Boynton  v.  Boynton,  1785. 

11.  Bill  by  a  widow  againft  the  heir  for  dower  :  the  bill  was 
retained  for  a  year,  that  flie  might  tty  her  right ;  before  iflue 
joined  the  heir  died  \  the  widow's  right  was  eftabliihed  againft 
che  devifee ;  the  widow  died,  and  after  her  deatht  her  reprefenta« 
tives  filed  a  bill  of  revivor  and  fupplement  againft  the  executor 
and  devifee  of  the  heir,  for  the  third  part  of  the  mtftie  profits,  to 
the  widow*s  death,  which  was  decretal.  2  Bro.  Ch»  Rep,  620. 
Curtis  V,  Curtis,  1 789. 

12.  Teftator  gives  his  widow  an  annuity  (charged  on  the  eftate 

of  which  flie  would  be  dowable)  *,   (he  muft  <\^Ct  between  the     * 
annuity  and  dower,  and  accepting  payment  of  the  antniUy  for 
tl^ree  year^  was  not  conCdered  as  an  ele£lion  to  take  that  inftead , 
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of  dower.     3  Sro.  Ch,  Rep.  255.  Wale  v.  Jf^ake^   ^19^*    '  ^(f* 
jun.  335.  S.  C.  fed  vide  Foflcr  and  others  v.  Cook,     3  Bro.  CL  Refm 

347-  contra. 

13.  Plea  of  a  purchafe  for  a  Taluable  conGderation,  without 
notice,  not  good  to  a  bill  for  dower,  which  is  a  legal  title,  and 
the  purchafe  for  a  valuable  conGderation  being  only  a  bar  to  an 
equitable  claim.    3  Bro.  Cb.  Rep.  264*  Wiliiams  v.  Lambe^  Trin. 

14.  A  leafehold  eftate  was  fettled  (previous  to  marriage)  upon 
the  wife,  **  in  recompcnce  and  bar  of  dower,  and  for  a  proviGon 
«*  for  the  wife  :'*  the  huiband  had  no  real  eftate ;  and  the  queftion 
was,  whether  this  was  a  bar  to  the  wife's  claim  of  thirds*  Held 
not.     3  Bro.  Cb.Rep,  362.  Cre/we/v.  Byron,  Augufiy  I79l* 

15.  The  court  will  not  give  intereft  on  the  arrears  of  an  annuity 
fecured  hy  bond  in  bar  of  dower.  3  Bro.  Cb.  Rep.  489.  Tew  t» 
EarlofWtttterton^  March,  1792. 

16.  Demurrer  to  a  bill  for  dower  over-ruled,  though  the  bill 
flated  no  impediment  to  the  plaintifF^s  fucceeding  at  law.  4  ^rv. 
Ch.Rep.  294.  Mundy^.Mundjf  April,  1793.  2  Vef.jun.  122.  S.C* 

17.  By  fettlement  made  on  the  marriage  of  a  female  infant, 
an  eftate  was  fettled  on  the  hufband's  mother  for  life ;  remainder 
to  the  huiband  for  life;  remainder  to  the  wife  for  life;  with 
xemainders  over  in  bar  of  dower.  This  fettlement  will  not  bar 
the  wife,  in  regard  the  mother  might  (which  (he  did)  forvive  the 
huiband  %  the  wife  may  therefore  ele£^  to  take  under  the  fettle^* 
nent,  or  to  hare  her  dower  and  free-bench.  4  Bro.  Cb.  Rep.  500. 
Carutbers  and  others  y.CarutberSf  February,  1793. 

For  more  of  Dowet  in  general,  fee  Jointrefs  and  other  pro^^ 
per  Titles* 
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9Vfec^3o^  (A)  Who  (hall  have  it. 


feifed 
devifed 


1 N  a  writ  of  right  the  demandant  counted  that  At.  B.  was 
^  in  fee  of  the  ptemifes  in  queftion,  and  in  the  year  12^9  devifed 
them  to  his  wife  J.  for  life  \  remainder  to  his  fon  J.  B.  for  life ) 
remainder  to  hir  two  grandfons  Jf •  and  J.  in  fee,  who  upon  the 
death  of  the  teftator  were  feifed  of  a  remainder  in  fee  in  comrooo. 
J.  (tb^  wife)  entered,  and  was  feifed  by  taking  the  cfplces,  on 
whofe  death  J.B*  (the  fon)  alfo  entered,  and  was  feifed  by  tjdung 
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he  efplees ;  In  whofe  lifetime  ilf.  the  grandfon  died  without  heif 
of  his  body,  by  which  his  brother  J.  the  grandfon  became  feifed 
of  the  whole  remainder  in  iiee,  who  died  fo  feifed ;  and  on  his 
death  the  remainder  defcended  to  the  demandant  as  his  heir,  in 
the  lifetime  of  J^B.  the  fon,  who  afterwards  died,  and  fo  the 
demandant  was  entitled.  The  tenant  pleaded,  deducing  -a  title 
to  himfelf,  to  which  the  demandant  replied,  and  upon  iffue  joined 
had  a  verdift.  But  the  judgment  was  afterwards  arreded,  becaufe 
it  was  clear  on  this  count  that  the  whole  eftate  of  M,  B.  the 
grandfather  was  devifed  :  no  reverter  was  left  in  him :  both  the 
grand fons  took  by  purchafe,  an  edate  for  life  being  limited  to  the 
father,  with  remainder  to  them  in  fee.  But  no  purchafer  can 
maintain  an  a£tion  in  which  he.  muft  count  on  a  ftifin  in  the 
anceftor,  for  a  feifin  in  the  anceflor  means  onlf  a  feifm  in  the 
perfon  from  whom  there  is  a  defcent.  Neither  could  the  de- 
mandant here  maintain  his  a6iidn,  not  being  able  to  fliew  an 
a£lual  feifin  in  the  devifee  under  whom  he  claimed.  In  order  to 
maintain  a  writ  of  right,  the  demandant  mu(l  (hew  an  a£tual  feifm 
in  himfelf  or  his  anceftor,  by  taking  the  efplees.  Djf/y  v.  King^ 
Eajl,  28  G.  3.  I  H.  Blachft.  i. 

(D)  Proceedings.     And  of  joining  the  Mife,  and  by  QVinenoj* 

what  Perfons. 

i.T^HE  tenant  in  a  writ  of  right  pleaded  the  general  iffiic,  rjiihc 

-*■    whereupon  the  mife  was  joined  upon  the  mere  riijht ;  he  ^*";!*  P'^.* 
alto  pleaded  by  leave  of  the  court  another  plea  in  bar,  that  a  nne  rhitcafe 
with  proclamations  was  levied  of  the  lands  in  queftion  in  fuch  a  3  ^'^f*  54'* 
term  and  non-claim.     Whereupon  it  was  mof  ed  for  the  demand-  l^^!  ».  j^^ 
ant,  that  the  tenant  might  fliew  caufe  why  one  of  his  pleas  (hould  89  tl 
not  be  ftruck  out,  becaufe  upon  the  firft  plea  the  mrfe  was  joined 
upon  the  mere  right,  which  can  only  be  tried  by  the  grand  affize, 
which  muft  confift  of  four  knights  of  the  faid  county  girt  with 
fwords,  and  12  other  jurors,  in  all  i6vjurors  or  recognitors,  but 
the  iflue  to  be  joined  upon  the  plea  in  bar  muft  be  tried  by  a  com<« 
mon  jury  of  12,  and  there  cannot  be  one  venire  to  try  both  iflues. 
Upon  (hewing  caufe,  the  whole  court  fcemed  to  be  of  opinion,  that 
etrery  thing  might  be  given  in  evidence  on  the  tns/e  joined  upon 
the  mere  right,  except  collateral  warranty ;  bijt  did  not  give  any 
poGtive  opinion.     Whereupon  it  was  agreed  between  the  parties, 
that  the  plea  in  bar  (hould  be  ftruck  out ;  and  they  agreed  alfo  as 
to  what  evidence  (hould  be,  given  by  both  upon  the  mi/e  joined^ 
and  a  rule  was  drawn  up  accordingly.     Tijlfif  Efquire^  Demand^ 
antf  V-  Clarke  J  Tenant^  Eaft,   13  G.  3.     3  W'ilf.  419. 

2.  After  trial  at  bar  and  verdi£t  for  the*demandant  in  a  writ  of 
right,  a  motion  was  made  on  the  part  of  the  tenant  for  a  new 
trial,  on  the  grounds,  ly?,  that  the  V(erdi£t  was  againft  the  weight 
of  evidence  I  zdy  that  it  was  conclufive  between  the  parties^  and 

Vol.  Ill-  Oa  the 


Si: 
■     ■  ■       ,- 

56a     '  '     IDioit  Be  ]8^efto,  oc  (QBrit  of  Bigtt*) 

ih^  right  of  the  tenant  ought  not  to  be  concluded  by  a  fingle  trial. 

But   the  court   unanimoufly  denied  a  rule  to  (hew  caufe,  for, 

zfty  they  were  all  fati$iied  with  the  verdi£t  in  point  of  evidence  ; 

2^j  the  law  has  purpofely  made  this  trial  by  the  grand  aflife  conr 

clufiye  ut  fit  finis  lit'ium^  and  the'  court  is  not  to  be  wifcr  than  the 

'  )aw  \  3^,  It  may  be  doubted  how  far  a  new  trial  ought  ever  to  be 

granted  on  a  trial  at  bar  in  a  writ  of  right>  where  the  mife  is  joined 

on  the  mere  right ;  for  it  is  pretty  clear  that  no  attaint  lay  in  fuch 

a  cafe  \  and  the  pra£):ice  of  granting  new  trials  ha^  been  chiefiy 

taken  up  Hnce  the  difufe  of  attaints.     But  as  to  this  the  court  gave 

iiO'opintoiii  for  Ciifes  of  fraud,  i^c*  may  happen  wherein  a  new 

trial  wpuld  perhaps  be  neccflaryi  and  elfe  manifeft  injuftice  would 

be  done.     Tiffin  y.  Q/arte,  Eaji.   14  G^  3,     Blackfl.  Rep.  941. 

Afrcrwardi         3.  In  a  writ  oif  right,  a  rule  fi^  for  judgment  as  in  cafe  of  a 

icwa^  moved  nonfuit  OH  the  coproon  affidaviti  was  piade  abfolutc  on'  proving 

wHgting  oo>>"P^*^^»  ^^^  ^^  caufe  (hewn  to  the  contrary.    The  ftatute  14  G-  2. 

to  trial  in      r.  1 7,  fof  judgment  as  in  cafe  of  a  Qonfuit,  does  not  extend  to  this 

tfaii  c*fc      cafe  fo  as  to  give  cofts  to  the  tenant.     Niwman  v.  GeoatmcfH^  Eaft. 

Buttnecourt      ^  r^  «#     1 /»     r»  * 

iM  the  nn,-  ' «  G.  J.     Blackfl.  Rep.  \  093. 

tion  was  perfc^lly  new :  there  was,  however,  no  occafian  to  ^ecide  upon  ir,  for  n  t^e  defendant  bad 
already  had  judi^inent  as  in  cafe  of  a  nonfuit  (bowet er  regular  fuch  judgment  might  be)^  be  had  ouide  his 
clc^ioo.  *  Newoun  v.  Goodisaoi  BJackft.  Hep.  mo. 

4.  In  a  writ  of  right,  the  mife  was  joined  on  the  mere  rights  and 
;iIfo  on  the  feifm  of  the  Mcmandant's  immediate  anceftor.'  The 
Writ  of  fummons  was,  commanding  the  (heriiF,  that  by  good  fum- 
monerfy  four  lawful  knight$,  or  other  good  and  lawful  ir^en  of  hi^ 
county,  girt  with  fwordsi  th^it  tluy  be  before  the  jullices  at  Weft" 
minfler  on  the  morrow  of  All  Souis^  unlefs  the  juflice^  of  allize 
ihould  be  at  the  caille  of  Exon  in  the  faid  county,  to  hold  aflize 
pn  fuch  a  day  at  the<a{lIe.Qf  Exctr^  that  they  be  then  there  to  be 
fworn,  i^c.  This  writ  and  the  fubfequcnt  proceedings  were  fet 
tifide  for  informality.  The  writ  is  conditional,  to  return  the 
knights  into  bank,  unlefs  the  jufiices  of  aflize  come  to  Epeon  be- 
fore the  day  in  bank  ^  but  if  they  do,  there  is  no  precept  or  com- 
mand to  the  (heriff  to  return  the  knights,  and  no  commiflion  to 
the  judges  to  fwear  them.  It  (houUl  have  followed  the  precedent 
oi' the  haiias  corpus,  by  ordering  in  the  ahernative  that  the  (heriff 
do  fummon  the  knights  into  bank  on,  U^c.  or  before  the  juftices 
of  aflize  if  they  (hould  come,  fffc.  Luke  v.  Harris^  HiL  19  G*  3^ 
Blackfl.  Rep.  X  a6 1 . 
AVrritof  5.  ^«.  Whether  the  tn^  joined  on  a  mere  right  can  be  legally 

^T^rtr  ^^^^^^  ^^  ^'^^  grand  aflize  at  nfi  prius.     l^uke  v.  Harris^  Black/. 

ST^.v  ^''p'  1 26 1. 

d>m,vi^%  furd  Qur,  requiring  the  flie^jfF  of  Devon  to  caufe  four  knights  to  be  fumaiooed  befoR  the 
juj^ices  of  aHiae  Wx  tlur  county  on  I'uch  a  day,  at  the  Ca(^le  of  Exon,  to  m«ke  ele€^ioa,  ftc  It  mn 
af  erwards  m.tvrd  t)  quulh  this  wiit,  jnd  the  proceedingt  thereon,  becaufe  a  writ  of  right  could  net  be 
tried  before  the  juftices  uf  aflite,  but  only  at  U^  bar  of  the  court.  But  rhe  court  thought  that  fuih 
want  of  juriAiiflion  of  the  objedlion  wis  well  founded,  was  maitrr  to  be  alleged  on  a  writ  of  crrar,  lod 
rei'uled  to  g-u/h  ihc  ^vrii  of  fuxm^ns.     Luke  ?.  Hvrit*  EaA.  19  O.  3.  Biacklh  Re^ .  la^]. 
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(B)  What  (hall  be  Durefs.    To  avoid  a  Thing*      >vi«»3« 

pLAlNTIFF  had  pawned  his  plate. to  defendant  for  20/.9  and 
^  at  the  end  of  three  vears  came  to  redeem  it|  9nd  tendered  4  /•» 
which  was  more  than  the  legal  interelt.  The  defendant  tcfufed 
to  reftore  the  goods  under  10  A^  whifb  fome  months  afterwar4s» 
after  a  Gmilar  refufal»  plaintiflF  paid,  and  brought  an  aAion  for 
money  had  and  received  for  the  excefs  of  the  fum  paid  beyond  the 
legal  interefty  and  held  that  it  will  lay,  notwithftanding  that  it  was 
advi&dly  paid.  Per  nyr.r— This  is  a  payment  by  compulfion.  The 
plaintiff  might  have  fuch  mi  immediate  want  of  his  goods,  that 
trover  would  not  do.  When  the  rule  voUnti  nonjk  injuria  is  ap» 
plied,  it  muft  be  when  the  party  had  his  freedom  of  exerciCng  his 
will,  which  this  man  had  not.  We  muft  t^t,  it  he  paid  the 
money,  relying  upon  his  legal  remedy  to  get  it  back  again.    AJilej 
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